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No. 1093.—J. D. Wraver v. THEeopniius ANFOUX. 


Where a party, after having received the full benefit and advantage of a contract, comes into court 
and alleges his own turpitude, and invokes the law of morality, to relieve himself of the execution 
of his part of the contract, and by that means to enrich himself at the expense of the other party, 
Le must adduce evidence so complete that it carries with it conviction with all the power of 
cemonstration. 

The courts of this State will not give effect to an agreement entered into foran immoral or fraudulent 
purpose, but such fraudulent and immoral purpose must be clearly made out, and not left to 
surmise or conjecture. 

The evidence shows that defendant executed his promissory notes in favor of plaintiff, secured by 
mortgage ou real estate, and received from plaintiff, as the consideration for the notes and mort- 
gage, checks on the bank for the amount of the notes, less the interest, in the ordinary form, 
payable in no particular currency; and further that checks of the bank were either paid in bank 
notes or Confederate treasury notes. Defendant now seeks to avoid the payment of the notes on the 
ground that the consideration for which they were given was Confederate treasury notes: Held— 
That this evidence does not establish with the legal certainty required that the consideration was 
Confederate treasury notes. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 

Hunt & Denegre, for plaintiff and appellee. Campbell, Spoford & 
Campbell, for defendant and appellant. 

Brief of plaintiff and appellee. * * * The rulein reference to this case, 


and the quantum of proof which it devolved on Anfoux to produce, in 
order to obtain the remedy he seeks, is thus laid down by the Supreme 
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Court: ‘‘Although a regard to the purity of justice compels the admission 
of allegations and proof that the form of a legal contract has been used to 
cover a corrupt, or flagitious transaction, yet such an allegation puts the 
party who makes it in a position so questionable, that the Judge is not only 
authorized, but obliged to sift with the greatest care the evidence adduced 
in its support, and only to give his credence when the evidence is so com- 
plete that it forces itself upon the conviction with all the power of demon- 
stration.” Hertz vs. Wilder, 10 An. 201. 

The same principle is enunciated by the Supreme Court in the case of 
Denton v. Irwin, 6 An. 320. The Court there say: ‘‘The appeal of the 
counsel for the defendants to this Court, that the action of the plaintiff 
cannot be maintained as originating ex tpi causa we do not feel ourselves 
at liberty to act upon. As we held in the case of Denton v. Wileow, 2 An. 
66, we will not give effect to an agreement entered into for an immural and 
fraudulent purpose; but then such fraudulent and immoral purpose must 
be clearly made out, and not left to surmise or conjecture. When sucha 
case is brought before a court of justice, the Court is bound froma sense 
of self-respect to withhold its sanction and dismiss the parties; but this is 
in the interest of public justice, and not in the interest of the party who 
seeks to profit by the acts of his adversary, of which he has been the par- 
ticipant.” 

‘And so in the recent case of Graves v. Hardesty, the Court said: ‘‘ The 
defendants offered a witness to prove that the consideration of the note 
was Confederate money * * he failed however to prove the considera- 
tion was Confederate money. He stated that in the year 1864 greenback 
or United States money was also in circulation to some extent in that sec- 
tion of the country, and he thought the Confederate officers used about 
as much of it as they did of the Confederate money.” And the Conrt 
considered this testimony insufficient. 19 An. 186. 

And so again in the case of Clark and Thieneman v. Norwood, the Court 
said: ‘*The testimony of the cashier and paying teller of the Citizens’ 
Bank is to the effect that at the time the check of the plaintiff in payment 
of the cotton was received, the bank paid Confederate notes or notes of the 
local banks, at the option of persons presenting checks for payment. Thiv 
does not establish that payment was made in Confederate treasury notes.”’ 
19 An. 118. 

Conscious of the weakness of his case in this important particular, the 
counsel for Anfoux songht to bolster it up on the new trial by the testi- 
mony of one Scott, who testifies to an admission on this subject in the 
course of a casual conversation between himself and Weaver, out of the 
presence of any third party. Hesays: ‘‘ After this suit was commenced 
I saw him one day; he told me he had taken out a seizure, and that Anfoux 
had taken out an injunction upon the ground that the consideration was 
Confederate money. Hesaid: It is true it was Confederate money, but 
that could make no difference to Anfoux, as the greater portion of the 
money went to pay the previous mortgage and interest, which the previous 
holder was willing to take with the accrued interest, and that would con- 
sume a large amount of the $11,000.” Ree. p. 75. 

On cross-examination, this witness stated that Weaver had sued him and 
obtained judgment against him, and that Anfoux was one of his witnesses, 
although he had not testified in the matter. 

The Judge a quo did not take into account the testimony of this witness, 
Leaving out of view the bias under which he testified, and giving the full- 
est weight to his statements, it would be difficult for any unprejudiced 
mind to conclude that these statements constitute legal proof that the 
consideration of this mortgage was Confederate money. 

It is an elementary principle in the law of evidence, that the loose and 
careless admissions made by parties in casual conversations are the weak- 
est of all evidence. 1 Greenl. 3 200; Hen. Dig. 503. 

What is said with reference to the testimony of Scott, applies with equal 
force to that of Roubieu, who testified on the first trial to a similar decla- 
ration ir conversation made by Weaver to him, Such declarations, even 
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if made by Weaver, are in contradiction of the admitted facts, that Weaver 
ve the notary his checks for dollars and cents, in the usual form. 
2. 'The allegations of the petition for an injunction, and the evidence in 
support of them are insuflicient to anthorize an injunction without se- 
Cc 





urity. 

Actisle 739 of the Code of Practice, provides that ‘‘ the debtor can only , 
arrest the sale of the thing seized, by alleging some of the following 
reasons, to wit: 

1. That he has paid the debt for which he is sned. 

2. That it has been remitted by the creditor. 

3. That it has been extinguished by transaction, novation, or some other 
legal manner. 

4, That time has been granted to him for paying the debt, although this 
circumstance be not mentioned in the contract. 

5. That the act containing the privilege or mortgage is forged. 

6. That it was obtained by fraud, violence, fear, or some other unlaw- 
fvl means. 

7. That he has a liquidated account to plead in compensation to the 
dcbt claimed. 

8. And finally, that the action for the recovery of the debt is barred by 
prescription.” 

On the allegation under oath of any of these reasons, the Judge shall re- 
quire no surety from the defendant who asks an injunction. C. P. 740. 

But where the debtor alleges other reasons than these, ‘‘ the Judge shall 
not grant an injunction without requiring that the defendant shall give 
bond to the plaintiff with good security, to the amount of one-half more 
than the appraised valne of the property seized.” ©. P. 750. 

The petition of Anfoux is artfully framed, with a view to evade the obli- 
gation of giving security which the law imposed upon him. The petition 
alleges ‘‘ that the act of mortgage, upon which said order of seizure and 
sale has been sued out, was obtuined by unlawful means,” thus employing 
the very language of Article 739 of the Code of Practice. 

Now, what is the meaning of these terms ? To obtain an act of mort- 
gage by unlawful means, is to procure such an act by means of fraud, 
violence, fear, artifice or constraint. ‘To obtain is ‘to get, to gain, to 
procure.” ‘*'T'he word usually implies exertion to get possession, and in 
this, it differs from receive, which may or may not imply exertion.” Web. 
Diec., Verbo, Obtain. Where an individual has voluntarily and delibe- 
rately gone before a notary public and became a party to a notarial act, 
where no artifice or constraint is charged to have been employed to pro- 
cure his participation in it, it is an abuse of language to say that such an 
act has been obtained or procured from him by the exertion of illegal 
means or influences. What unlawful means does the petition state or the 
evidence show were employed against Anfoux, in order to obtain this act 
of mortgage from him? None. What fraud, what violence, what fear, 
what stratagem led him to the office of Mr. Guyol, and induced him to 
borrow Weaver’s money in order to dischayze his own debts, to disen- 
cumber his property of a mortgage, and then to issue his promissory note 
for the reimbursement of the loan? 

The petition, after charging in general terms that the act of mortgage 
**was obtained by unlawful means,” procee.!s to particnlarize and explain 
how this was done. It charges that the loan was mile in Confederate 
notes,and concludes with the allegation that the contract ‘‘ was an unlaw- 
ful contract, based upon a cause reprobated by law, which this Court 
cannot lend its aid to enforce.” In other words, the petition charges that 
unlawful means were exerted against Anfoux, in order to procure the 
mortgage act from him, and to seduce him into signing it, because the 
consideration of the contract was an unlawful one! This is clearly a non 
sequitur; but this is the logic of Anfoux. It is to say, that a notarial act, 
although voluntarily entered into by « party, was necessarily obtained by 
improper exertions employed against him, because the consideration of 
the contract is illegal! It is to say that a want of consideration for a 
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contract is equivalent toa want of free agency in making the writing 
evidencing such a contract. 

‘Thus the allegation that ‘‘ the act of mortgage was obtained by unlaw- 
ful means,” has been ingeniously used asa cloak for another, and a 
different defence. The true ground upon which Anfoux claims his injune- 
tion is the unlawful consideration of the contract, and not any unlawful 
means employed to obtain his participation in the notarial act. He comes 
into Court like a wolf in sheep’s clothing. He charges that this act of 
mortgage was obtained by unlawful means merely in order to enjoy 
immunity from giving bond; but he proceeds to state his real cause of 
action, which would not entitle him to an injunction without giving bond. 
‘To obtain an injunction for the reason that the consideration of a contract 
is illegal, requires the giving of a bond; and a party is not permitted to 
evade this requirement of the law, by covering up his real reason under 
a false pretence. 

The authorities show that whenever an injunction has been obtained 
for want of consideration, fraud in the consideration, or failure in the 
consideration, the party has been compelled to give bond. In Daison v. 
Jiuplantier, cited in the brief of counsel, an examination of the facts of 
the case shows that the injunction was granted upon security. 15 La. 
page 290. 

in Soweil v. Cox, 10 Rob. p. 69, also cited in the appellant’s brief, the 
injunction was granted upon security. In the case of Grenwell v. Roberis, 
7 La. p. 65, the injunction was issued upon security. In Falchon v. 
Boucherville, 1 Rob. 337, it does not appear from the report of the case 
that the injunction was issued without security. The same may be said 
of the case of Slidell v. Rightor, 4 Rob. 58, also relied on by the appellant. 

In Cox v. McIntyre, 6 An. 470, it is not distinctly stated that the injunc- 
tion issued without security. But, from a passage at the very end of the 
opinion of the Court, and to which the attention of the appellee’s counsel 
was called only after the argument of this case, it would appear that the 
injunction issued without security. The passage referred to would seem 
to indicate, however, that the Court instead of approving, reprobated the 
action of the lower Court, in enjoining the writ without security. The, 
Court say: ‘The District Court rendered full justice to the plaintiff; 
perha enjoined more of the claim against her than should have been 
enjoin without security.” 

‘The practice is believed to be general in cases like this, whether the 
injunction be sued ont by an opposition or in a separate action, for the 
pe'itioner to give bond under the requirements of the Code of Practice. 

There is a manifest propriety in permitting a defendant in a writ of 
seizure and sale to obtain an injunction without giving security in the 
eight cases enumerated in the Article 739 of the Code of Practice. In six 
out of these eight cases the injunction is sought for causes necessarily 
arising subsequent to the granting of the mortgage, and by which the 
debt has been extinguished, or its payment postponed. In the other two 
instances, the injunction is sought upon the ground that the act contain- 
ing the mortgage is forged, or because the act was procured by means of 
frand, fear, violence, or the employment of other unlawful practices. 

In order to obtain an injunction in any one of these eig!t cases a party 
is required to swear to some substantive fact, which must be within his 
individual knowledge. But when the allegation is that a ‘‘ contract is an 
unlawful one, based upon a cause reprobated by law,” the party swears 
not merely toa fact, but toa legal conclusion—the result of his own 
opinion as to the legal significance of a fact. 

In the eight cases mentioned in the Code, if the party swears falsely, 
his falsehood may be readily exposed and his perjury promptly punished. 
But, on the other hand, if he swears that the considcration of his contract 
is unlawful, it requires an investigation of the law in order to establish 
the erroneousness of his legal inferences, and it would be impossible to 
punish him for perjury, when his error comes to be exposed, and the 
lawfulness of the consideration to be finally determined. 
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It may be asserted to be the general rule under our practice, that where 

a writ of injunction is issued in order to stop the wheels of justice, the 

obtaining it is bound to secure his adversary by a bond, against the 
damages which he may sustain in case it has been wrongfully obtained. 
C. P. Art. 304; Act March 25th, 1831, sec 3; C0. P. Art. 750. 

There are exceptions to this general rule. These exceptions are the 
eight enumerated in the Article 739, C. P. These are declared to be the 
‘‘only”” reasons for which an injunction may be permitted to issue with- 
out surety. They are not to be extended, or enlarged by interpretation. 
If so, they cease to be the ‘‘only” causes for which injunctions may 
issue without security; and other causes may be added to them ad libitum. 
Thus, the general rnle of our practice would become abrogated, and the 
exception take its place, 

Bat the appellant’s counsel insist on adding at least one more reason to 
the eight embraced in Article 739 of the Code of Practice. They claim 
for this ninth reason the authority of Article 742, C. P., which provides, 
that if on being required summarily to prove the facts (uot legal inferen- 
ces) alleged in his opposition, the party ‘‘ proves that the act on which 
the seizure was obtained is prescribed, or that the cause of itis void, or 
that the debt is paid, ete., the Judge shall revoke the order of seizure, 
and condemn the plaintiff to pay costs.” ©. P. 741, 742. 

The argument is, that when the cause is void for any reason whatever, 
the party may obtain an injunction under this article. 

Now the Article 742, C. P., is in pari maerie with the Articles 739, 750, 
C. P., and by the well-settled rule of interpretation, all parts of the law 
are to be compared to ascertain the intention of the law-giver. However 
broad the expressions may be in the Article 742, yet, if, on examining the 
other provisions of the law, it clearly appear that those expressions are 
intended to be limited by other provisions, it is proper to restrain them 
accordingly. 

*-if geucral words are used which import more than seems to have been 
within the purview of the law, or of other parts of the law, and those 
expressions can be restrained to those used in the same law, or in any 
other upon the same subject, they ought to be so restrained.” Smith’s 
Com. sec. 659, et ib. 

The general words, ‘‘if the defendant prove that the cause of action is 
void,” seem to import more than was within the purview of the law. ‘They 
add other reasons to the ‘‘ only reasons” enumerated in Article 789. If 
unrestrained by Article 739, they admit an injunction without security 
wherever the cause of action is alleged to be void for any reason whatso- 
ever. But when restrained by Article 739, they admit an injunction 
without security, ‘‘ where the cause of action is void,” for any of the ‘‘only” 
reasons which are within the purview of the law, and in no other cases. 

3. Anfoux, having confessed judgment, becomes plaintiff in the injunc- 
tion, asking the affirmative aid of the Court to relieve him from an illegal 
contract, in which he was a voluntary participant. Such aid a Court can- 
not lend in such a case. 

When the creditor is in possession of an act importing a confession of 
judgment, in matters of privilege and mortgage, he may proceed against 
the debtor or his heirs, by causing the property subject to the privilege 
or mortgage to be seized and sold, on a simple petition, and without a 
previous citation of the debtor, in the manner laid down in the third par- 
agraph, second section, third chapter of the first part of this Code. Code 
of Practice, Art. 734. 

When the hypothecated property isin the hands of the debtor, and 
when the creditor, besides his hypothecary right, has against his debtor a 
title importing a confession of judgment, he shall be entitled to have the 
hypothecated property seized immediately, and sold for the payment of 
his debt, etc. Code of Practice, Art. 63. 

Thus, on ‘‘ simple petition,” ‘‘ without previous citation,” the creditor 
is entitled to have the mortgaged ‘property seized immediately,” and 
sold for the payment of his debt. 
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No exception, no answer, no defence of any nature is permitted the 
defendant. He is precluded by his own act from any and from all these, 
He has chosen to cut himself off from them. He has confessed 
judgment. 

The law of Louisiana has cregted public officers to receive the contracts 
of parties, and to impart to them authenticity. Such contracts so 
received, proluce between the parties the same effect as judgments ren- 
dered by legal tribunals. 

** Dans la législation actuelle, les notaires sont établis les magistrats et 
les ministres de la jurisdiction volontaire. lls exercent dans cette juris- 
diction des fonctions absolument semblables a& celles attribuées aux juges, 
dans l’administration de la jurisdiction contentiense. Dans les affaires 
litigieuses, portées devant les tribunaux, les juges déclarent l’intention 
de la loi et en ordonnent l’application au cas particulier, qui leur est 
soumis. Dans l’acte que recoit un notuaire, cet officier déclare l’intention, 
la loi particuliere que se font les contractants qui paraissent devant lui. 
Les uns et les autres disent ce qui est devenu un droit, ceux-ci par la 
volonté particulicre des contractans ceux-la par la volonté générale de la 
loi. Jus dicunt, d’ou vient le mot jurisdiction’’ Loret, Recherches sur 
la Jurisdiction. p. 1. 

The act of mortzage in this case not only imports a confession of judg- 
ment, but is in (olidem verbis such a confession in favor of the mortgagee 
or any subseguent holder of the obligation connected with it. 

‘* Where a party, in an authentic act, confesses the existence of a debt, 
and authorizes the creditor to enter up judgment without notice or delay, 
Courts have the power upon the exhibition of such an instrument, to 
carry into eff-ct the agreement between the parties, in the same manner 
as if the parties were present, and confessing in open court.” Toledano 
vs. Relf, 7 A. RR. 61. 

‘The position which Anfoux has placed himself in with reference to this 
mortgage note is, that of a party ‘‘ present and confessing judgment in 
open court.” 

He cannot escape from this position. He cannot be permitted to yndo 
at will what he has thus solemnly done. . 

If he comes into Court, and seeks to enjoin the execution of the judg- 
ment thus ccnfessed, he assumes the attitude of a plaintiff—an actor. His 
opposition takes the form of a petition. He assumes the attitude of a 
plaintiff? seeking a legal remedy upon certain allegations which he makes. 
He asks to be extricated from the toils that he himself has helped to 
weave. 

What issue is now presented and under trial before this Court? Mani- 
festly it is the issue tendered by Aufoux in the opposition, and joined 
by the motion to set aside the injunction. The question for this Court to 
decide is: Shall the injunction prayed for by Anfoux be perpetuated? 
Has he shown himself entitled to the remedy that he seeks? Shall he 
reccive the affirmative aid of the Court? 

Weaver, on the other hand, does not ask the aid of the Court to secure 
to him anyright. He has already obtained all the aid he asked. 

The order of the Court a qua, awarding him executory process, is final 
and complete. Itissued upon the confession of his debtor. 

This order, although not in some sense a judgment in his favor, is yet 
to be regarded in the light of a judgment in this: That it is subject to 
revision on appeal. It has not been appealed from; and he comes before 
the Court only to resist the application of Anfoux for the aflirmative aid 
of the Court. 

Suppose that instead of adopting the solemn form of an authentic act 
to clothe his confession of judgment, Anfoux had seen fit to be present 
and confess judgment in open court—could he be permitted to come 
into court afterwards, and seek to enjoin the judgment thus confessed, 
without assuming the character of one asking the active interposition of 
the Court in his behalf ? Suppose the confession of judgment were con- 
tained in an unauthentic writing, signed by him in the form usually 
employed in our Courts in such cases. Upon the proof of such a confes- 
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sion before a Court of competent jurisdiction, judgment wonld be rendered 
against him. Would he not, if he afterwa: .s sought to enjoin a judgment 
thus rendered, be still asking the affirmative aid of the Court to shield 
him from the jndgment thus confessed. Is his position improved, or in 
any way altered, from the fact that his confession is clothed in the more 
solemn form of an authentic act? ‘The confession of judgment in such 
an act is at least as full and conclusive against him as though it had been 
made orally, in open court, or by means of a private writing signed by 
him. In every instance, it is his own confession of judgment against 
himself; and in asking to be relieved from it he becomes the plaiutil! or 
aclor; Whilst his judgment creditor is furced into the pusition of the 
defendant or veus, resisting his demand. 

Now, the ground on which Anfoux asks this Conrt to enjoin the writ of 
seizure in this case is, that the consideration of the obligation on which 
he has confessed judgment ‘‘is unlawful, and based upon a canse repro- 
bated by law.” Can the Court grant him its aid? Let tue authorities 
answer this question. 

‘* Courts of equity will not grant affirmative aid to a participant in such 
a transaction, either by canceling what is executed or enforcing what is 
executory. Nor will they coéperate with a party in his efforts to scenre 
any of the fruits of it, though as between him and his confederates he 
will not be dispossessed. The reason is, that courts do not sit to ‘‘ extri- 
cate rogues from their toils,” and sound policy requires that they should 
be left to the hazards of their devices, and at the mercy of each other.” 
Schemerhorn vs. Talman, 4 Kernan, p. 102, and the authorities cited in 
the bricf of N. Hill, of counsel. 

“The complainant alléges that the obligation to which he had yolun- 
tarily become a party, was intentionally made in fraud of the law, and 
for this reason he prays to be relieved from its fulfilment. This prayer, 
too, is preferred to a court of conscience, to a court which touches noth- 
ing that isimpure. The condign and appropriate answer to such a prayer 
from such a tribunal is this: ‘That, however unworthy may have been 
the conduct of your opponent, you are confessedly in puri deliclo. You 
cannot be admitted to plead your own demerits, precisely, thi retore, in 
the condition in which you have placed yourself, in that position we must 
leave you.” ‘This was the case where, after judgment recovered arninst 
him, the complainant had executed a forthcoming bond, which the Court 
deemed ‘‘ equivalent in effect to a confession of judgment.” Cr: ath’s 
Adm’r. vs. Sims, 5 How. 204. 

‘* Where an illegal contract has been partially performed, and the party 
who has received the benefit of snch performance gives a judgment for 
the value, equity will not relieve him from the jndgment, although the 
amount could not have been recovered at law, on account of the illeg»1- 
ity.” Hilliard on Injunctions, p. 181, sec. 48. 1 Story’s Eq. Jur., sec. 
296 a; State vs. Ress, 12 An. 166. 

In Orchard v. Hughes, 1 Wallace, p.74: ‘* A suit bad been bronght by 
Hughes against Orchard, the appellant, to foreclose a mortgage. Orchard 
set up by way of answer, thata part of the consideration of the mortgage 
consisted of the bills of the Bank of Tekama, of the territory of Ne. ras- 
ka; that this bank, though chartered by the Legislature of that terri‘ ory; 
had never been approved of by Congress, as was necessary that it should 
be, in order to be legally chartered; that the bank was never organized; 
that it was a device to deceive the public; that its notes were fraudulently 
issued and putin circulation without the authority of law, and were of 
no validity or value whatever. But the answer showed that the bills were 
current, and in circulation at the time they were received by him,and did 
not state in any suflicient way that they had proved worthless in Orchard’s 
hands, or that they had ever been tendered back either to or by him.” 
The Court said ‘‘ the fatal defect in both the answer and proof is, that 
admitting every allegation against the legality of the bank charter, and 
of the worthlessness of the paper issued by the bank, Orchard, the maker 
of the note and of the mortgage, has not been the sufferer, The bills 
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constituting a portion of the consideration of the note he used in payment 
of his debts while they were current in the community, and he has not 
taken them back, either voluntarily assuming that he might have done so, 
and set up the fact as a defence to the note; nor has he been subjected to 
the repayment of the debts he discharged by the use of them; and even 
were he permitted to succeed in reducing the present demand by rebating 
the bank-bills received by him, it docs not appear that he is under any 
obligation to account for that amount to the creditor or creditors to whom 
he paid them. The defendant, therefore, is not in a condition to test tho © 
several questions raised and discussed on the argument in respect to the 
power of the Legislature to charter the bank or the conduct of the parties 
concerned in its organization, or in keeping up its credit for the purpose 
of imposing upon and defrauding the community by means of the cireu- 
lation of its paper. The decree, therefore, of the Court below was right, 
and should be aflirme1.” 

In Emerson vy. Lee, 18 An. 135, this Court upon principles of equity 
identical with those enunciated by the Supreme Conrt of the United 
States in the case of Orchard v. Hughes, 1 Wallace, p. 74, said: ‘* Plain- 
tif’s consent to accept Confederate notes was forced, produced by vio- 
lence; and had he shown what he alleged, that he never used the notes 
given to him by defendant, we would not hesitate to give him relief. We 
think that in order to recover, it was essential for him not only to allege, 
but to prove that he retained and tendered the identical notes received by 
him; but he has failed to make the necessary proof, which it appears he 
might have done, as the payment was made to or in the presence of his 
broker. To permit him to offer other than the very notes given to him 
would indirectly at least recognize in them the quality of currency. * 

* bad * This is a recognition which this Court is not prepared 
to make. And besides, there is proof in the record that Confederate 
notes at the time had some value, (however this value may be imparted) 
and it would afford plaintiff the opportunity to barter or make merchan- 
dise of those received by him, and afterwards substitute or replace them 
at a small cost, and thus actually realize the amount claimed, in addition 
to a recover from defendant.” 


Brief of defendant and appellant. * * * The first inquiry is as to 
the matter of fact. Was this a loan payable in Confederate notes? Upon 
this we think there cannot be a doubt. ‘The contract was made between 
Anfoux and Weaver. Anfoux has sworn that this was the contract in his 
opposition to the rule. 

Guyol, the notary, says: That afew days before the execution of the 
mortgage, Weaver deposited his checks with him to complete the transac- 
tion, and that he deposited the checks, and afterwards closed the transac- 
tion by drawing similar checks. What did he deposit? His deposits were 
made in banks that paid out only what they received. They had made | 
special contracts with their depositors. Generally, they paid out cur- 
rency, and Guyol understood these checks to be so drawn; that if Mr, 
Anfoux ‘‘had demanded payment of his balance in gold or silver, or 
even city bank-notes, he could not have paid him in other funds than 
those that Weaver gave him.” Two witnesses swear to Weaver's account 
of the contract. 

Weaver, claiming exorbitant interest for delay, explains to Roubieu the 
whole matter. It was not his usage to lend money; he could get more 
by other dealings; but he desired to get rid of his Confederate trash ! 
The times had changed, and now he must do better, and get all that was 
in his power! This is perfectly consistent with what is said by Guyol. 
He does not draw checks upon the specie-paying bank, but on one of 
those that did not pay out its own notes, except in small parcels to a 
friend, but which took care to withhold them from circulation. 

Scott testifies that while the suit was pending, and when, therefore, we 
may suppose that Weaver was guarded, he admitted that the statement of 
Anfoux, in respect to the consideration, was true, and stated, in his an- 
swer to it, that Anfoux had made a profitable use of the money, 
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This testimony, in connection with that of the Messrs. Guyols, seems 
to be conclusive on the matter of fact. 

The ordinary checks on the banks of New Orleans, except the Southern 
Bank, were payable in Confederate money; they would not be paid in 
other funds, except specially deposited and drawn for. 

There was no special deposit in this case, and Weaver declares that his 
motive for making the loan was to employ his Confederate money; that 
he would not have made the loan otherwise; that it was not his habit to. 
make such loans; that he desired to get rid of what he considered ‘‘ trash.” 

Arother witness testifies to his admission of the same fact. 

Weaver himself proves nothing on the subject. He might have pro- 
duced his bank-book checks, and their payment from funds specially 
deposited, but he does nothing of the kind. 

The Court is entitled to exact explanations from him, and he makes 
none. 

The conclusion is irresistible, that this was a mortgage for a loan to 
Anfoux, nominally, of $11,000, as specified in his mortgage, but of $11,000 
as represented by the Confederate treasury notes for that sum. 

The deposit of the checks with the notary, and the payment out of his 
checks to the different persons who were to receive money, was a mercan- 
tile mode of facilitating the completion of the transaction—a mere form 
for exccuting the prior agreement. The check is ‘‘ always supposed to be 
drawn upon a previous deposit of funds, and on an absolute appropriation 
of so much money in the hands of the bank or bankers to the holder of 
the check to remain there until called for, and cannot, therefore, be after- 
wards withdrawn by the owner.” Story on Promissory Notes, sec. 487. 

It is proved in this case that the banks and depositors had agreed as to 
the funds that were to be paid out by the former on the checks of the 
latter. Mr. Guyol, in his first examination, states this: ‘‘ The holder 
could get no gold, silver or bank-notes but as deposited by the drawer.” 
His brother, the officer of the Canal Bank, states the same fact. 

Now then, Anfoux and Weaver had agreed on the money to be paid, 
and Weaver places the checks to meet his engagements; the notary places 
the checks to his credit, and draws upon the funds so deposited. ‘The 
funds of Weaver were the Confederate ‘‘ trash” he was anxious to part 
with, and which Anfoux had agreed to take. 

The checks were used to accomplish the arrangement. The notary 
owed nothing to Anfoux; he was a mere conduit of Weaver’s money to 
him upon the exeention of the mortgage. Anfoux had agreed to convey 
free of prior encumbrances, and as a part of the transaction he applied a 
portion of the money in that payment. In applying that part of Wea- 
ver’s deposit, Guyol was Anfoux’s agent. Weaver was no party to that 
contract of payment. The mortgage paid was not transferred but extin- 
guished; it was the payment of Anfoux to his creditor. 

The loan of Weaver is given for the note of Anfoux, and his mortgage 
for $11,000, paid to him in Confederate money, as before stated, upon 
the evidence in the record. If the notary had gone to the bank and 
drawn the Confederate money, and paid it to Anfoux, it is not denied that 
the contract would have been legal. How is the consideration altered, 
when the bank holds the Confederate money, and delivers that and noth- 
ing else ? They had made speeial contracts with every depositor, and 
that contract was binding. Weaver could have drawn nothing else 
himself, and how could his check in favor of another be more operative ? 
These parties both agree in the fact that the consideration was Confede- 
rate money. 

When this case was brought, there was some doubt as to the illegality 
of such a consideration. The opponent produced a note made by the 
Confederate States and the acts of the Confederate States Congress, to 
show their exact purpose. Those acts show that the notes issued by the 
Confederate government were only a form for borrowing money to carry 
on the war against the United States. 


2 





10 SUPREME COURT OF LOUISIANA, 


Weaver v. Anfoux. 








The authorities show that contracts made by the subject or citizen of a 
neutral power, cannot deal in the securities vf an unrecognized govern- 
ment at war with a government with which the neutral power is at peace 
and on terms of amity. The cases of Thompson v. Powles, 2 Simon, 
194; Kennett v. Chambers, 14 How., 8S. C. li. 38; 41 Bingham, 315; 8 
Carr & Payne, 223, show this, and the cases are equally clear that such a 
transaction as this cannot be supported in the Courts of the United 
States, when the contract was for the purchase and accrediting of notes 
issued by a government organized for the purpose of carrying on hostili- 
ties against the United States, and which the United States treated as a 
rebel government. Great Britain treated the acts of the colonies, during 
the revolutionary war, as having no obligation or force, and would givetu 
them no consideration. 3 Durn and E. 401. 

The decisions of the Courts of Louisiana are sanctioned by principle 
and authority. (Schmidt v. Barker, 17 A. 261, and other cases on this 
question.) Nor does it make any difference what use was made of the 
money by one of the parties, or could have been made of it by the other 
of the parties, or whether the money was of any value. The Court does 
not make any inquiry on that subject. If it appears that the contract was 
ex turpi causa, or ageinst a positive law, or in violation of a public duty, 
the Courts refuse to lend any aid in its enforcement. Nor can the con- 
tract be divided. Wherea sale was made of an article, the payment for 
which was to be made in good money in part, and counterfeit money 
for the other part, the whole contract was declared to be illegal, and no 

art of the price could be recovered. Alexander vs. Owen, 1 Durn and 

. 227; Fitson vs. Himes, 5 Barr, R. 452; 2 B. and Adol. 912; 5 Cowen, 
253; 1 Hill, N. Y. R. 34; 2 Hill, 456; 2 Camp 147. 

2d. The next question arising on the pleading is, whether it was com- 
petent for us to interpose this proceeding. It was contended that we 
were plaintiffs, seeking to enforce a plea of illegality, and that the Court 
would lend us no aid. 

On the contrary, we insisted that Weaver was endeavoring to obtain 
relief upon a contract tainted with illegality, and tuat the defendant 
was in a. condition to avail himself of the maxim: ‘‘ potior est conditio 
defendentis.” 

The executory proceeding is a summary proceeding, to obtain execution 
upon a favored class of securities. ‘The order upon the petition is not a 
judgment, and possesses none of its features. It decides no issue, and 
gives no right beyond the notarial act, by any adjudication. 1 Len. D, 
651, 53, 5. 

When opposition is made, and there is contestation, then the act only 
imports a contract, and may be avoided in the same manner as other con- 
tracts. The Articles of the Code of Practice declare this: The 739th 
Article mentions a number of cases; nearly all that affect a contract, 
whether in the making, the evidencing or the extinguishment that can be 
conceived; and in the 742d Article it makes a summary of these, and 
decides that if the action be extended or prescribed, or the cause is void, 
or the debt is paid, remitted or extinguished, the Judge shall revoke the 
seizure. 

This point was decided by the Supreme Court, in the case of Rowlet v. 
Shepherd, 41 La. R. 86. 

The Court decided that the injunction obtained by Shepherd to the 
executory process of seizure, was to be regarded as an opposition. The 
Court says: ‘‘ The 74lst Article provides that the plaintiff against whom 
the injunction has been obtained, may compel the defendant to prove, in 
a summary manner before the Judge, the truth of the facts alleged in his 
opposition. This enactment shows very clearly, that the Legislature con- - 
siders the parties in such cases in quite a different character from what 
they would be if the party obtaining the injunction was plaintiff. The 
Judge, therefore, committed no error prejudicial to the plaintiff, when he 
gave him the same right and the same opportunity of maintaining his 
injunction, as he would have had, if the objections to the order of seizure 
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and sale had been regularly and formerly presented as an opposition.” 

In the case at bar, the objections are made by opposition in writing, in 
- gtrict conformity to the Articles of the Code of Practice. Does the Code 
authorize this opposition? The allegations of the opposition are, that 
the act was obtained by unlawful means, and that the cause of the act is 
null. The Civil Code (Articles 1887, 1889) declares ‘‘ an obligation with- 
out a cause, or with a false and unlawful cause, to have no effect. The 
cause is illicit when it is forbidden by law, when it is contrary to moral 
conduct or to public order.” 

This is the precise allegation in the opposition, and however such a 
contract may be made, the means are unlawful. 

In Dawson v. Duplantier, 15 La. 290, the ground of opposition was a 
failure upon the part of the plaintiff to fulfill his portion of the con- 
tract, whereby he had disabled himself from proceeding on his mortgage. 

In Falcon v. Boucherville, 1 Rob. 337, the opposition was founded upon 
the entire want of consideration. The plaintiff objected that no such 
evidence could be made, but the Court ruled otherwise. 

In Slidell v. Rightor, 4 Rob. 39, the opposition was made on the ground 
of fraud in the consideration of the contract. 

In Svuwell v. Cox, 10 Rob. 69, a wife claimed that the contract was illegal, 
because she had bound herself with her husband. The Court intimated 
that this was a proper ground of opposition under the 739th Article of 
the Code of Practice as unlawful means, but it was not necessary to put 
the decision on that ground, as there was an injunction under the Articles 
296 and following. 

In Cox v. Mclutyre, 6 An. 470, the seizure was opposed on the ground of 
usury. The Court sustained the process, and determined that the amount 
the defendant had not received might be deducted from the mortgage, 
but that interest that had been paid could not be recovered back. 

This was a simple case of illegality in the consideration. To theextent 
of the usury reserved, the contract was null. No question was made as 
to the regularity of the proceedings for that cause. 

In Zunis v. Cornen, 10 A. 433, the question here arose, as in Sovvell 
v. Cox, (supra) whether a married woman could enjoin an executory 
proceeding upon an authentic act. The cases are cited in the opinion. 

In one of the opinions it is stated ‘‘the true doctrine is, that where the 
authentic acts bear intrinsic evidence that the wife has exceeded her 
powers, the Judge should not issue an order of seizure and sale; but 
where they do not bear such evidence the order should be issued, and 
the wife left to her remedy, like other defendants in executory process, 
by injunction and aflidavit.” C. P. and several cases cited. 

The only reason is, that where the cause of the action is void, it may 
be used as a ground of opposition. It was not lawful for a wife to bind 
herself with her husband, except in particular cases, and the authorities 
show that she may allege and prove that the particular act was no’ bind- 
ing according to law, in a case of seizure. 

The cases cited show that want of consideration, fraud in the conside- 
ration, failure in the consideration, illegality in the consideration, want 
of capacity to contract, are all ‘‘unlawful means” which furnish grounds 
of opposition. An illegal cause annuls the contract. There can be no 
cause more fatal to its execution through a court of justice. The Courts 
repudiate all intercourse with such contracts. The Supreme Court of the 
United States, 2 Peters, 527 and 538, say: ‘‘ Courts are instituted to 
carry into effect the laws of a country, how can they then become auxiliary 
to the consummation of violations of law. bad * * There can 
be no civil right where there can be no legal remedy; and there can be 
no legal remedy for that which is itself illegal.” 

If the argument of the plaintiff were true, then all illegal contracts 
which assume the form of notarial acts, would be carried into execution 
by the courts. 

Their argument is that the author of such an act, when it is the ground 
of an executory process, cannot be resisted by opposition, but only by 
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an original suit, in which he is a plaintiff, and in which he impeaches the 
act, and he may apply for an ixjunction. But they add, that being the 
plaintiff, the Court will not listen to him, as he alleges his own turpitude, 
and the Court leaves him were it finds him. Thus the holder of such an 
act escapes inquiry, and enjoys the full benefit of the severe process uf 
the Court to enforce it. ; 

The statement of the result shows that it cannot be true. 

The executory process comes to us from the Spanish law. In Gurlie 
v. Coquet, 3 Martin, N. 8S. 198, Judge Porter says: ‘So little have our 
Legislature interfered with this mode of proceeding that it seems to de- 
pend exclusively on the ancient laws of the country.” The Code of 
Practice embodies the Spanish regulations on the subject, with hardly 
any change. 

{In the Febvero Novisimo, B. 3, tit. 3d, ch. 5, 221: ‘‘ La exception de 
nulidad del contrato, sentencia 0 instrumento en ctya virtud se pidio la 
ejucion,” is mentioned asa proper ground of opposition; ‘‘ porque el que 
es nulo no debe ejecutarse.’” The same will be found in Escriche’s work, 
under this title. 

The Judge below decided the case upon the testimony adduced, and 
therefore it may be assumed that this ground of objection was not in his 
opinion well taken. It is perhaps doubtful whether it can be raised in 
this Court. 


Laxzavve, J. The plaintiff obtained an order of seizure and sale upon 
a promissory note of the defendant, dated February 18th, 1862, for 
$11,000, with interest, and secured by a mortgage given by the defendant 
upon city property. 

The defendant enjoined the sale upon the grounds that the mortgage 
was obtained by unlawful means, alleging that Weaver being possessed 
of ‘* Confederate notes,” issued by the Confederate States, then in insur- 
rection, and payable as such notes were, after the termination of the 
existing rebellion, induced the defendant to take them, and to grant the 
mortgage, and to give the note and mortgage as security therefor; and 
that plaintiff gave defendant time for one year, ending the 18th Febrr- 
ary, 1867, to pay the note. 

The plaintiff obtained a rule to set aside the injunction, upon the 
grounds: 

1. That the first ground is not sufficient to sustain the application. 

2. That the allegations of the opposition were untrue. 

8. That the second ground was false, and that there was no such 
agreement. 

The Court, after hearing the evidence, dissolved the injunction, and 
Theophilus Anfoux appealed. 

At the time of executing the act of mortgage by Anfoux in favor of 
Weaver, there existed a prior mortgage upon the property to secure a 
debt dne by Anfoux to Ledoux, amounting in principal and interest to 
$8,700, evidenced by a note of $8,000, which was held by Sosthene 
Armant, who appeared and intervened in the act of mortgage executed 
in favor of Weaver, and declared to have received payment in full of said 
note on that day, and cancelled the mortgage. 

The first and principal question in this case is, whether or not the con- 
sideration of the note and mortgage sued upon, was treasury notes of the 
so-called Confederate States. 

When a man, after having received the whole benefit and advantage of 
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a contract, comes in Court with unclean hands, and alleges his own tur- 
pitude, and invokes the law of morality, to relieve himself of the execu- 
tion of his part of the contract, and by that means to enrich himself at 
the expense of the other party, he must adduce evidence so complete 
that it carries with it conviction with all the power of demonstration. 

In Denton v. Erwin, 6 A. 320, this Court, by its organ, Judge Eustis, 
said: 

“We will not give effect to an agreement entered into for an immoral 
and fraudulent purpose; but then such fraudulent and immoral purpose 
must be clearly made out, and not left to surmise or conjecture. When 
such a case is brought before a court of justice, the court is bound, from 
asense of self-respect, to withhold its sanction and dismiss the parties; but 
this isin the interest of public justice, and not in the interest of the 
party who seeks to profit by the acts of his adversary, of which he has 
been the participant.” 

The same doctrine is followed up in Heriz v. Wilder, 10 A. 201, when 
this Court said: 

‘* Although a due regard to the purity of justice compels the admission 
of allegations and proof that the form of a legal contract has been used 
to cover or corrupt a flagitious transaction, yet such an allegation puts 
the party who makes it in a position so questionable that the Judge is 
not only authorized, but obliged to sift with the greatest care the evidence 
adduced in its support, and only to give his credence when the evidence is 
so complete that it forces itself upon the conviction, with all the power of 
demonstration.” 

We will now proceed to examine the evidence, and see if Anfoux has 
brought his case within the above doctrine, which we fully approve and 
adopt, notwithstanding the remark of the distinguished counsel of An- 
foux in their brief, that it is unsound and in conflict with the first princi- 
ples of evidence. 

In the first place, thene is nothing in the evidence, showing there was 
ever a word said about Confederate money, prior to, at the time of, or 
subsequent to, the passing of the act of mortgage and execution of the 
note sued upon. 

In the second place, as regards the payment of the money— 

Theodore Guyol says: 

“I was a notary public in this city in 1862. The act of mortgage 
from Anfoux to Weaver is involved in this suit. I recognize the act 
shown tome. Thesum of money, $11,000, less the interest, was paid 
me by Weaver ina check. I deposited the check to my own credit in 
bank; I paid $8,700, I think, to Mr. Ledoux, through his agent, Mr. 
Sosthene Armant, in settlement of prior mortgage; the balance I paid 
in a check, which I gave to Mr. Anfoux; Iam not able to say on what 
bank that check was; I kept an accountin the Canal, Citizens, and State 
Banks; think the check was on the Canal Bank; I have been for a great 
many years a notary public—since 1845; sums like these, I always pay in 
checks. I deposited the whole in bank to my credit, and then checked out 
to each party, as in this instance.” 

‘** This act shown contains the exact agreement between the parties. I 
could not find the checks I spoke of. The only check I find is the Ledoux 
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check on the Canal Bank, and which is the exact amount of the Ledoux 
mortgage.” 

**T did not look for the check for the balance paid to Anfoux. Weaver 
deposited a portion of the money with me three or four days before he 
deposited the balance, on the 18th February. My checks, which were 
drawn on bank, were payable in currency—Confederate funds. On the 
19th of September, 1861, there was an agreement entered into between 
the bank and its depositors, that from and after that date all checks were 
. to be paid in the same currency as was deposited. At that time the Con- 
federate money was currency; sometimes the banks asa favor would give in 
payment a few bank-notes. Weaver’s checks were ordinary checks, pay- 
able in the same currency as my checks were. If Dr. Anfoux had 
demanded payment of his balance in gold or silver, or even city bank- 
notes, I could not have paid him in other funds, but in such as Mr. Weaver 
gave me.” 

‘*Checks called for no particular currency; they were ordinary checks 
for dollars and cents.” 

On a further examination, on a new trial, he says: 

‘*The money which the act of mortgage calls for, was paid by Weaver 
in check on the bank, and the moncy paid by me to Anfoux was also by 
check on bank; the checks were in the ordinary form, calling for no 
particular currency.” 

**These checks were deposited with me before the date of the act of 
mortgage. One check was delivered, I think, about eight or ten days 
before the signing of the act; another check was delivered a few days 
after the first, and the third, probably on the day of the signing of the 
act.” 

‘*T did with those checks what I always do; about three o’clock I depo- 
sited them in bank. In this matter I was acting as the notary; indeed, I 
was the agent of both parties. This was an ordinary mortgage ; gene- 
rally the party loaning money deposits the money or check with the notary, 
so that if he should not be present when the act is completed, the notary 
will hand over the money to the other party. In my last examination, I 
said that I gave my check, and so I say now.” 

‘*The money the banks were paying at that time could have been 
drawn on that check—that was Confederate money; though, as I stated in 
my first examination, I got bank-notes when I asked for them; I consid- 
ered that was a favor done to me.” 

Guyol’s testimony, which we have thought proper to copy in full, and 
upon which turns the case, shows that Weaver, before the passing of the 
act, deposited in his hands $11,000 in checks in the ordinary form, calling 
for dollars and cents on some bank not named; that Guyol, the notary, 
deposited the checks to his own credit in bank; that after the passing of 
the act he gave a check on Canal Bank for $8,700, to pay the prior mort- 
gage of Ledoux, and for the balance he delivered another check to Mr. 
Anfoux, and he cannot say on what bank, having accounts in the Citizens’ 
Bank, Canal Bank and State Bank; that the checks drawn by Weaver as 
well as those drawn by Guyol, called for no particular currency; they were 
ordinary checks for dollars and cents; that on the 19th September, 1861, 
there was an agreement entered into between the bank, which is not 
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named, and its depositors, that thereafter all checks were to be paid in 
game currency as was deposited; but sometimes the bank would give in 
payment a few bank-notes. 

So far, there is nothing in this testimony establishing that one dollar 
has been paid in Confederate money. 

But this witness, Guyol, goes on and says: ‘ At that time the Con- 
federate money was currency. Weaver’s checks were ordinary checks, 
payable in the same currency as my checks were, and if Anfoux had 
demanded payment of his balance in gold or silver, or even city bank 
notes, I could not have paid him in other funds, but in such as Mr, 
Weaver gave me.” 

Bat all this part of the testimony, in regard to what was currency, and 
in what funds the checks were payable, expresses only the opinion of tho 
witness, and his incapacity to pay Anfoux in gold or silver, or even bank 
notes, does not destroy the substantial tenor of the witness’ and Weaver's 
checks, which were payable on their face in no particular currency, but 
in dollars and cents, and Anfoux was not bound to take anything else, 
and he could have come back on the drawer for good money. 

Nothing shows here that any part of these checks has been paid in 
Confederate money; to believe soit would be surmising and conjecturing, 
when the law requires evidence so complete that it carries with it con- 
viction upon the mind of the Court. Can we say, or can any one say, 
that Confederate money was paid on those checks? We cannot. 

But it is contended that Weaver admitted in two different conversa- 
tions, one with Reubieu, the other with one Scott, and it does not appear 
that Anfoux was present, that the mortgage had been given for Confed- 
erate money. This is the weakest species of evidence. 1 L. 285. 9L. 
562. 111.139. 19 L. 547. 5 R. 330. 7 R. 112,114. 8A.307. 9A, 494. 

The District Judge who heard the witnesses, paid no attention to this 
evidence, and in fact made no allowance to it; he must have had good 
reason for not doing so. If this admission was made, it was inconsiderate, 
for the evidence informs us that Anfoux actually received $8,700, in his 
own mortgage note held by Ledoux, to whose agent, Guyol, gave a check 
for its amount; Anfoux then received the $11,000, in his note for $8,700, 
and a check for $2,300. 

We are of opinion that Anfoux failed to make out his case. 
The judgment is affirmed, with costs. 
Rehearing refused. 


oI 





No. 801.—Prerre Lonets v. His Creprrors et als. 


Where proceedings have been commenced in the State Courts under the State insolvent laws, they 
stand unaffected by the United States Bankrupt law, enacted since the proceedings were com- 
menced. 

Where the penal clauses of the State insolvent laws can be made operative, effect must be given to 
them. The insolvent laws of the State of Louisiana provide that, an insolvent debtor convicted 
of fraud shall forever be deprived of the benefit of laws passed in favor of insolvent debtors in 
this State, and shall be sentenced to imprisonment for a term not exceeding three years. Act of 
15th March, 1855, sec, 27. 

The passage of the Bankrupt law by the United States repealed all State insolvent laws, and they 
have no vitality, except for such cases as were pending in the State Courts at the time of the 
passage of the law. 


PPEAL from the Third District Court of New Orleans, Hiestand, J. 
E. W. Huntington, for insolvent and appellee. C. Roselius, J. L, 
Tissot, J. Magne and C. E. Schmidt, for opponents and appellants. 
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Brief of appellee. —Opposition is made to the discharge of the insolvent 
on the ground that he is a fraudulent debtor. 

The only acts specified in the petition which the law declares fraudulent 
are the following: 

1. That Longis failed to account in his schedule for certain assets of 
the firm of S. D. Gratiaa & Co. 

2. That he took away important documents and books of the firm of 
8. D. Gratiaa & Co. 

The evidence shows that all the property that Longis possessed, at the 
time of his surrender, was placed on his bilan, except some bills receiva- 
ble which were subsequently delivered up to the syndic of the creditors, 
(See testimony of Herr, R. pp. 2, 104, 105, et seq.) The cash on hand be- 
longing to the firm and money collected for its account by Longis in 1863, 
were not declared in his schedule, because they were not in his possession 
or under his control when the schedule was prepared. The opponents 
complain that these assets were converted by Longis to his own use and 
benefit. Be that as it may, the fact does not constitute fraud within the 
purview of the act of 1855. 

As to the bills receivable and blotter taken away by Longis, it is clear 
from the evidence that these were not withheld with an intent to defraud 
the creditors. The testimony of Loze, Herr, Levy and Camors shows 
that neither the blotter nor the mortgage notes were concealed. On tho 
contrary, all these witnesses were informed by Longis that these effects 
were in his possession and that he lad retain! the bills receivable, be- 
cause he was afraid that, if given up, they would be lust to the creditors 
through the management of Gratiaa in whom, according to the evidence, 
he had not the least confidence. 

Again. The notes in question were surrendered by Gratiaa to the cred- 
itors of Gratiaa & Co., and Longis & Co., several mouths before the insti- 
tution of this suit. By virtue of this surrender, they became the property 
of the creditors, and Longis had no right to place them on his bilai. Had 
he done so, he would have violated the provisions of the insuivent act, 
which requires that the debtor shall present to the Court a correct state- 
ment of his assets. . 

The opponents have failed to establish, as they were bound to do, that 
the acts charged in their petition were committed by the insolvent with 
a fraudulent intent. On the other hand, the evidence adduced on the 
part of Longis justifies the conclusion that the measures taken by him re- 
specting these bills receivable, were adopted with the view to protect and 
not to defraud the creditors. 

{In order to constitute fraud, two conditions are legally necessary: 
There must be the intention of defrauding, consilium fravdis, and the 
event or the effective and actnal loss sustained by the creditors eventus 
damni ; if one of these requisites does not exist, there isno fraud. Mon- 
telly v. Creditors, 18 L. 388; Beste v. Creditors, 14 A. 516; Campbell v. 
Creditors, 16 L. 348; Acts, 1855, p. 435, sections 19, 20. 

In all the cases above cited, it was proved that the insolvent had omited 
to place some of his property on his schedule, and in one of them that tho 
book of the debtor had not been surrendered, yet the Court were of 
opinion that inasmuch as no intention to defraud was proved the charge 
shoukd be dismissed, and judgment was rendered accordingly. 


Brief of appellants, * * * Were it not that the opinion of the 
Judge a quo generally carries with it a certain weight against the party 
who appeals to this tribunal for relief, we would here close our remarks. 
But in justice to our clients, we must briefly notice the reasons given by 
the Judge for dismissing the opposition, and declaring Longis entitled to 
the full benefit of laws intended solely for the relief of honest though 
unfortunate debtors. 

The Judge (R. page 132) admits that Longis took some $23,000 cash 
($17,000 in Confederate notes) some $15,000 in mortgage notes, and con- 
siderable merchandise, and that all these assets do not figure in his 
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schedule, but adds that a portion of these assets, viz: the mortgage secu- 
rities were afterwards delivered to the syndic. 

When were they so returned? After Longis had been incarcerated 
seven months, when the drawers of the notes and the public generally 
were so well aware of the charges brought against him, that he could not 
have obtained payment of the notes. 

Can a man exhibit greater obduracy in crime than this insolvent, who 
was nearly seven months in jail, before he would give up any part of his 
plunder? And yet, the fact that he returned those notes is stated by the 
udge, as if it afforded a complete proof of Longis’ innocent intentions, so 
far as related to those particular assets. 

The Judge asks: 

1. Whether the facts proved are such as the law declares fraudulent? 

And in a very few lines he disposes of the question, saying, that there 
is no fact in evidence from which it can be inferred that Longis concealed 
the property he took, with an intention to keep it from his creditors. 

Why, what has he done then with all the property he took? Has he 
ever returned any portion of it, save the notes which he could no longer 
use? 

Mr. Herr, who says he was intimate with Longis, and who had fre- 
quently acted as his agent, says that he does not know what Longis did 
with the assets he took. 

In the second place, the Judge asks: 

Were these acts of Longis committed with a fraudulent intent? 

And with equal brevity the Judge also answers this question in the 
negative, saying, in substance, that Longis feared the designs of his part- 
ner, and therefore, in his anxiety to protect the creditors, pocketed the 
assets; that if the creditors suffered by this mode of protection, it was 
simply owing to the stupidity and ignorance of Longis, not to a desire on 
his part to defraud them. 

It seems to us that the Judge has allowed a spirit of charity to prevail 
over the inexorable logic of facts and the stern behests of the law; and 
tiat without rendering ourselves amenable to the charge of being devoid 
of ‘*the milk of human kindness,” we may say, that if ever a case coming 
more clearly within the provisions of the sections 19, 20, 22, 24, of the 
act relative to voluntary surrenders (Sess. Acts 1855, pp. 435, 436) has 
been presented to our Courts, or one which more palpably demonstrated 
the necessity of enforcing those laws, we have not found any such in our 
Reports. 

Section 24 of the Act of 1855, provides, ‘‘ in case the jury or court shall 
find the charges unfounded,” ete., evidently contemplating that the courts 
may, without the assistance of juries, pass upon such charges of fraud. 

It is, we presume, unnecessary for the appellants to ask for the settin 
aside of the interlocutory order granted ex parte, amending the origin 
order of arrest, and admitting the insolvent to bail in the sum of $10,000, 
as we trust this Court will render a final judgment in this case, which has 
been pending so long, and inflict upon the insolvent the punishment 
which his deeds have so richly deserved, so that others may be deterred 
from following his evil example, by the assurance that the laws against 
insolvents guilty of like frauds, will not remain a dead letter on our 
statute books, but be rigorously enforced. 


Iustey, J. On the 26th day of February, 1864, Pierre Longis made a 
cession of property to his creditors, and those of the commercial firms of 
S. D. Gratiaa & Co. and P. Longis & Co., of which he was a member. 

At a meeting ordered by the Court, in which the surrender had been 
made, the creditors who appeared, opposed the proceedings in insolvency, 
and charged Longis with fraud, and a few days thereafter, these creditors, 
viz: J. D. Castillo, Sazerac & Co., George Milne, F. A. Boilevint & Co., 

8 
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Victor Wilbieu, Sosthene Thomas, Constant Lecoultre, Widow Prin, 
Lacave & Echecopar, and Widow Rozier, whose claims in the aggregate 
exceeded $20,000, filed in Court an opposition to the surrender made by 
Longis, alleging and charging: 

That about the first of September, 1862, after fraudulently excluding 
his partner, S. D. Gratiaa, from any participation in the administration 
and liquidation of the firm of S. D. Gratiaa & Co., he took possession of 
all its assets, and within less than two months from that date, between 
the 1st September, 1862, and the 29th November, of the same year, con- 
cealed and fraudulently sold a large amount of goods of the firm, and 
took away all the cash, so that it became necessary in order to stop his 
further depredations, to obtain a judicial sequestration of the remaining 
property of the firm. 

That he had failed to account in his bilan, for certain property and 
asscts of the firm of which a detailed statement is furnished by the oppo- 
nents, and which amount in the aggregate to the sum of $50,163, the 
opponents charging that he had fraudulently concealed the said assets, and 
appropriated them to his own use and benefit. 

That in order the more effectually to conceal his frauds, he had taken 
away important documents and books of the firm, amony others the 
‘* blotter,” on which the last sales of goods were noted, and not posted up 
in the journal and ledger. 

The opponents therefore prayed that Longis be declared guilty of 
fraud, and forever deprived of the benefit of the insolvent laws, and that 
he be subjected to the penalties provided by the 19th, 20th, 21st, 22d and 
241th, sections of the act relative to voluntary surrenders, approved March 
15th, 1855, and they further prayed that he be arrested and imprisoned, 
until he should give bond in conformity with section 22d of the said act, ~ 

‘The Court ordered that the insolvent be arrested, until he should give 
bond in the sum of $60,000, conditioned that he should appear to answer 
the charge of fraud, and abide the final order of the Court thereon. 

Longis wasaccordingly arrested and taken into the custody of the sheriff, 
Shortly after, he took a rule to have the arrest set aside. Failing in this, 
in July, 1865, he presented a petition to the Court, no longer presided 
over by the Judge who had issued the order of arrest, and alleging that 
he had been imprisoned some fifteen months, and that the bail of $60,000 
required of him was excessive, asked that it be reduced to $10,000. This 
request appears to have been granted ex parte, and Longis having fur. 
nished a bond for the said sum, was released from custody. 

On. the 14th November, 1865, he waived the jury, and proceeded to 
trial. 

It appears from the evidence adduced by the opponents, that on the 
29th November, 1862, 8.D. Gratiaa filed a petition against Longis, alleging 
that his partnership with the latter had expired on the 1st September, 
1862; that since that date Longis had unjustifiably excluded him from 
any participation in the administration and liquidation of the firm, and 
had taken exclusive possession of all the assets, and books and papers of 
the firm, and had already appropriated a large portion of the assets to his 
own personal use and benefit, to the detriment and injury of petitioner 
and the creditors; that he had published in the newspapers that he was 
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the sole liquidator of the firm, and alone entitled to collect and receive 
what was due to it; that in order to protect the partnership property 
from further depredations, it was necessary that a liquidator be appointed, 
and that the remaining assets and the books of the firm be sequestered. 

The writ of sequestration accordingly issued, and an inventory of tho 
property sequestered was, by order of Court, taken by a notary and two 
appraisers, which showed goods and merchandise to an amount of $9,986, 
a portion of which goods appears to have been returned to parties who 
had sent them to the firm to be sold on commission. 

It seems that five or six days after the writ of sequestratiou had issued, 
Longis disappeared, so that the creditors knew not what had become of 
him. 

One of the witnesses who had formerly been his partner, declares that 
‘although he was very intimate with Longis, the latter did not tell him 
that he was going away.” 

Still, exceptions were presented by counsel in his behalf, with a view 
of having the sequestration set aside. 

Among the reasons given by the Judge for dismissing the exceptions, 
he says: ‘‘It isalso proved that since the institution of this suit, the 
defendant has absented himself, and has not since been seen.” 

After the dismissal of his exceptions, Longis filed no answer, and on tho 
motion to confirm the default, the Court on the 17th March, 1863, de- 
clared the allegations in the petition of Gratiaa to be fully proved by the 
testimony adduced, and accordingly appointed a liquidator to the part- 
nership. 

Meanwhile an attempt was made by one F. Goss, who filed a third 
opposition to lave a cu.siderable portion of the goods sequestered 
delivered up to him, pretending that he was the owner of the same. 

The Judge, in passing upon this opposition, says: ‘‘ From all the facts 
and circumstances disclosed by the evidence, I am forced to the conclu- 
sion that the pretended sale set up by him, (Goss) is only an attempt to 
assist Longis in concealing the property of the partnership from the pur- 
suit of his partner, as well as from the creditors of the firm.” 

Longis appears to have remained absent about thirteen months. He 
returned to this city in January, 1864, and shortly thereafter, filed his 
bilan. af 

It is shown that there were about $20,741 in the iron safe of the firm 
at the time Longis took exclusive possession of the assets in September, 
1862; $16,780 were in Confederate notes; and that he also took possession 
of some $15,000 worth of mortgage notes. None of these assets were car- 
ried on his bilan. After an imprisonment of seven months, the insolvent 
requested his friend, Comors, to whom he had confided the keeping of 
the mortgage notes, to deliver them up to the attorney of the syndic, and 
they were accordingly handed over to the latter. 

On or about the 3d May, 1865, the syndic having been informed that 
Longis had on the trial of a case in the Second District Court, produced, 
by order of the said Court, one of the books which he had withheld from 
his creditors, to wit: the blotter, mentioned in the petition of the opno- 
nents, procured a writ of sequestration, by virtue of which the sheriff 
took possession of the said blotter. 





20 SUPREME COURT OF LOUISIANA, 


Longis v. His Creditors. 





——— 





An examination of this book shows that the entries therein, from the 
14th to the 30th November, 1862, those from A. to H., were not carried 
into the journal or ledger. 

These entries are as follows: 

On the 14th November, 1862, cash received from A. Blas.$ 20 25 

Cash received from J. J. Clark 25 3 

Cash received from J. Hawkins 819 00 $ 864 55 
On the 15th November, cash from Denechaud 28 00 
On the 17th November, cash received from Citizens’ Bank 

Cash received from Lapeyrollerie 

On the 20th November, cash received from same 

On the 25th “ aes “ - 


Making total amount from 14th to 25th November 
And on the next day, the 30th, are the following entries: 
Cash taken out by P. Longis 4,295 55 
Cash taken out by P. Longis, in Confederate notes 16,780 00 


Total amount taken by Longis on the 30th November, 1862... .$21,075 55 

Letters of Longis, written a short time previously, show that these 
Confederate notes were from 35 to 40 per cent. below par. 

It no where appears that his creditors, the wine and liquor merchants, 
who forwarded their merchandise to be sold by the firm, authorized the 
sale of their goods for Confederate notes; and it is urged that to allow 
Longis to go unpunished after taking these Confederate notes, and using 
them for his own benefit, as he appears to have done, without giving any 
account of the same to his creditors, when he himself declared them to 
be worth, at the time, at the least sixty cents on the dollar, would be to — 
hold out a reward to dishonesty and bad faith. 

The creditors, who are blameless, it is urged, cannot be punished for 
his illegal acts, and in support of this position against Lonzis, the case of 
Mis. Luzenberg against Cleveland, lately decided, is relied upon; the 
doctrine therein taught we adhere to, and could apply, if this were a suit 
against Longis for the recovery of the amount of property sold by him 
without authority for that kind of currency. 

But as this Court lately held in Cockburn v. Wilson, we do not consider 
that Confederate notes, and the abstraction or conversion to her use, of 
any such an illegal issue, can in law be deemed a fraud. 

A careful examination of the record has satisfied us that the charges of 
fraud against Pierre Longis, have been otherwise abundantly proved; and 
as the case was, at the request of the defendant, Longis, tried by the 
Judge of the lower Court, and not by a jury (see page 256, R. S., section 
27,) we might, if the law under which the proceeding is had, is not 
repealed by the National Bankrupt law, finally dispose of the case. 

On this point, we adhere to our decision in the case of Meekins, Kelly 
& Co. v. Their Creditors, not yet reported, in which we held that where 
proceedings had been commenced under the State insolvent laws, they 
stood unaffected by the United States Bankrupt law; and we now hold, 
that where the penal clauses of the State insolvent laws can be made ope- 
rative, effect must be given to them. 
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The penalties prescribed by the 27th section of the ‘‘act relative to 
voluntary surrenders,” approved March 15th, 1855, R. 8S. p. 256, are that 
the insolvent debtor convicted of fraud, shall forever be deprived of the 
benefit of laws passed in favor of insolvent debtors in this State, and shall 
be sentenced to imprisonment for a term not exceeding three years. 

This State insolvent law has no vitality, except for such cases as were 
pending under it, in the State Courts, before the passage of the United 
States Bankrupt law, which, otherwise, repealed all State insolvent laws. 

It would be, therefore, a vain thing to do more than to deprive the 
defendant of the benefit of the insolvent law of 15th March, 1855, in the 
present preceeding, which he has no legal right to invoke. It is otherwise 
with the second penal clause, which under the said State law, can be 
legally applied by the Court. 

In the exercise of its legal discretion, the Court will mitigate the sen- 
tence of imprisonment. 

It is therefore ordered, adjudged and decreed that the judgment of the 
lower Court be annulled, avoided and reversed; and proceeding to give 
such a judgment as should have been rendered by the Court below, it is 
now ordered, adjudged and decreed that the said Pierre Longis, having 
been guilty of fraud under the sections 19 and 20 of the act relative to 
voluntary surrenders, approved 15th March, 1855, that he be deprived in 
this proceeding of the benefit of that law, and that he be imprisoned in 
the parish jail of Orleans for the term of six months, and that he pay 
the costs of opposition in both courts. 


Rehearing refused. 





No. 1105.—ApsmnistraTors oF Victor Roumace v. E. Durrive & Co. 


Where the certificate of the clerk of the District Court does not show that the transcript contains a 
complete record of the case as it was tried in the lower Court, and there is no assignment of 
errors, bill of exceptions, or statement of facts, the appeal will be disinissed. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
F. Buisson, for plaintiffs and appellants. Elmore & King, for Mrs. 
Gayarré, appellee. J. H. New, for P. H. Morgan and Mrs. Harris. 

Instxy, J. This case arises from a contest between two creditors, 
claiming the funds in controversy by virtue of seizures on executions. 

The first alleged seizure was made in the suit of the administrators of 
Victor Roumage, now before us. 

Mrs. S.A. Sullivan, wife of Charles Gayarré, filed a third opposition in 
the suit, claiming the funds in the hands of the sheriff by virtue of a 
seizure on a fieri facias in her suit against the defendants. 

Various other parties filed oppositions. The Court below gave judg- 
ment in favor of Mrs. Gayarré, for all the funds in the hands of the 
sheriff, except for three hundred dollars, to be paid to P. H. Morgan, 
Esq. 

From this judgment the plaintiffs alone appealed. 

The clerk’s certificate informs us that the transcript is complete, except 
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those documents mentioned on page—,, filed in the case wherein Josephine 
Roumage, and Angelique Roumage, administratrix of the succession of 
Victor Roumage, are plaintiffs, and Edward Durrive & Co. are defendants, 
instituted in the Third District Court of New Orleans, and now in the 
record thereof under No. 18,275. 

The appellant has not moved fora certiorari, to have these papers 
brought up; and as there is no assignment of errors, bill of exceptions, or 
statement of facts, we cannot proceed to the examination of a case in 
which it is not evident that the whole record is before us. 2 La. 49]. 
5 La. 479. 

It is therefore ordered that the appeal be dismissed, with costs. 





No. 6880.—M. A. Fouts v. Toe Crry or New ORLEANS. 


The Statutes of 1855, section 70 and 71, Session Acts, page 162, providing that the several District 
Attorneys throughout the State shall be entitied to demand and receive one-fifth of all sums, first 
deducting the per centage allowed by law to the sheriff for collecting, and paying over the same, 
which may be collected on forfeited bonds, recognizances and fines imposed in criminal prose- 
cutions, must be construed as referring to fines and forfeitures growing out of violations of the 
criminal laws of the State, and in the imposing and collecting of which the services of the 
District Attorney and sheriff are required. 

Where no services are required of a public officer, no compensation is allowed. 

The law does not require the District Attorney of the parish of Orleans to appear in his official capa- 
city, and prosecute persons for violations of Jaw before the Recorders’ Courts of the city of New 
Orleans, nor does it allow him any compensation for doing so. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Randell Hunt and W. D. Hennen, for plaintiff and appellant. J. J. - 
Michel, for defendant and appellee. 

Howent, J. A motion is made to dismiss the appeal in this case on 
the ground that the motion for an appeal was not made during the same 
term, and within the same calendar month in which the judgment was 
rendered, and no citation of appeal has been served. The appellee has 
waived this objection, by making an appearance in this Court before 
raising it. The rule must be dismissed. 

On the merits, we think the Court below did not err. The plaintiff 
claims from the city, as fees pertaining to his office of District Attorney, 
one-fifth of the fines imposed by the several recorders of the city in 
criminal prosecutions and misdemeanors, and paid into the city treasury 
during his term of office, and bases his right to recover on the 70th and 
71st sections of the act relative to criminal proceedings, approved March 
14th, 1855, (Session Acts, p. 162) which are in the following words: 

**Sec. 70. The several District Attorneys throughout the State shall 
be entitled to demand and receive one-fifth of all sums, first deducting 
the per centage allowed by law to the sheriff for collecting and paying 
over the same, which may be collected on forfeited bonds, recognizances 
and fines imposed in criminal prosecutions and misdemeanors by any 
court of justice. 

Sec. 71. The fines and forfeitures collected for violations of the crimi- 
nal laws of the State, and which have been required by law to be paid 
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into the State treasury,:shall belong and be paid into the treasury of 
the parish in which they may be collected, and in New Orleans into 
the treasury of the city.” 

“Tt is admitted that the plaintiff did not regularly attend in the 
Recorders’ Courts, but that he appeared and acted for the State before 
them, whenever required, in important cases, such as murder, arson, and 
the like.” 

We construe the above law to grant compensation for services actually 
rendered by the District Attorneys, and not as awarding a bonus to the 
officer; and it is not pretended that plaintiff represented the State or 
rendered any service in the imposition of the fines by the various record- 
ers, one-fifth of which he is claiming in this suit. Not having rendered 
the services, admitting the law to apply to the Recorders’ Courts (upon 
which point it is unnecessary to express an opinion) he is not entitled to 
recover. 


Judgment affirmed, with costs, 


On REHEARING. 

Howett, J. After further examination of the argument and authorities 
presented by plaintiff’s counsel, on the application fur a rehearing, and 
in his original brief, we are not convinced that we erred in our conclusion 
in this case. The statute relied on is, in this connection, treating of the 
expenses of criminal prosecutions, and it requires such expenses to be 
paid by the various local authorities; directs that the fines and forfeitures 
collected for violations of the criminal laws of the State, shall be paid 
into the several local treasuries, instead of the State treasury as previ- 
ously, to contribute, as we understand, towards said expenses, and allows 
to the District Attorneys throughout the State, as umong those expenses, 
one-fifth of the sums so collected, first deducting therefrom the per cent- 
age allowed by law to the sheriff for collecting and paying over the same. 
This, in our opinion, refers to fines and forfeitures growing out of viola- 
tions of the criminal laws of the State, and in the imposing and collecting 
of which the services of the District Attorneys and sheriffs are required. 
In this case, it is not pretended that the District Attorney or sheriff had 
any part in the proceedings, by which the fines in question were imposed, 
collected and paid into the city treasury. 

All compensation is allowed by law to public officers for services required 
of them, as duties of the offices which they fill. When no services are 
required by the law, it does not allow compensation. In this case, the 
law did not require plaintiff to render, nor did he, in point of fact, ren- 
der any services to the State or city for the sum of $17,933 91, which he 
is demanding of the city; and we are still of the opinion that the law 
invoked does not entitle him, under the facts, to one-fifth of the particu- 
lar fines imposed by the Recorders, which he claims. 

It is therefore ordered that the judgment heretofore rendered by us in 
this cause remain undisturbed, 
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No. 1023.—Mns. L. F. Davis v. Tue Lustrantan PortuGvuEsE BEneyo- 
LENT ASSOCIATION OF NEW ORLEANS. 


Payment in good faith to the possessor of a bill or note endorsed in blank, wiil discharge the drawer, 
C. C. 2141. 

Where the holder of promissory notes endorsed in blank brings suit in her own name as owner, the 
burden of proof is on defendant to show that she is not the owner. 

Where the appellee has failed to filean answer in the appe'late court, asking an amendment of the 
judgment appealed from, it will not be noticed on suggestion in the brief. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
M. Grivot, for plaintiff and appellee. Sambola & Ducros, for defen- 
dants and appellants. 

Howe, J. This suit is brought by plaintiff, widow of John Davis, 
deceased, residing at San Miguel, Portugal, herein represented by J, 
Riviere & Co. of New Orleans, as holder and owner of several mortgage 
notes, made by defendants to the order of, and endorsed in blank by, John 
Davis. 

After default was taken, defendants excepted to the petition on the 
ground that Riviere & Co. were not authorized to bring suit in the name 
of plaintiff, and for answer averred that, on the face of the pleadings and 
notes, it is apparent that said notes belong to the succession of Davis, 
whose domicil was in Portugal, and plaintiff has no right to sue on them 
until she is recognized as the legal representative of her deceased hus 
band, and they further pleaded the prescription of five years. 

Judgment was rendered in favor of plaintiff for a part of her demand, 
and as of nonsuit for the balance; from which defendants appealed. 

Suit is brought, and judgment asked in the name of the plaintiff, Mrs, ” 
Davis, and the allegation that she is represented herein by her agents, J. 
Riviere & Co. in New Orleans, is not material, as it does not deprive the 
defendants of any defence, which they may have to the notes. The right 
of the attorney to institute the suit for plaintiff is not denied, and her 
allegation of the agency is binding on her; and besides, payment in good 
faith to the possessor, of a note, or bill, endorsed in blank, will discharge, 
the debtor. C.C.. Art. 2141. 

The pleadings and notes do not, in our opinion, show that the latter 
belong to the succession of John Davis, and require the plaintiff to be 
recognized as the representative thereof, before suing on them. She 
declares in her own right on notes endorsed in blank, and there is no 
evidence whatever to disprove or impeach her ownership. The acts of 
sale and mortgage introduced in evidence by the defendants themselves, 
show that they are indebted to any holder or owner of the notes. 

There being no answer asking an amendment of the judgment, we 
cannot amend in favor of plaintiff as suggested in the brief, 

Judgment affirmed, with costs. 


Rehearing refused. 
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No. 1083.—R. H. McKrupnen v. Steamsure R. R. Cuyter and Owners. 


This case involves only questions of fact. 
The facts are stated in the opinion of the Court. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Phillips & Levy, for plaintiff and appellee. Randolph & Singleton, 
for defendants and appellants. 

LapavveE, J. This suit is brought against the defendants to recover tho 
sum of five hundred and fifty dollars, for services rendered to the said 
steamer R. R. Cuyler, and expenses incurred in taking her over the bar, 
as per account annexed to the petition. 

By their answer, the defendants pleaded a general denial; admitted 
they had employed the plaintiff to pass the said steamer over the bar at 
the mouth of the Mississippi river, at an agreed price of $100, and he was 
also to furnish his own hawser for that purpose; that they offered to pay 
said sum, and the plaintiff refused. 

The Court below, after hearing the othe, gave judgment for plain- 
tiff for $250, with legal interest from judicial demand, with a privilege on 
the steamer attached. The defendants appealed. 

This case turns entirely on questions of facts; the testimony is conflict- 
ing and contradictory. The Judge who heard the witnesses, had a better 
opportunity than this Court has, to judge who came nearer the truth. 
We cannot say that the Judge erred, and we believe justice has been done 
between the parties. One witness testified that there was an agreement 
fixing the services at $100; another, that it was $100a tide; that the pro- 
pelling steamer of plaintiff was twenty-nine hours alongside of the Cuyler, 
in which time there were four tides, when generally, there is but one in 
twelve hours. A third witness says that the services of plaintiff were worth 
$1,000; the regular price is $50 per hour. Under such testimony we do 
not feel authorized to disturb the judgment appealed from. 

It is therefore ordered and decreed that the judgment of the lower 
Court be affirmed, with costs. 





No. 466.—Joun FRANK v: THE New OrntEANS AND CARROLLTON RariRoAD 
ComMPANY. 


By the act of the Legislature, approved March 15th, 1855, amending and re-enacting Article 2294 of 
the Civil Code, it is provided that where a minor child has lost its life by any casualty resulting 
from the carelessness, negligence, or want of skill, of any person or company, the father may sue 
for and recover the damages done to the child. 

In cases of damage, where no exact computation can be made, discretion in fixing the amount is left 
to the Judge and jury. O. C. 1928, §3. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor and Michael Hahn, for plaintiff and appellee. 
C. Roselius, and Benjamin, Bonford & Finney, for defendant and appel- 
lant, ‘ 
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Hyman, C. J. Plaintiff brought this suit in February, 1861, to recover 
damages of defendant for injuries suffered by himself, his sons, Dennis 
Frank, aged seven years, and Henry Frank, aged twelve years, his daugh- 
ter, Caroline, aged ten years, and his wife, Mary Frank, the mother of 
the children, from the culpable conduct of its servants. 

Plaintiff, in his petition, alleged that on or about the 19th of August, 
1860, he, his wife and his children, named above, were passengers in a car 
belonging to defendant; that while the car was at rest, at the usual stop- 
ping place, under charge of defendant’s servants, an express train of cars 
belonging to defendant, and under charge of its servants, came down the 
track on which rested the car in which he and his family were, with dan- 
gerous speed, and that before they could escape from the car in which they 
were, the express train was hurled against it with irresistible momentum; 
that by the collision his son, Dennis, was miserably crushed to death; his 
son, Henry, his daughter, Caroline, and his wife, Mary, were severely 
injured, and that they were for a length of time under surgical and medi- 
cal treatment. He further alleged, that although he escaped without any 
injury, yet, that his life wasin great danger, and that from alarm and 
terror, he suffered great damages; that in consequence of the destruction 
of the life of his son, Dennis, and of the protracted illness and suffering 
of his wife and his children, Henry and Caroline, he ws put to great 
expense, and suffered great pecuniary loss and damage, and that his wife 
and each of his said children, by their injuries, also suffered great damage. 

He alleged, finally, that the wrongs, injuries, sufferings and damage of 
himself, his wife and his children, as above set forth, were caused entirely 
by the gross negligence, want of skill, imprudence, illegal conduct, and 
recklessness of the New Orleans and Carrollton Railroad Company, its . 
officers and servants, and damaged him and them to the extent of $30,000, 
and he concluded his petition by praying for judgment against defendant 
for that amount. 

Defendant, in its answer, excepted to so much of plaintiff’s petition as 
claimed damages for the injury of his son, Dennis, on the grounds, Ist; 
‘* That plaintiff had not such an interest in said damages, or such capa: 
city as enabled him to maintain suit therefor.” 2d. ‘‘that as respects the 
injury suffered by plaintiff's said son, and his death, plaintiff’s petition 
sets forth no good or sufficient cause of action.” 

An act entitled An Act to amend Article twenty-two hundred and 
ninety-four of the Civil Code, approved March 15th, 1855, re-enacted and 
amended that Article so as to read as follows: ‘‘ Every act whatever of 
man, that causes damage to another, obliges him, by whose fault it hap- 
pened, to repair it. The right of this action shall survive in cases of 
death in favor of the minor children and widow of the deceased, or either 
of them, or in default of these, in favor of the surviving father and 
mother, or either of them, for the space of one year from the death.” 

This act certainly gave the right to plaintiff to sue to recover damages 
for injury caused to his deceased son, Dennis. 

Defendant, to sustain its second ground of exception, refers us to the 
decision of this Court in the case of Earheart against defendant, reported 
in 17 An., pp. 244 and 245. 


We sustained the exception in that case, because the plaintiff, Earheart, 
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alleged that the cause of action was in himself as the sufferer of damages, 
and we also declared that to bring the case within the provisions of the 
above-named statute, plaintiff should have alleged the cause of action 
in, and the damages suffered by, his deceased child. 

The allegations in that case are different from those in the case cited. 
Here, the cause of action is alleged in the plaintiff's deceased child, and 
plaintiff asks judgment for the damages suffered by this child. 

The persons injured, for which damages are claimed in this suit, were, 
without their fault, or even imprudence, injured by the same cause that 
injured Arthur Choppin, and for which he recovered damages against 
defendant in the case styled Arthur Choppin v. New Orleans and Carrollton 
Railroad Company, reported in 17 An. pp. 19 and 20, and the evidence in 
this case relative to the acts and careless conduct of defendant’s servants, 
which caused injury, is similar to the evidence adduced in that case. 

A verdict was given bya jury in favor of plaintiff for $5,000, and the 
District Judge, pursuant to the verdict, rendered judgment against defen- 
dant for that amount, and the cost of suit. Defendant has appealed from 
the judgment. 

In cases of this kind, where no exact computation of damage can be 
made, discretion is left to the Judge or jury. OC. C. 1928, sec. 3. 

There is no reason for reversing the judgment of the District Court. 
Let it therefore be affirmed, at defendant’s costs. 


HowEL., J., recused. 












» No. 1065.—Esen W. Dorr vt. JoserH Jovet. 


Where the District Judge, assigned as a reason for judgment in favor of the plaintiff, ‘when the 
Court, considering the law and evidence,” it is ordered, etc., itis as much a reason for judgment 
in favor of defendant as plaintiff, and does not meet the requirements of the Constitution of 1864, 
Art. 76, Tit. 5. 

The endorsement in blank of the firm-name on a promissory note, made payable to their order, will 
authorize the drawer to pay the note to any bona /ide holder. 

One partner of a firm cannot maintain a separate action to recover a debt due to the partnership, 
but the moment the endorsement of the firm-name is put on negotiable paper, the partnership is 
divested of all title to it, which is vested at once in the endorsee and holder. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
A, G. Semmes, for plaintiff and appellee. Sambola & Ducros, for 
defendant and appellant. 

Insuey, J. This isa suit on two promissory notes, drawn by the defen- 
dant to the order of Simpson & Dorr, of which firm the plaintiff is a 
member. 

The defence is, that these notes are the property of the firm, and that 
the plaintiff cannot sue simply to recover their contents; and that the 
defendant is not liable for interest, as he offered to pay the notes in full, 
and tendered the amount thereof to the firm. 

The reason ‘‘ when the Court, considering the law and evidence” ad- 
duced by the Judge of the District Court for rendering judgmené in favor 
of the plaintiff, is as much a reason for judgment in favor of defendant 
as plaintiff, and does not meet the requirements of the Constitution of 
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1864, Art. 76, Tit. 5. Police Jury vs. Bozeman, 11 An. 94. Gallot yg, 
McCluskey, 18 An. 260. 

It is competent, however, for this Court to proceed to the examination 
and decision of the case. Hatcher, Tutor, vs. Dodd, 12 La. 143. 

The main question presented is, whether an individual member of a 
commercial firm, to the order of which firm a note is made payable, and 
which it has endorsed in blank, can maintain an action on it in his own 
name against the maker. 

The defendant maintains that a note or instrament made payable to 
two or more payees or obligees, held by one of them, he must be consié- 
ered as the holder for all, unless it be shown that he has acquired by 
teansfer the rights of his co-obligees; and he relies upon the case of Cog 
v. Bethany, 10 La. 154. 

The note sued on in that case was made payable to Elizabeth Cox (the 
plaintiff) Thomas Bills and Elizabeth Bills, or bearer, and was signed by 
Mathew Bethany (defendant. ) 

The presumption of title to the note in Elizabeth Cox was not raised 
by the fact that she possessed it as bearer, because, as all the co-obligees 
could not have the actual possession of the note at the same time, it 
therefore devolved on Elizabeth Cox, to show a transfer to her from her 
co-obligees to vest in her the sole title to the note, to enable her to main- 
tain an action for its recovery. 

Tn the case at bar, the notes were made payable to a commercial firm, or 
order, aud the endorsement on them of the social name transferred the 
whole title to them to any endorsee, whether a member of the firm, or 
otherwise. 

The endorsement in blank of Simpson & Dorr, sufliced to justify the 
maker to pay to any bona fide holder of the notes, who, in default of . 
payment, could maintain an action for their recovery. 

No principle is better settled than that one partner alone of a firm can- 
not maintain a separate action to recover a debt due to a partnership, of 
which he isa member; but that principle has no application in the present 
case, because, during the existence of the partnership, its endorsement 
on the notes divested it of all title to them, which vested in the endorsee 
and holder. 

No tender of the amount of the notes as alleged is shown, and interest 
runs from their respective maturities. 

For the reasons here given, it is ordered, adjudged and decreed that 
the judgment of the lower Court be avoided and reversed, and proceeding 
to pronounce such judgment as should have been pronounced by the 
lower Court for the reasons aforesaid, it is ordered, adjudged and decreed 
by the Court, that judgment be and it is hereby rendered in favor of E. 
W. Dorr, the plaintiff, and against Joseph Jouet, the defendant, for the 
sum of five hundred and forty-one dollars and ninety-five cents, with legal 
interest on one hundred and nineteen dollars and twelve cents, from the 
6th June, 1861, and a like interest on five hundred and twenty-two dol- 
lars and eighty-three cents, from 6th July, 1861, to 11th May, 1866, and 
thence till paid, on four hundred and twenty-two dollars and eighty-three 
cents, the costs of the lower Court to be paid by the defendant and ap 
pellant, and those of this Court by the plaintiff and appellee. 
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No. 1055.—Atrrep Duprrier v. B. F. Fuanpens. 


Where property has been seized by the sheriff under a writ of sequestration, the defendant has the 
right to execute his bond, and have the property released. provided he does so within ten days 
from the date of the seizure. After the ten days have expired, the plaintiff may bond the pro- 
perty sequestered, provided the defendant has not done so within the ten days. C. P. 279. 

The law as it now stands, contemplates only two parties who have the right to bond property seized 
under a writ of sequestration; first, the defendant; and secondly, the plaintiff, after the lapse of 
ten days from the date of the seizure. 


PPEAL from the Third District Court of New Orleans, Fellowes J. 
Whitaker & Whitaker, for appellee. Stuart & Walker, for appellant. 

LaBavveE, J. This appeal is taken from an interlocutory judgment, 
dismissing a rule taken by Silas Talbot, to set aside the order authorizing 
the plaintiff to bond the cotton, and in his motion praying for this rule, 
he prays to be allowed to bond it himself. 

The plaintiff, alleging himself to be the owner of twenty-three bales of 
cotton, which, as he states, are in the possession of the defendant, and 
then in the Woods’ press, on Canal street, prayed and obtained a seques- 
tration. 

The cotton was accordingly sequestered, and taken possession of by 
the sheriff, on the 6th April, 1866. On the 14th of same month and year, 
the citation and petition were duly served upon the defendant. On the 
19th of same month and year, on motion of plaintiff's counsel, suggesting 
that more than ten days had expired since the seizure of the cotton, it 
was ordered by the Court that the cotton be returned to the plaintiff on 
his executing a bond in the sum of four thousand dollars, whtch was done 
accordingly. On the 20th of same month and year, a motion of the fol- 
lowing tenor was filed: 

‘On motion of Stuart & Walker, attorneys for Silas Talbot, and 
showing the Court that said Talbot is the true owner of the cotton se- 
questerd in this case, and on showing the Court that said Duperier and 
the said Goodwin, or the said Goodwin’s wife, are so far as any claim they 
have, if any, to the cotton in question, are one and the same parties, and 
that said Goodwin is entirely worthless, pecuniarily, and that he is the 
only security on the bond of sequestration; and on showing the Court 
that said Talbot has instituted a suit as owner thereof, in the Fifth Dis- 
trict Court of New Orleans, and sequestered the said cotton, it is ordered 
that the said Duperier show cause on the 27th day of April, 1866, at eleven 
o’clock, a. M., why the sequestration herein issued should not be set aside 
for insufficiency of bond, and other defects patent on the face of the 
proceedings, and that all parties interested be duly notified in the 
premises.” 

On the said day fixed to try said rule, the Court, after hearing the par- 
ties, dismissed the same. 

On the 9th May, 1866, Silas Talbot, by his counsel, moved the Court 
that plaintiff be ordered to show cause why the order of the Court antho- 
rizing the plaintiff to bond said cotton, should not be set aside for the 
following reasons: 

1. That the same was granted prematurely, and ex parte. 

2. That no bond has been given to said sheriff in conformity to law, 
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and why this defendant should not be authorized to bond this cotton in 
this suit sequestered, on giving security 2s required by law, and that the 
plaintiff be notified of this rule. 

On the 26th June, 1866, the Court discharged this rule, and the saig 
Silas Talbot appealed from that interlocutory decision. 

We are of opinion that our learned brother bclow did not err. This 
case must be governed by Article 279, C. P., and its amendment of 5th 
March, 1842. By the provisions of the original article, it is clear that 
the defendant alone had the right to bond; such right was conferred to 
plaintiff by the amendment, if the defendant neglected to bond within 
ten days after the seizure of the property by the sheriff. The law, as it 
stands now, contemplates but two parties who are entitled to bond; it is 
first, the defendant; and secondly, the plaintiff, after ten days; this law 
cannot be extended to the intervenor at any time; in case both defendant 
and plaintiff neglect to give bond, the property must remain in the pos- 
session of the sheriff. 

Judgment appealed from affirmed, with costs. 





No. 1059.—B. F. Taytor v. D. DeGoicovurtra & Co. 


Plaintiffs shipped a cargo of lumber to his agent at New Orleans, with instructions to sell the same, 
and deposit the proceeds with DeGoicouria & Co. The agent sold the lumber, and deposited the 
proceeds with DeGoicouria & Co., and took their receipt forthe amount. Plaintiff, the owner of 
the lumber, brings suit against DeGoicouria & Co. for the amount of the proceeds of the sale, 
which they resist, on the ground that the agent 1s indebted to them, and they have passed the 
same to his credit: Meld—That the owner must recover from the depositary the amount of 
the sale, with interest. 

The principa! is not liable for the debts of his agent, contracted before the agency commenced. 

Where an agent deposits money belonging to his principal, in his own name, the principal can 
recover the same from the depositary, on showing that it belonged to him at the time of the 
deposit. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
D. C. Labatt and A, Walker, for plaintiff and appellant. <A. L. Tis- 
sol, for defendant and appellee. 


Brief of plaintiff and appellant. * * ‘* The facts present a clear 
case of agency by Elliott, and the relation of depositary as to DeGoicou- 
ria & Co. The responsibility of a depositary is not due alone to the 
individual depositing, but it is also due the third person, where the thing 
deposited does not belong to the depositor. See Art. 2926, C. C., and 6 
La. Rep., Oneto vs. Delanny et al., p. 34. 

The defendants cannot be permitted to enrich themselves at plaintiff's 
expense. He who first trusts must lose. Taylor is more innocent than 
DeGoicouria & Co. They sent Gilman out with a schooner to get charter 
or freight, and he was their supercargo. Taylor ships a cargo of lum- 
ber, and directs the supercargo to deliver it to Elliott, with particular 
instructions, which were followed. Defendants trusted him before Tay- 
lor, and seeks now to reimburse himself out of money deposited with 
them for another, by applying the amount to the extinguishment of sub- 
sequent indebtedness growing out of new transactions with an unfortunate 
or delinquent supercargo, all which plaintiff claims cannot affect him or 
his rights. 

The special defence in the answer is not satisfactorily proven, and 
plaintiff most respectfully asks that the erroneous judgment of the Court 
below be reversed, and for judgment as prayed for in his petition. 
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Lasavuve, J. The plaintiff claims of the defendants $2,494 98, pro- 
ceeds of a cargo of lumber shipped, as he alleges, by him per schooner 
Mabel, in 1862, to New Orleans, to Mr. Elliott, with instructions to sell 
the same, and deposit the procecds with the defendants, subject to his 
orders. 

The defendants answer, that on the 8th November, 1862, John R. 
Elliott remitted to them for account of S. H. Gilman $2,494 98, which 
sum was the net proceeds of a cargo of lumber consigned by said Gilman, 
to be sold for his account, and the said proceeds to be applied to his 
credit at D. DeGoicouria & Co. That in accordance with said instrue- 
tions, the said sum was applied to the credit of the aforesaid S. H. Gilman, 
who still stands indebted unto the firm of D. DeGoicouria & Co. in the 
sum of $3,456 95. 

The Court below, after hearing the evidence, gave judgment for defen- 

dants, and the plaintiff appealed. 
j It appears that said cargo of lumber was shipped by S. H. Gilman, on 
board schooner Mabel to J. R. Elliott to be sold, and when sold, the pro- 
ceeds to be handed to the defendants. Gilman, being asked where was 
the lumber from, answered that it was from Dr. 'Taylor’s mill. When 
Elliott deposited the money, he did not direct the defendants to place it 
to the credit of any one, but simply handed it over to them, taking a 
reccipt of the following tenor: 

‘Received, New Orleans, 10th November, 1862, of Jno. KR. Elliott, 
twenty-four hundred and ninety-four dollars and ninety-eight cents, 
amount net proceeds of sale of lumber, schooner Mabel, of 10th ult., 





$2,494 98.” 
(Signed) **D. DeGorcounta & Co.” 
The money was entered on the books of defendants to the credit of S. 
H. Gilman. 


S. H. Gilman, to whose credit the money was deposited, testified in 
substance, that he brought the lumber for plaintiff, which was delivered 
by his (plaintiff's) order to Mr. Elliott, with instructigns to hava th the same 
sold, and the money deposited with ——. subj tet to plaintiff’s or- 
ders, and that the lumber was the plainti ; 

This witness is uncontradicted and anitipeached Sufi we are bound to 
believe him, and no attempt has been pees tp that the lumber be- 
longed to Gilman; the mere deposit in hig e of the money, under the 
circumstances, as explained, cannot, make him the owner of the lumber 
and of the proceeds. THe-eply question before us is as to who was the 
owner of the lumber bétyeen Gilman and the plaintiff. We are of opin- 
ion that the lot of lumbtr belonged to the plaintiff, and that the deposit 
in the name of Gilman, without plaintiff’s consent or participation, did 
not divest him of his,right to the proceeds. 

It is therefore ordered and decreed that the judgment appealed from 
be annulled and avoided; and it is further ordered and decreed that the 
defendants pay in solido to the plaintiff the sum of twenty-four hundred 
and ninety-four dollars and ninety-eight cents, ($2,494 98) with legal 
interest, from judicial demand, to wit: from the 8th of December, 1865, 
and costs of suit in both courts, 
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Application for a Rehearing, by defendants and appellees.—The a 
believing that they are grievously injured by the decree of this Honora. 
ble Court lately rendered against them, reversing the judgment of the 
Honorable the Fourth District Court, in the above-entitled suit, respeet- 
fully submit the considerations on which they presume to ask, and expect 
to obtain, a rehearing of this cause, as prayed for in the petition filed 
herewith. 

They were cast in this appeal, not, as they believe, on account of any 
demerits of their defence, but becanse the Court has taken into conside- 
ration only the testimony of S. H. Gilman, indepedently of the other 
evidence contained in the record. These applicants tiink that Your 
Honors have overlooked the fact shown by the record, that B. F. Taylor 
is a complete stranger, and was nuknown to these petitioners up to the 
institution of this suit. That his agent, 8S. Il. Gilman, to whom wag 
entrusted the cargo of schooner Mabel, the property of Taylor, to be 
sold in New Orleans, received certain instructions from his principal, 
Taylor. Those instructions were that Gilman should deliver to Mr, 
Elliott, a lumber dealer, the lumber brought over from Taylor’s mills per 
schooner Mabel, the same to be sold by Elliott, and the proceeds to by 
deposited with defendants, subject to ‘Taylor’s orders. 

There was then a direct mandate, Taylorto Gilman. Gilman was the 
legally constituted agent of Taylor. Did he comply with the instructions 
given him? 

He says that he did, and as Your Honors very judiciously remark, his 


testimony is unimpeached, and must be believed. Tle says that he » 


brought the quantity of lumber spoken of per schooner Mabel for plain- 
tiff; that he delivered it to Mr. Elliott, with instrnections to have the same 
sold, and the money deposited with DeGoicouria £ Co., subject to plain- 
tiff’s orders. 

The mandate of Taylor to Gilman contained a power to snbstitnte, 
Gilman fulfils his mandate, and substitutes Ellivtt in his stead. So far 
so well. 

Elliott is now the mandatory of Taylor. Docs he comply with the 


instructions given him? We are of opinion that the question is answered - 


negatively by the testimony of Elliott himself, and by that of Harang. 

Disregarding his instructions, withont any notice of said instructions 
having ever been brought home to DeGoicouria & Co., Elliott, in disobe- 
dience of his orders, deposits with DeGoicouria & Co., innocent third 
persons, the proceeds to Gilman’s credit, acting throughout the whole 
transaction as if Gilman was the owner of the lumber, and of the pro- 
ceeds thereof. 

The good faith of DeGoicouria & Co. has evidently been surprised. 
They, at all times, thought that Gilman was the owner of the amount 
deposited with them by Elliott to his (Gilman’s) credit. Their accounts 
with Gilman were at the time of the deposit about even. The deposit 
thus made encourages them to give a further credit to Gilman, and when 
this suit is instituted Gilman is still indebted to DeGoicouria & Co. The 
proceeds thus deposited go to his credit, and extinguish his debt. If 
Gilman had been in good faith, he should afterwards have brought to the 
knowledge of these applicants that the deposit was made for Taylor, and 
for his account. But he ratifies the acts of Elliott, by tacitly adhering 
thereto. 

If a principal were allowed to claim from third pers6ns moneys depos- 


ited to an unfaithful agent’s credit, in commercial matters, the spirit of * 


confidence which should animate commerce would be destroyed, com- 
pletely annihilated. Business would be impossible. 

It was the duty of Taylor to select agents who would carry out his 
instructions. We were entirely ignorant of mandate prior to this suit, 
and should not be made liable. The right of action of Taylor is not 
against DeGoicouria & Co., but against Elliott. Art. 2971, C, C,; 2972. 
C.; 7 M. 164;.2 N. S. 367; 4 L. 28; 11 R. 81. 

** One who entrusts another with blank signatures, to be filled up with 
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missory notes, is bound by those issued by the agent, even if he apply 
Ne proceeds to his own use.” Dicks vs. O’Conner, 5 N. 8S. 550. 

May we not apply the language used by the Court in this case? 

Taylor trusted Gilman and Elliott. Elliott either willingly or inadvert- 
ently abused Taylor’s confidence by not obeying his instructions. Taylor 
must bear the consequences of his indiscretion, and not DeGoicouria & 
Co. It seems to us that Taylor cannot throw on DeGoicouria & Co. the 
loss which his agent causes him. See also 1z A. 276. 

These proceeds having gone to the extinguishment of Gilman’s debt 
towards DeGoicouria & Co., Taylor cannot now make DeGoicouria & Co. 
liable for that amount, they having acted in good faith, 4 A, 19. 


Rehearing refused. 





No. 1494.—Succession or JAMES Forsyra. 


All parties interested in maintaining the judgment of the lower Court must be made parties to tho 
appeal, otherwise the appeal! will be dismissed. 18 A. 281. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
W. O. Denegre, for appellant. S. Belcher, for appellee. 

Howe tt, J. A motion is made by the appellee to dismiss this appeal, 
because the executor is not made a party. 

The judgment appealed from sustains several oppositions to the account 

filed by the executor, approves the account so far as not opposed, and 
orders the executor to file an amended account in accordance with the 
decree. A legatee has appealed, and given bond in favor of one of the 
opponents alone, who is also a legatee. The executor, not having been 
made a party to the appeal, the decree remains in full force as to him, 
until reversed, which can only be done contradictorily with him, and all 
other parties to be affected. Allsuch parties are not before us. See Suc- 
cession of Perry, 4 A. 577; Succession of Penniston, 18 A. 281. 

The motion should therefore prevail. 

We cannot forbear expressing our disapproval of the careless and im- 
perfect manner in which the transcript of this appeal is prepared. 

It is ordered that the rule be made absolute and the appeal dismissed, 
at the costs of appellant. 
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No. 1043.—Sunuivan, Ranpotrenx & Bupp v. Davin R. Gopwin. 


Notice of protest of a bill of exchange or promissory note may be served on the drawer or endorser, 

; by leaving it either at his residence or place of business, with a clerk or servant staying there, or 
it is sufficient if left on a desk, or put under the door. 

Where payment of a promissory note has been extorted by military authority from the endorser, who 
endorsed the note merely as the agent of the owner for the purpose of collection, and the owner, 
on being informed of the fact, returns the amount to the agent, the drawer cannot set this up as 
a payment of the note, and plead his discharge from further liability. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
J. Ad. Rozier, for plaintiffs and appellees. Breaux & Fenner, for 
defendant and appellant. 

Instey, J. The note sued on, drawn by Nathan C. Folger & Son, pay- 
able to the order of David R. Godwin, the defendant, who endorsed it, 
was sent by the holders, the plaintiffs, from New York, to Messrs. Taylor 

5 
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& Knapp, at New Orleans, for collection—and the collecting agent, for 
that purpose only, endorsed it. They caused protest of the note to bo 
made, and notice of protest to be served on the endorser, Godwin. 

During the supremacy of the Confederate Government, so termed, in 
New Orleans, the note was surrendered by Taylor & Knapp to the Con. 
federate States receiver, as property of alien enemies, under their confis. 
cation act—at which time the endorsement of Taylor & Knapp was on 
it. Subsequently, the commanding general of the Department of the 
Gulf, through Major Strong, owing to the surrender of the note, as above 
stated, to the Confederate States receiver, sentenced Taylor & Knapp to 
six months imprisonment at Fort Jackson, unless they produced the note 
or paid it. Under this duress, they paid it to the United States Provost 
Court. 

As soon as the plaintiffs heard of what had occurred, they at once, to 
their credit, caused the amount paid as above stated, to be refunded to 
Taylor & Knapp; and they now claim from the makers and endorser of 
the note the amount of it, with interest and costs. 

The defence set up is twofold. 

1. Want of legal protest after proper demand, and want of notice, of 
legal notice, of protest in the endorser. 

2. Payment of the note to the plaintiffs through their agent, Major 
Strong, in the manner before stated, by which payment defendant is dis- 
charged. 

I. From the certificate of the notice of protest annexed to the protest, 
which protest is in due form, it appears that the defendant, the payee and 
endorser of the note, was notified in due time of the said protest. 

The notice to him was delivered to Mr. Emile Cazare, clerk of Messrs, 
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Cochrane & Hall, the place of business of the said endorser. This wehold — | 


to be a legal notice of protest, as when a notice is left at the residence or 
place of business of a drawer or endorser, it may be delivered to a clerk 
or colored person staying there, or the notice may be simply left ona 
desk or thrust under the door. See 1 Hennen’s Digest, p. 199 (c) No. 2 

The place of business of the defendant, Godwin, being the office of 
Cochrane & Hall, it was sufficient that notice of protest was left with any 
one staying there. 

If, which is not shown, the money thus extorted from Taylor & Knapp, 
ever came into the hands of the plaintiff, or of Major Strong, who, if the 
agent of the plaintiffs, in regard to the plaintiffs’ claim, was not autho- 
rized by them to demand and receive from Taylor & Knapp, the amount 
thereof—such receipt of the money from Taylor & Knapp, of their 
money, would not operate a payment of the note, so as to divest the 
plaintiffs of thair title to it. . 

The defendant has not set up or established any valid defence against, 
the plaintiffs’ claim, and they cannot, therefore, contest thcir title to the 
note. 

The law and the evidence are in favor of the plaintiffs, but we do not 
consider the appeal one in which damages should be awarded. 

It is therefore, ordered adjudged and decreed, that the judgment of 
the District Court be affirmed, at the costs of the appellant. 
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No. 748.—CuristopHe Camutz, Syndic, v. Tae Bank or Lovistana. 


All parties having an interest in maintaining the judgment of the lower Court, must be made parties 
to an appeal therefrom, otherwise the appeal will be dismissed. 

Where an appeal has been granted in chambers, citation of appeal must be addressed to and served 
on the appellee, in the capacity in which he appears on the record in the lower Court. 

Citation of appeal, in a personal capacity, where the record shows that he occupies a representative 
capacity only, is defective, and the appeal will be dismissed. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
G. L. Bright, for plaintiff and appellee, Miles Taylor, for defendant 
and appellant. 


Brief of plaintiff and appellee-—This is a suit by Christophe Camutz, 
syndic of the creditors of Mrs. Henriette Braud; syndic of the creditors 
of the succession of J. A. Braud, and syndic of the creditors of the suc- 
cession of Amandeo Landry, and especially authorized to represent the 
firm of J. A. Braud & Landry. 

The appeal should be dismissed, because the plaintiff is not cited to 
answer the appeal. The citation is addressed to and was served on Chris- 
tophe Camutz, individually, and not in his representative capacities. 
Individually, he is not a party to this suit. The appeal bond is made in 
favor of Christophe ‘‘ Camutz, syndic.” He is plaintiff in the additional 
capacity of ‘‘and specially authorized to represent the firm of J. A. 
Braud & Landry.” 

This authority, to represent the firm of J. A. Braud & Landry, is by a 
special order of the Court. Because he is the syndic of the creditors of 
Mrs. Henriette Braud; of the successions of J. A. Braud and Amandeo 
Landry, he is not thereby authorized to represent the firm, which is in 
law a different person from the individual members of the firm; it is by 
virtue of the special authority he is plaintiff, consequently the bond 
should have been in his favor as syndic of the creditors of Mrs. Henriette 
Braud; of the successions of J. A. Braud and Amandeo Landry, and in his 
favor as the representative of the firm of Braud & Landry. 

In the case of Clark v. Hebert, 14 An. 183, this Court said: ‘‘This is a 
motion to dismiss the appeal in this case. The suit has been brought 
against the defendant in her capacity of tutrix to the minor children of 
Vincent Kirkland, deceased, and the defendant in her capacity of tutrix 
has set up a reconventional demand. 

The appeal bond is executed by the plaintiff in her favor in her indivi- 
dual capacity only. The appeal is defective, in not making the defendant 
| apartyin her capacity as tutrix. Itisordered that the appeal be dis- 
' missed.” If it be necessary that the bond be given to the appellee in his 
representative capacity, can it be less necessary that he be also cited in 
his representative capacity? 

The appellee, not having cited all the parties interested in the judg- 
ment, the appeal must be dismissed. 13 An. 231, 296. 2 An. 452. 

Camutz, individually, is in no way interested. He is interested only in 
a representative capacity. 








Hyman, C. J. Plaintiff sued defendant as syndic of Henriette Braud; 
- of the creditors of the succession of J. A. Braud; of the creditors of the 
succession of Arcandeo Landry, and as representing the firm of J. A. 
Braud & Landry, and in that capacity recovered judgment against 
defendant. 
Defendant appealed from the judgment, and failed to give an appeal 
bond in favor of the firm of J. A. Braud & Landry, or their represen- 
tative, 
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The firm of J. A. Braud & Landry, therefore, are not parties to the 
appeal, and they are interested in having the judgment maintained. 

Parties to a judgment, having an interest in maintaining it, must be 
made parties to an appeal therefrom, or the appeal will be dismissed, 14 
An. pp. 315 and 316. 

Let the appeal be dismissed. 


Petition for a Rehearing, by defendant and appellant.—The petition of the 
Bank of Louisiana, the defendant and appellant in the above-entitled 
case, respectfully represents: 

That appellant is informed, and believes, there is error in the ju 
ment of the Court rendered in the said case on Monday the 14th of 
January, 1867, dismissing said appeal, and now applies for a rehearing 
of the cause. 

Petitioner further represents that it is informed, and believes, that the 
said judgment is erroneous, for the following reasons, and now submits 
the same with the subjoined citations of authorities in support of that 
opinion: 

3 The appellant, in the petition of appeal, as will be seen by the orig. 
inal thereof, which is herewith presented for inspection, gave the title of 
the case in the lower Court in the following words: ‘‘ C. Camuiz, Syndie 
of, etc. v. Bank of Louisiana,” together with the number of the case 
on the docket of the lower Court, and in the prayer of the petition prayed 
that ‘‘ the said Christophe Camutz, syndic, the plaintiff in the said case, 
may be cited according to law,” to answer the same. 

2. A copy of this petition, together with the citation, was served on 
him in person, on the 19th June, 1865. 

3. The transcript of the appeal was filed according to law, on the 11th 
day of November, 1865, further time for bringing it up having been 
granted. 

4, Two agreements were entered into by C. Camutz, syndic, the ap- 
pellee, with the appellant, in relation to the transcript of appeal, and 
perfecting it for a hearing long after the service of the citation upon him, 
viz: one on 7th of November, 1865, p. 17th of the transcript, and one on © 
the 2d day of June, 1866. See ev. of transcript. 

5. No motion, in writing, to dismiss the appeal has ever been made in 
the cause by the appellee, and the only reference to the matter of dismis- 
sal is made in the brief of the appellee, filed as the case was about to 
be heard. 

Upon these facts, as shown by the record, the appellant respectfully 
suggests that the judgment dismissing the appeal was erroneous, be- 
cause: 

1. The case had been twice set down for trial. There was no motion 
whatever made to dismiss the appeal on any ground. Such a motion 
could only be made in the Supreme Court by the appellee within the three 
days after the time allowed him for appearance by the citation of appeal, 
and the Court could not base a judgment upon a snggestion contained in 
a brief. Murray vs. Bacon, 7 N. S. 271. O’Donald vs. Lobdell, 2 L. 300. 

2. The service of the citation was sufficient, because it was accompanied 
by a copy of the petition of appeal, in which the plaintiff and appellee 
is described in his representative capacity, and there is a prayer for his 
being cited in that representative capacity. Certum est quod certum reddi 

olest. 

7 3. The acts of the appellee in appearing in Court to perfect the transcript 
of appeal, and to prepare it for a hearing, by signing various agreements 
in the cause in his reprerentative capacity through his counsel, and going 
to trial on its merits, without making any motion to dismiss, would have 
been a waiver of citation, if the service be ‘de had been defective. 
Debreys vs. Johnson, 4 N. 8. 286. Rowlett vs. Shepherd, 4 L. 91. Live 
ingston vs. Dick, 1 A. 323. 

4, The appellee has not the right, in any case, to a dismissal of an ap* 
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**on account of any defect, error or irregularity in the petition or 
order of appeal, or in the certificate of the clerk or judge, or in the cita- 
tion of appeal, orservice thereof,” etc., ‘‘whenever it shall not appear that 
such defect, error, or irregularity is imputed to the appellant,” etc. See 
Acts of 1839, p. 170, sec. 19. 

Here, if the citation, or service of it, be defective, the error or defect 
is attributable to the clerk, and not to the appellant; and if the appellee 
had a right to avail himself of the error, or defect on the hearing of the 
cause, then the Court is by law expressly prohibited from dismissing the 
appeal, and it is made its duty to ‘‘ grant a reasonable time to correct 
such errors or irregularities (in case they are not waived by the appel- 
lee,”) ete. See Acts of 1839, p. 170, sec. 19; Ratliff vs. His Creditors, 14 
L. 292-3; Comstock vs. Pari & Smith, 17 L. 516; Lee vs. Kemper, 3 R. 1; 
William Barry Grove vs. William Harvey, 3 R. 271; Lambeth et al. vs. 
Vawter et al. 6 R. 130-1; Broussard vs. Broussard et al. 2 A. 769; Anderson 
vs. Irwin et al. 6 A. 793; Cullibes vs. Joublanc, 12 A. 237; Barton vs. 
Kavanaugh, 12 A. 332; Surgi vs. New Orleans, 13 A. 32; Lewis vs. Hen- 
— A. 259; Jones vs. Capperton, 14 A. 698; Ludeling vs. Frellsen, 4 
A. 534. 


On REHEARING. 

Hyman, C. J. Plaintiff sued the bank in his capacity as syndic of tho 
creditors of Henriette Braud, and J. A. Braud, and also as syndic of the 
creditors of the succession of Amandeo Landry, and obtained judgment 
in that capacity against the bank. 

The bank filed a petition for appeal, and the Judge granted the appeal 
in chambers, and not in open court. 

When an appeal is so ordered, it is necessary that citation of appeal 
be made on the appellee (C. P. 581 and 582) and the plaintiff suggests the 
dismissal of the appeal, because no legal citation of the appeal has been 
made on him as appellee. 

Citation of appeal was addressed to him, and served on him as an 
individual, and not in his representative capacity. 

Camutz was only a party to the suit in a representative capacity, and in 
that capacity should the citation have been directed to him. The appel- 
lant has not asked for time to correct the irregularity in the citation. 

Let the appeal be dismissed, at appellant's cost. 





No. 1054.—Hvuen O’Donnetiz v. J. W. Burnsripce & Co. 


Where a party gains possession of property in dispute, by the unlawful use of force, such possession 
will not avail him. 

A party claiming the right to control property by virtue of possession, must show that he acquired 
possession in a lawful manner, or by delivery from the party having the rightful custody of it. 

A contract, the consideration of which was Confederate t y notes, t be judicially enforced 
in the Courts of this State. 

An exception will be sustained, and the suit dismissed, where the evidence shows that the considera- 
tion of the contract sued upon was Confederate treasury notes. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Bradford, Lea & Finney, for plaintiff and appellee. H. C. Miller 
and Stuart & Walker, for defendants and appellants. 
Hyman, C.J. In the years 1862 and 1863, Silas Tolbert sold for Con- 
federate States obligations 490 bales of cotton to Hugh O’Donnell. By 
the contract of sale O’Donnell risked the loss of the cotton. 
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Tolbert delivered to O’Donnell 350 bales of cotton, and kept there. 
mainder in his possession. 

The treasury agent of the United States, hearing that O’Donnell had 
cotton on Tolbert’s plantation, in the parish of Rapides, seized the cotton 
thereon, with the intention of having it confiscated as the property of 
O’Donnell, took by the aid of military force from Tolbert 74 bales thereof, 
and shipped the same to New Orleans, consigned to J. W. Burbridge 
& Co. 

After this cotton thus seized and shipped was brought to New Orleans, 
both Tolbert and O’Donnell attempted to get control of it. 

On the 24th of March, 1866, J. W. Burbridge & Co. were, by order of 
the treasury agent at New Orleans, required to release it to O'Donnell, on 
his paying the cost of insurance, $808, and other charges, and on the 
26th of the same month the order was revoked. 

On the 20th of April, 1866, an order was issued by the treasury agent, 
requiring J. W. Burbridge & Co. to deliver the cotton to Tolbert. 

They refused to obey this order, and Tolbert was put in possession of 
it by military force, under order of Maj. Gen. Canby. 

Tolbert, after getting possession, permitted it to remain at the cotton 
press, where it had been deposited by J. W. Burbridge & Co., under order 
of the agents of government, and while it was thus in the press, O’Don- 
nell brought against J. W. Burbridge & Co. this suit, to get possession 
of it, and caused it to be sequestered, as if in their possession. 

J. W. Burbridge & Co. filed their answer, and alleged therein that the 
cotton was claimed by Tolbert, and prayed that he be made a party defen- 
dant in the suit. 

Tolbert, in answer, asked that it be restored to him, etc, 

Tolbert, after filing answer, had a rule served on O'Donnell, to show 
why he should not be authorized by the Court to bond the cotton, and 
thereafter filed a peremptory exception to the right of O’Donnell to bring 
this suit, as it was an attempt to enforce a contract, the consideration of 
which was Confederate money. The rule and exception were tried to- 
gether, and the District Court ordered the rule to be discharged, and the 
exception to be dismissed. Therefrom Tolbert has taken this appeal. 

The cotton in dispute was not delivered by Tolbert to O’Donnell. 
There is no proof that O’Donnel ever had possession of it. It is not 
even proved that he complied with the condition required in the order, 
stated above, on which he was to have control of it, and even if he had 
gotten in possession of it by unlawful use of force, such possession could 
not have availed him. 

He should have gotten possession by lawful means, or by delivery from 
Tolbert. ; 

The facts clearly show that the contracts between Tolbert and O’Don- 
nell, for the sale of cotton to the extent of the cotton in controversy, were 
unexecuted by Tolbert. 

This Court has frequently decided that such contracts could not be 
enforced by the Courts of this State, and this suit of plaintiff is an at- 
tempt by indirection to enforce in part such contracts. 

There is a receipt of Tolbert’s introduced in evidence for purpose of 
proving that he delivered to Blake for O’Donnell a part of this cotton, 
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The receipt does not prove the fact for which it was adduced in evi- 
dence, and did it unequivocally declare such fact it could have little or 
no weight, as it would contradict the well-established facts, that Tolbert 
did not deliver the cotton in controversy to any one, but that it was taken 
from him by force. 

The exception should have been sustained, and the suit and all the pro- 
ceedings therein should have been dismissed. 

Let the judgment of the District Court be annulled and reversed; let 
the sequestration be dissolved, and let the suit be dismissed at plaintiff's 
cost. 





No. 1088.—P. J. Cocknurn v. Mrs. C. E. Wrrsox. 


Confederate treasury notes having been issued in violation of law, cannot be considered as forming 
a part of the estate of a deceased party, nor can the surviving partner in community be held 
accountable for these notes, although it is shown that she has used them. 

The widow of a deceased husband may renounce the community at anytime before the Court having 
unlimited jurisdiction over the subject-matter, has pronounced a final judgment against her asa 
partner in community. C C. 2386. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
J. H. Van Dolson and F. A. Bartlett, for plaintiff and appellant. 
Miles Taylor and Thomas Taylor, for defendant and appellee. 

Hyman, C.J. Plaintiff being owner of a debt contracted by William 
C. Wilson, now deceased, during his marriage with defendant, brought 
this suit, and proved judgment against her for the debt, because, as he 
alleges, she intermeddled with the property that was acquired by the 
community of acquets and gains, which existed between her and W. C. 
Wilson during their marriage, since its dissolution by his death, selling 
and disposing of the property for her own use, and because the debt 
owing to him was a community debt, defendant after the suit was insti- 
tuted renounced the community in proper form, and in her answer she 
denied that she had intermeddled with the property acquired during the 
community, or that she had disposed of any of its effects, and averred 
that she had renounced the community. 

If defendant has concealed or made way with any of the property ac- 
quired by the community since the dissolution of the marriage, her 
renunciation will not avail her, and she is liable fora half of the debt 
owned by plaintiff. See C. C. 2378, 2387. 

The only evidence introduced by plaintiff to show that the defendant 
had intermeddled with the effects acquired by the community since the 
dissolution of the marriage, is her declaration that she used some Con. 
federate money since the death of her husband to support herself and 
family. 

Confederate money was the written obligations of rebels, issued by them 
to enable them to carry on a war against their government. 

These obligations were not property, and this Court cannot regard them 
as effects of the community, as no right or title could be acquired in 
them which law would recognize. 

It is contended by plaintiff, that as defendant did not cause an inyentory 
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to be made of the property of the community after the dissolution of the 
marriage within a certain time, she lost the right of renouncing. We do 
not so read the law; she could renounce the community at any time before 
a court of unlimited jurisdiction had passed judgment against her ag g 
partner in community. C. C. 2383, 2386. 

There was judgment in the lower Court in favor of defendant, rejecting 
plaintiff’s demand. 

Let the judgmert be aflirmed, and let the plaintiff, who is appellant, 
pay the costs of appeal. 

Rehearing refused. 





No. 1089.—P. J. Cocxsurn, Curator, v. Mrs. C. E. Wizson. 


Property purchased during the marriage, whether in the name of one or the other of the spouses 
becomes community property, unless there be a stipulation in the marriage contract to the con- 
trary. C. C. 2369, 2371. 


The wife has the right to purchase property in her own name for her separate advantage, and pay 
for it out of her paraphernai funds. ©. C. 2361. 


Property purchased during the marriage with the paraphernal funds of the wife, belongs to her alone, 
and she has the right to administer it personally, without the assistance of her husband. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Van Dalson & Bartlett, for plaintiff and appellant. Miles Taylor, for 
defendant and appellee. 

Brief for defendant and appellee. * * * 1. ‘* All the property which 
is not declared to be brought in marriage by the wife, or to be given to 
her in consideration of the marriage, etc., is paraphernal.” C. C. 2360. 
And the wife has the right ‘‘ personally, without the assistance of her 
husband to administer it.” C. C. 2361. Flower vs. Conner, 8 N. 8S. 556. 
Robin et als. vs. Castille, 7 L. 296. 

2. Property bought with the funds of the wife is her separate or para- 


phernal property. Dominigues vs. Lee et als. 17 L. 295, 299. 1 L. 520. 
Ellis vs. Rush, 5 A. 110. 

3. Parol evidence is admissible to prove that property purchased by a 
married woman was paid for out of her paraphernal funds, though not 
so stated in the act of sale. Such evidence is not repugnant to the deed. 
Terrell vs. Cutrer, 1 R. 367, 368. Stroud vs. Humble, 2 A. 930. 


Hyman, C. J. This suit was brought by plaintiff in his capacity of 
curator of the succession of William C. Wilson, deceased, to recover 
from defendant a certain house and lot in New Orleans, and also certain 
movable property alleged by him to belong to the succession of the de- 
ceased Wilson. 

Defendant, in answer, claimed to be the owner of the house and lot, 
because she purchased and paid for the same with her paraphernal funds, 
received from her father’s succession. She also claimed that she was the 
owner of the personal property. 

It is proved that at the time defendant bought the house and lot, she 
was married with William C. Wilson, that she wished to buy the house 
and lot, and pay for the same with her paraphernal funds, and did with 
the consen. . her husband, buy the property for part of the price in 
cash, and part on credit. 
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Itis further proved that the property was paid for out of the funds 
which she received by inheritance from her father’s succession. It is not 
proved that William C. Wilson, her husband, took or had any control 
over the funds thus received from her father’s estate, except that with a 
part of the funds he made the cash payment on the property, acting in 
the name and for defendant. 

It is contended by plaintiff that the house and lot is owned in common 
between the succession of W. C. Wilson, and defendant as being a part 
of the community of acquets and gains acquired during the marriage of 
W. C. Wilson with her. 

The general rule is, that property purchased during marriage, whether 
in the name of one or both of the spouses becomes community property, 
if there be no stipulation in a marriage contract to the contrary. Seo 
C. C. Arts. 2369, 2371. 

The wife has the right to purchase property in her own name for her 
separate advantage, and to pay for it out of her paraphernal funds, other- 
wise she would not have the right to administer for her own interest her 
paraphernal property which the law clearly accords to her. See ©. C. 
2361. 

The property thus acquired by the wife during marriage, forms an excep- 
tion to the general rule, and belongs to her alone. 17 La. Rep. 299. 5A. 
Rep. 116. Were it otherwise, and did the property thus acquired become 
community property, the wife by the very act of management of her par- 
aphernal means, would make the husband part owner of the property she 
acquired by these means, lose her control and management of the same, 
cause the husband to be part owner thereof, subject to be sold and dis- 
posed of at his option during the marriage and without her consent; and 
should the husband not dispose of the same before the dissolution of the 
marriage, neither she nor her heirs could ever have any right or interest 
therein, but the property would be the husband’s or his heirs, unless the 
community should be accepted by her or them. We cannot conclude that 
the law-maker ever intended such irrational results. 

The personal property sued for, is proved not to have been owned either 
by W. C. Wilson or his estate. 

The District Judge gave judgment in favor of defendant, rejecting 
plaintiff’s claims, from which he has appealed. 

Let the judgment be affirmed, and let plaintiff pay cost of suit, 
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No. 1087.—Mrs. M. Cotzixs anp Hussanp v. J. A. SHAFFER AND JAMES 
O’Dowp. 

Where a sale has been made of real estate in due form, and the price stipulated is shown to have been 

paid, the property passes to the purchaser, and cannot be seized and sold by the judgment credi- 


tor of the vendor, nor can the sale be declared null under an allegation that the sale is simulated; 
the remedy in such cases is by direct action for fraud. 


PPEAL from the District Court, Parish of Jefferson, Cazabat, J. 
A. P. Field and John Henderson, Jr., for plaintiff. TJ. H. Howard, 
for defendants. 
6 
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Howett, J. In December, 1863, James O’Dowd instituted suit against 
Cornelius Boyle, and on the 4th February, 1864, obtained judgment against 
him, which, on appeal, was reversed, and the cause remanded for further 
proceedings, See 18 A. 303. While the case was pending in this Court 
on a devolutive appeal, O’Dowd issued execution, seized and advertiseda 
certain lot and improvements thereon in the city of Jefferson, as the pro- 
perty of Boyle, his judgment debtor, and at the sale became the purchaser 
thereof. 

Mrs. Collins brought this suit, opposing said seizure and sale, praying 
to be declared the owner of said property, by virtue of a purchase by 
notarial act on 9th January, 1864, before her marriage and prior to the 
date of O’Dowd’s judgment against Boyle, her vendor, and for damages 
against these defendants. The defence is, that the alleged sale from 
Boyle to plaintiff was collusive, fraudulent and simulative, the vendor 
remaining in possession, and was made to defeat the claim of O’Dowd, 
Judgment was rendered declaring the sale simulative, and plaintiff ap. 
pealed. 

The act of sale from Boyle to plaintiff, in evidence, is in due form, and 
properly registered. The parish recorder, before whom it was passed, 
testifies that the purchaser actually paid to the vendor the stipulated price 
in cash, and counted by him, except the sum of ten dollars, for which 
the vendor agreed to wait; that the property was worth about the price 
stipulated, and that he had no evidence that the sale was a sham. It is 
proven that the plaintiff had money of her own sufficient to make the 
purchase. It is also shown that the vendor remained in possession after 
his sale, that he bid on it at the two sheriff's sales, and that he was forci- 
bly ejected after the purchase by O’Dowd. 


From this state of facts, it is evident that the judgment declaring the ° 


sale to plaintiff to be simulated, was erroneous. A price was paid, and 
although it may be fraudulent there was a real sale, which must be set 
aside before the property could be subjected to the debts of the vendor. 
18 A. 732. This principle is the more applicable, as the creditor in this 
case is without a judgment against his alleged debtor, whose property he 
has caused to be seized. 

It is therefore ordered that the judgment appealed from be reversed, 
and it is now ordered, adjudged and decreed that the plaintiff, Mrs. Mar- 
garet Collins, be declared to be the owner of the property described in 
her petition, without prejudice to the right of defendant, O’Dowd, to 


attack her act of purchase, Costs in both courts to be paid by defen- 
dants. 
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No. 1103.—Dantet Buvum v. Browetn & ReppINeTON. 


Where the holder of a bill of exchange or draft presents it to the drawer, who refuses to pay it, he 
must give the drawer notice of the dishonor before he can bind him, unless he shows that the 
drawer had no funds or assets in the hands of the drawee at the time; and that he had no reason 
to expect that the draft would be honored or paid at the time it was drawn. 

Where the holder of a draft seeks to recover on a subsequent promise, he must show that the promise 
was made by the party sought to be made liable, with a full knowledge of his discharge. A promise 
to pay after discharge must be absolute and unconditional. 

The plea of payment relates to transactions between plaintiff and defendant, and exclusively to sums 

paid by the latter to the former in discharge or in part payment of the plaintiff's demand. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
J. B. Cotton, for plaintiff and appellee. EZ. Fillew, for H. Bidwell, 
defendant and appellant. 


Brief for H. Bidwell, defendant and appellant. * * ‘ Abillof exchange 
is presumed to be drawn on funds, with the understanding between 
drawer and drawee, that it isan appropriation of the funds of the former 
in the hands of the latter, and acceptance is an admission that it was so 
drawn, and of such a relation between the parties.” Parson’s Notes and 
Bills, vol. 1, p. 323. 

It seems to have been held that the mere fact of acceptance is sufficient 
proof of a right to draw, or a right to expect that the bill would be hon- 
ored, although the drawer may have no funds. Parson's Notes and Bills, 
vol. 1, p. 544. 

And he is then entitled to notice of dishonor. Id., note same page. 

Any funds, although to a very small amount, entitles him to notice. Id. 
page 546. 

Protest is necessary by the universal law merchant, in the case of 
Foreign Bills. Parsons, vol. 1, p. 642. 

Protest has become, by the custom of merchants, a part of the consti- 
tution of a foreign bill. Parson’s id., note d. 

The draft drawn at Matamoras, Mexico, on Brownsville, Texas, is 
clearly a foreign bill. It was payable at sight. 

The right to demand acceptance is merged or confounded, as Pardessus 
says, with the right to demand payment. Kent’s Commentaries, vol. 3, 

e 105. 

It must be presented in reasonable time, or the holder will have to bear 
the loss proceeding from his default. Kent, vol. 3, p. 106. 

When a bill or note is not presented for payment, or not presented at 
the time, or to the person, or in the place, or in the way required by law, 
all parties but the acceptor or maker, are discharged. Parson’s Mercan- 
tile Law, p. 110. 

The bill should have been protested for non-payment, and notice of 
protest sent to the drawer within reasonable time. If the parties live in 
the same town notice must be given, so that the party to whom it is sent 
may receive the notice in the course of the day next after that in which 
the party sending has knowledge of the fact. If the parties live in dif- 
ferent places, the notice must be sent as soon as by the first practicable 
mail of the next day. (Authorities there cited.) Id. p. 115. 

There is no presumption of notice, and the plaintiff must prove that 
it was given, and was sufficient; thus proving that it was given in two or 
ow days is insufficient, if two would have been right, but three not. 

d., p. 116. 

Natice should be given only by a party to the instrument, who is liable 
upon it, not by a stranger. 

And it has been held that notice could not be given by a first endorser, 
who, not having been notified, was not himself liable, Id., p. 116. 

In general, all parties to a negotiable paper, who are entitled to notice, 
are discharged by want of notice. The law presumes them to be injured, 
and does not put them to the proof. Id. 118; 
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In Bridges v. Berry, 3 Taunt. 130: ‘In this case the defendant bei 
unable to pay a bill when due, which he had accepted, obtained time a 
endorsed to the plaintiff, as a security, a bill drawn by himself to his own 
order, which, when due, was dishonored by the drawee, but the holder 
omitted to give the defendant notice: Held—That by this omission the 
defendant was not only discharged as endorser of the one bill, but also 
as acceptor of the other.” Quoted in Parson’s Mercantile Law, p. 118, 

* * * The District Judge says: ‘‘ Again, Bidwell promised to pay 
the draft sometime after its maturity, and supposing he had been dis- 
charged for want of notice, a new obligation was created, and he was 
again made liable.” , vy 

We are again compelled to join issue with the District Judge, and to 
deny the fact as found by him. 

Bidwell did not promise to pay the draft. Nor was this imaginary pro- 
mise made ‘‘sometime after the maturity of the draft.” The expression 
«‘ sometime,” does not extend to a period of three years. 

And as for his conclusion, that Bidwell contracted a new obligation by 
his alleged promise, it rests upon no foundation, because there is no proof 
that it ever was made to the plaintiff, and if such a promise had been 
stated to a third person, it could not create any new obligation towards 
the plaintiff, for whom it is not shown to have been intended, nor had it 
been accepted by him, if it were intended for him. 

The testimony bearing upon this point is very short, and it is indeed 
painful that it could have been so badly misstated, and the conclusions 
drawn so illogically. 

Here is the whole testimony. The plaintiff's only witness, S. Sterne, 
says: ‘‘ Witness never saw Bidwell after he got the note (July, 1863, 
Record, p. 22) until he saw him in this city, about last spring (1866) and 
before this suit was brought. Bidwell and Reddington came to see him, 
and Bidwell offered to pay $400 cash, and give Reddington’s note without 
his individual security, which proposition witness made known to the 
owner of the draft, who refused it.” See Record, p. 23. 

Let us examine this testimony with some attention: 

1. The witness did not state that he was the agent of the plaintiff; that 
he was authorized by him to accept a compromise, or that he intended to 
inform the plaintiff of the conversation which he would have with Bid- 
well, in fact that he had any authority to bind the plaintiff. This wit- 
ness tells the Court, that in 1863, ‘‘the draft was given to him by Mr. 
Frank, the original payee, to collect from Reddington,” and that was 
the limit of his mandate. It is shown by the pleadings, and by the en- 
dorsement of S. Frank, that the draft had passed from the hands of 
Frank into those of the plaintiff, Blum; but it is proved nowhere, that 
the witness was the agent of Blum, or had any authority to collect the 
draft from Bidwell. It is clear that Bidwell could not enter into a new 
obligation, because he was not in the presence of any person with whom 
he could enter into a new obligation; there must be in every contract an 
obligor and obligee, here we had no obligee. 

But let us look a little more into these few lines of testimony: ‘‘ The 
witness stated that he made known the proposition of Bidwell to the 
plaintiff, who refused it.” 

But he does not state that he was authorized by Bidwell to do so, or 
that Bidwell had intended that he should make it known to the plaintiff; 
he stated that Bidwell came to see him, but he did not state that Bidwell 
came to see him for the purpose of making this proposition, and the 
Court cannot suppose that he paid his visit to the witness for that pur- 
pose, because there is no proof that he had made an antecedent call on 
Bidwell to collect the draft. Weare then left to conjecture the visit of 
Bidwell had another object, that the witness and Bidwell came to talk 
about this draft par hazard ina loose conversation, just as they would 
have talked of any other subject, without any intention of entering into 
any contract. 

The witness stated, ‘‘that Bidwell offered to pay $400 cash, and give 
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Reddington’s note without his individual security.” But, again, we are 
jn the dark; the witness does not state for what purpose Bidwell would 
make this proposition; he does nowhere state that it was to pay the draft. 
That could not be, because the fact that Bidwell insisting that the holder 
should take Reddington’s note without his individual security, is a clear 
proof that Bidwell insisted that it was Reddington’s debt and not his, and 
that if he made the offer of $400, it was not to enter into a new obliga- 
tion, but to buy his peace, which is a very lawful intention. Aclore non 
probanie reus absolviiur. 

* * To entitle the holder to recover against an endorser or drawer, 
upon a promise to pay, after the latter has been discharged by the laches 
of the former, plaintiff must show that the promise was made by the 
defendant with a full knowledge of his discharge. 8 M. R. 148. 12 L. 
R. 465. 1R.R. 572. 2 R R.158. 7K. R. 418. 10R. RK. 40-61. 12K. 
R. 251. 2A. R. 824. ' 

The promise with full knowledge must be absolute, creating in law a 
new obligation. Lambeth vs. Petrovich, 16 L. R. 315. 

An endorser who pays in ignorance of his discharge, by a release to the 
maker or insufficiency of the demand and protest, may recover back the 
money so paid. 17L. R. 386. 7R. R. 334. 5A.R.12. 

It is useless to tire Your Honors with further citations, no rule of law 

is better and more universally settled. 
The testimony of asingle witness is insufficient to prove a promise 
to pay a bill exceeding five hundred dollars, without the proof of corrob- 
orating circumstances appearing aliunde. OC. C. Art. 2357. 2 R.R. 304. 
7K. R. 451. 7A. 54. 144A. R. 705. 

The Court will search in vain, in the record, for any corroborating cir- 
cumstances of the testimony of the plaintiff’s witness, and in examining 
the case with attention Your Honors will find that all the circumstances 
of the case tend to show that his testimony is unreliable. 





Lapavuve, J. The appellant is sued upon a bill drawn by him, dated 
4th of July, 1863, on Thomas Reddington, of Brownsville, Texas, for 
$1,000, and payable on demand. 

The plaintiff alleges that he resides in New Orleans; that said draft was 
presented to said Thomas Reddington, time and again, in Brownsville, 
shortly after it was drawn, and he verbally accepted the same, and has 
repeatedly since said date, and at other times and places, promised to pay 
said draft as an accommodation acceptor; that he did not cause the said 
draft to be protested for non-payment, because the drawer had no funds 
in the hands of the acceptor at the time of drawing the bill, nor at any 
time subsequently. He prays judgment for $2,000, with interest, from 
4th July, 1863. A final judgment by default was rendered against Thomas 
Reddington, the drawee and acceptor, for $1,000 in gold, or its equivalent 
in currency, with interest. This judgment was not appealed from. 

H. Bidwell, the drawer, answers by a general denial, and specially that 
he was not notified of the protest and dishonor of the draft, and that in 
the opinion of defendant the draft had been paid long ago, and the pre- 
sent holder has no right to, interest or claim in the same; that in point of 
fact, there is no longer any property or right in the draft sued on, and 
this fact is well known to S. Frank, the original holder of the draft, and 
that this suit to recover on this bill is fraudulent, and without any foun- 
dation. After the filing of this answer, plaintiff filed a supplemental 
petition, alleging that about the 1st May, 1866, in the store of D. Bloom, 
Stern & Co., No. 63 Customhouse street, and before and since, said H. 
Bidwell, the drawer, acknowledged his liability, and as drawer promised 
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to pay the draft; admitted that it had not been paid by him or the accep. 
tor, and that he had no funds in the hands of Reddington, and moreover, 
he admitted that the draft was given for goodsat gold price. The answer 
to this reiterates the defence set up in the original answer. 

The Court, after hearing the evidence, gave judgment against H. Bid- 
well, and he appealed. 

The plaintiff, having failed to protest the draft, and give notice to the 
drawer to recover, must show that the drawer had no funds or effects in 
the hands of the drawee, nor had any reason to expect that the draft 
would be honored. Williams vs. Brashear, 19 L. 370. 

And to recover upon the alleged subsequent promise to pay, plaintiff 
must show that the promise was made by defendant, with a full knowl- 
edge of his discharge. 1R. 572. 2R. 158. 78. 418. 10R. 40-61. 19 
R. 231. 2 A. 824. 

It appears by the testimony, that when the draft was presented to Red- 
dington, the drawee, he answered: ‘‘ that he would pay it, if he had the 
money.” That does not mean that he had no funds or effects of the drawer 
in his hands; if anything, it admits impliedly his liability to pay, and 
does not negative the presumption that he had funds of the drawer; and 
this is corroborated by the testimony of Currier, who says ‘‘ that Bidwell 
and Reddington were doing business in Brownsville, and that Reddington 
was owing Bidwell and witness $2,000.” Another witness, Tabor, testified 
that Bidwell and Reddington were doing business in Brownsville in 1863, 
We are of opinion that the plaintiff should show a notice to the drawer 
of non-payment. 

The subsequent offer of Bidwell to pay $400 cash, and give the note of 
Neddington for the balance, which offer was refused, does not bind Bid-. 
well; it isin the nature of a compromise and conditional; a promise to 
pay must be absolute; besides, it is not shown that this offer was made 
with a full knowledge of his discharge. 

But the plaintiff contends that the defendant pleaded payment, and 
admitted the debt by that plea. The expression is thus: That in his 
opinion the draft has been paid long ago. This means that it has been paid 
by some one that was liable; he does not say that he has paid it himself; 
he alleges a fact not apparently within his knowledge. The plea of pay- 
ment relates particularly to transactions between plaintiff and defendant, 
and exclusively to sums paid by the latter in discharge, or in part pay- 
ment of the plaintiffs demand. 17 L. 259. 1 A. 254. 

Upon the whole, we are of opinion that the plaintiff has failed to make 
out his case against Bidwell. 

It is therefore ordered and decreed that the judgment appealed from 
be annulled and reversed; it is further ordered and decreed, that there be 
a judgment in favor of defendant, Bidwell, and that plaintiff pay the 
costs of this appeal and those below, so far as this defendant and appel- 
lant is concerned. 


Rehearing refused. 
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No. 1112.—Mrs. Janz B. Tompxmss v. Jonn THORNHILL. 


Where one of the parties to a contract seeks to avoid its effect on the ground that the consideration 
was illegal and immoral, he mustin order to relieve himself adduce evidence so complete that 
nothing is left to surmise or conjecture. The doctrine in the caseof Weaver vs. Anfoux (ante 
page 1) reaffirmed. 

Defendant executed six promissory notes in favor of himself, and by him endorsed in blank, secured 
by mortgage for the sum of $30,000, which he gave to Abat, Generes & Co., and received from them 
their check on the Citizens’ Bank for $28,00C, payable to and endorsed by Thornhill & Co., which 
was deposited in some other bank, and collected in the next morning's exchanges between lninks. 
Nothing was said at the time of the agreement about the currency to be received. The proof fur- 
ther shows that at the date of the check, Generes & Co. had not in the Citizens’ Bank, subject to 
their checks, anything but Confederate currency; that general checks were paid in such curreny, 
and that plaintiff acquired the notesin suit sometime before their maturity for a valuable con- 
sideration: IZcld—That this state of facts does not establish, with that legal certainty required in 
such cases, the a!legation that the loan was made to defendant in Confederate notes. 


PPEAL from the Fourth District Court of New Orleans, 7héard, J. 
Buchanan & Gilmore, for plaintiff and appellee. Harrison & Hunton, 
for defendant and appellant. 

Howett, J. Defendant, sued by executory process, enjoined the sale 
of his property mortgaged to secure six notes, payable to his own order, 
and by him endorsed (of which three are held by plaintiff) and not paid 
at maturity. 

The only ground for the injunction, urged in this Court, is, that the 
consideration of said notes was unlawful, being a loan in Confederate notes. 

The proof is, that on the 1st day of April, 1862, the defendant made an 
agreement with Abat, Generes & Co. for a loan of $30,000, for which he 
gave them the said six notes, secured by mortgage, and received from 
them their check on the Citizens’ Bank for $28,620, payable to the order 
of, and endorsed by Thornhill & Co., which was deposited (it does not 
appear by whom) in some other bank, and collected in the next morning’s 
exchanges between banks; it was not paid over the counter. Nothing was 
said at the time of the agreement about the currency to be received. It 
is also shown that at the date of the check, Abat, Generes & Co. had not, 
in the Citizens’ Bank subject to their checks, anything but Confederate 
currency; that general checks were paid in such currency, and that plain- 
tiff acquired the notes in suit on 11th August, 1862, (some months prior 
to their maturity) for a valuable consideration. 

This does not establish, with certainty, the allegation that the loan was 
made to defendant in Confederate notes. As held in the case of Weaver 
v. Anfoux, recently decided, it was incumbent on him to adduce evidence 
so complete as to leave nothing to surmise or conjecture, to relieve him- 
self from a contract, in the alleged immorality and illegality of which he 
is a participant. This he has failed to do. He manifestly did not receive 
Confederate notes from the lenders. What he did receive was a check, 
which, by the evidence, was simply exchanged, and not paid in any cur- 
rency; but it does not appear that the parties, by their transaction, gave 
circulation and credit to a ‘‘treasonable issue;” for nothing was said 
between them at the time as to the currency in which the loan was made 
or to be made, and no such currency passed between them. The draw- 
ing, delivery, and subsequent exchange of a check on a bank, as in this 
case, do not constitute the offence or injury to the public, for which 
courts of justice would refuse to give effect to an agreement between the 
parties. It is not to be presumed that the payeo agreed to violate the law 
or good morals, Judgment affirmed, 
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No. 1517.—Tue Strate or Lovrstana v. Jonn M. Cason. 


The jurisdiction of the Supreme Court in criminal cases is not confined to the examination of ques. 
tions arising before, or after verdict; nor is the right of appeal limited to either party. 

A party tried and convicted on a defective indictment, has not been put in jeopardy; for the judg 
ment must be arrested on motion, and the accused may be proceeded against on a new indictment, 

The indictment charged the defendant with larceny of * goods and lawful money of the Onited 
States, (commonly called greenbacks) of the value of twenty-four dollars and twenty-tive cents:” 
Ileld—That the indictment is defective, and judgment must be arrested. No such effects or notes 
as “ greenbacks” are known in law. 


PPEAL from the District Court, Parish of Ouachita, Crawford, J. 
R. W. Jemison, District Attorney, for State. BR. J. Caldwell and 
J. & R. Ray, for defendant. and appellee. 

LasavuveE, J. The accused was found guilty of larceny, and his counsel} 
filed a motion in arrest of judgment, which was sustained by the Court, 
The State appealed. 

The defendant moves to dismiss the appeal, for the ‘following reasons; 

**1. The right of the State to appeal is limited to the class of cases 
found in the precedents, to wit: those where the indictment has been 
quashed before a trial, or held bad upon a demurrer, and cannot be ex-’ 
tended to cases in which trial has been had and verdict rendered. 

‘2. The District Attorney filed an information against defendant on the 
10th April, 1867, directly after the Court had arrested the judgment in 
this cause, thereby waiving any right of appeal the State might have had; 
and afterwards, to wit: on the 16th of April, 1867, applied and obtained 
an order of appeal, without dismissing said information against defendant, 
whilst, at the same time he attempts to procure this appeal, contrary to 
law” 

It must be admitted that in a case like this, punishable with hard labor, . 
an appeal lies to this Court upon questions of law alone. Con. 1864, 
270. Rev. Stat. p. 198, 228. 

The Constitution, in giving appellate jurisdiction to this tribunal upon 
questions of law in certain criminal cases, does not confine our power to 
the examination of questions arising before or after verdict; nor does it 
limit the right of appeal to either party. We connot, therefore, draw a 
distinction, when the law makes none. Ubi lex non distinguit, nec nos 
distinguere debemus. It is granted that if the motion had been made and 
sustained before verdict, the State could have appealed; (14 A. 364) but 
it is contended that after verdict, it would put the accused in jeopardy of 
his life or limb, more than once for the same offence. Itisnotso. A 
party who has been tried and convicted on a bad indictment, has not been 
in jeopardy, for the judgment must be arrested on motion, and the accused 
may be proceeded against on a new indictment. 8 R. 583. 3.A.715. 164A. 
400. 11 A. 648. 

As to the second ground, that the appeal has been waived by filing an 
information directly after the Court had arrested the judgment, it is not 
tenable in law. The question before us is simply, whether or not the 
Court erred in sustaining the motion; no subsequent matters in another 
prosecution can be considered. 3 R. 131. 

The motion to dismiss is overruled. 

The motion in arrest of judgment reads thus: 
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‘1, There is no crime punishable by the laws of this State charged in 
the indictment. The words ‘greenbacks’ alleged to be the ‘lawful 
money of the United States,’ not being an issue of said government, 
either as bills, notes, bonds or securities, which might be the subject of 
larceny under the laws of this State. 

‘2. That the indictment does not contain any averment, that accused 
stole any bond, bill, obligation, security, bank-note, treasury note, or 
gold or silver coin issued by the United States, which, as the lawful money 
of the United States, might become the subject of larceny, and the gen- 
eral averment of ‘lawful money of the United States,’ in itself does not 
contain the subject of larceny; and unless the species or one of the species 
of the thing subject of larceny be inserted and alleged, there can be no 
judgment. 

“3, There is no general averment, both as ‘ to the value,’ and the thing 
as required by the State. 

“4. That the indictment alleges that the ‘ greenbacks’ stolen were of 
the goods and chattels of T. C. Standifer & Co.; it does not allege that 
they were the property of said parties, and as such, ‘ greenbacks,’ if 
known to the law at all, are only choses in action, and are not goods and 
chattels, within the meaning of the criminal law.” 

The defendant is accused under section 26, Revised Statutes, page 138, 
reading thus: 

‘«The robbery or larceny of bank-notes, obligations or bonds, bills, ob- 
ligatory, or bills of exchange, promissory notes for the payment of 
money, or notes for the payment of any specific property, paper, bills of 
credit, certificates granted by or under the authority of this State, or of 
the United States, or any of them, shall be punished in the same manner 
as robbery or larceny of goods and chattels.” 

The indictment charges the defendant with larceny of ‘goods and 
lawful money of the United States (‘commonly called greenbacks,’) of 
the value of twenty-four dollars and twenty-five cents, ‘of the goods 
and chattels of,’ ” ete. ' 

The first question presented is, whether or not the defects alleged to 
exist in the indictment are matters of form or of substance. 

We are of opinion that they are of the latter kind, and not of the for- 
mer. The defendant is accused of a statutory offence; in such a case,the 
indictment should describe the crime in the words of the statute, or in 
words certain and equivalent, going to show on the face of the indictment 
that the offence has been committed, and is punishable under the law. If 
this has not been done, the indictment is not good, and cannot support 
conviction and sentence, for the simple reason that no crime known to the 
law has been committed. 

The defendant is accused of having stolen ‘‘ goods and lawful money of 
the United States (‘commonly called greenbacks,’) of the value of 
twenty-four dollars and twenty-five cents,” etc. 

No such effects or notes as greenbacks, are known in law; but treasury 
notes of the United States are recognized by the laws of Congress. 5 A, 
326, 10 A, 191-207. 114A. 648, 
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For the reasons above assigned, we are of opinion that the District 
Court properly sustained the motion. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, without prejudice to the State, to a further prosecution un- 
der a valid indictment orinformation. 11 A. 648. 
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Anendorser of a promissory note is not bound to go to the mortgage office to examine into the consid- 
eration of the note, although marked ne varietur. 14 A. 177. 

It is not necessary to allege that the note was protested and notice given, in order to admit the pro- 
test in evidence. The act of protest and certificate of notice are proper evidence under the 
allegation to prove demand. 

Where the evidence shows that there is no foundation for the appeal, damages will be awarded as for 
frivolous appeal. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Given Campbell, for plaintiff and appellee. W. H. Hunt and Roselius 
& Philips, for defendant and appellant. 

Lanavuve, J. This suit is on a promissory note for $3,000, made by 
one Henry Miller to the order of defendant, who endorsed it in blank. 

The defendant filed an answer pleading a general denial, and a failure 
of consideration, and alleging that the note was not negotiable, because 
of the notary’s paraph ne varielur across its face, identifying it with the 
act of lease annexed to the answer, and that this was sufficient to place 
the plaintiff on his guard, and on inquiries, etc. 

The Court gave judgment for plaintiff, and the defendant appealed. 

It is well settled that an endorsee or pledgee ofa note, is not bound to © 
go to the notary’s office to examine into the consideration of the note, 
although marked ze varietur. 12 Martin O. S. 235, Cawfield vs. Gibson. 
1 Martin N.S. 143. See also 16 L. 207. 5A. 364. 14A. 177. 

On the trial of the case below, plaintiff offered in evidence the protest 
and certificate of notice of protest; the defendant objected on the ground 
that no protest or notice of protest were alleged in the petition. The 
objections were overruled, for the reason that the allegation was imma- 
terial. 

We. are of opinion that the Court did not err. 

The petition alleges, that when said note became due, and payable 
according to its tenor and effect, payment was duly demanded of the same 
at the First National Bank of this city, but the same was not paid, and 
payment was refused, of all which facts the defendant had due and legal 
notice. 

The protest and certificate of notice of protest, were proper evidence 
under the allegations to show demand and refusal of payment, and that 
the defendant had due notice. 

The plaintiff and appellee has prayed for damages as for a frivolous 
appeal, and we are of opinion they should be allowed. 

It is therefore ordered and decreed that the judgment be affirmed, with 
one hundred and twenty-five dollars as damages, the appellant to pay 
costs, 
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No. 1097.—E. N. Freupine v. J. WestTerMEIEr. 





After suit had been filed and a judg t by default entered, the parties, plaintiff and defendant, agreed 
in writing to submit the matters in dispute to arbitrators, named in the writing; they afterwards 
met, and plaintiff and defendant submitted their respective claims, but before a decision was 

hed, the defendant declined to abide by the result, andsaid he would refer the whole matter 
to the courts. Plaintiff afterwards confirmed the default, and defendant enjoined the execution, 
and sued to annulthe judgment on the ground that from the date of submission in writing to 
arbitration, the Court was without jurisdiction in the cause: Held—That the agreement in 
writing to submit the matter in dispute to arbitration, did not ipso facto deprive the Court of 
jurisdiction over the case. 





PPEAL from the Fourth District Court of New Orleans, Théard, J. 
W. W. Handlin, for plaintiff and appellee. Earhart & Ferguson, 
for defendant and appellant. 

Howett, J. This is an action to enjoin an execution and annul a 
judgment, on the grounds that said judgment was based on fictitious 
claims, which were by agreement to be settled by arbitration, and the 
suit to be dismissed on the motion of the plaintiff therein. The defence, 
besides the general denial, is, that the attempted arbitration was broken 
off by the plaintiff in injunction, who stated that he would ‘leave the 
whole matter to the Court,” and who had ample opportunity to make his 
defence in said suit. 

It appears that Fielding instituted suit against Westermeier, in the 
Fourth District Court of New Orleans, and after default was taken, a 
written agreement was entered into by the parties, ‘that the lawsuit 
pending between them be submitted to arbitration, and that they each 
pledge themselves to be bound by the decision; that the arbitrators, who 
were named in the said agreement met, and each party made his statement 
to them, when before any decision was made, Westermeier, the defendant 
in the suit, became angry; said he would not submit to arbitration, but 
would leave it to the Court, and went off; whereupon the effort was aban- 
doned, and some twenty days thereafter, the plaintiff confirmed the 
default. 

It is contended by counsel for Westermeier, the appellant, that the 
written agreement to submit the lawsuit to arbitration, ipso facto, divested 
the Court of jurisdiction thereof. We think such an effort did not neces- 
sarily follow; and it is evident that the defendant himself did not so 
consider it, as he alleged in his petition of injunction, but failed to provo 
a verbal agreement, that the suit should be dismissed. His own conduct, 
and that of the other parties at the meeting of the arbitrators, showed 
that all considered the litigation still pending. 

Judgment affirmed, with costs, 
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No. 1050.—Wmo. Baker v. Pena. 


A party purchasing real estate with a servitude imposed and acknowledged by his vendor, takes the 
property subject to the servitude, and cannot prevent the use and benefit of the servitude by the 
party in whose favor it has been established, on the ground that he never consented to it. 


The vendee acquires no greater rights or privileges over property which he purchases than his vendor 
had. 


Where a servitude is once established on property, it takes ten consecutive years of non-use by the 
party in whose favor it is established, to entitle the party on whom it is imposed to prescribe 
against the right C. C. 3511. 

A recognition of the right of servitude by the party owing it will interrupt prescription, which only 
begins to run again from that date, and must continue for ten years from the date of the inter. 
ruption before it is prescribed. C. C. 800, 3486. 

PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 
Joseph P. Hornor, for plaintiff and appellant. EF. Bermudez, for 
defendant and appellee. 

Howe tt, J. This is a suit to compel the defendant to remove obstrue- 
tions to the use of a common alley-way; the defence to which is the 
prescription of ten years. 

Madame Gertrude Leauthier, being ‘the owner of a large portion of 
ground in the square comprised within Apollo, Erato, Bacchus and Clio 
streets, on the 15th of April, 1851, sold to Amar Freres four lots fronting 
on Erato street, designated on a plan of the whole property made by Geo, 
T. Dunbar, surveyor, on 3lst January, 1848, as lots Nos. 9, 10, 11 and 12, 
and *‘ bounded by a passage of nine feet in width, opening upon said 
Erato street, the use of which is common to them, with other lots figured 
on said plan.” Through subsequent conveyances, lot No. 9 and half of 
lot No. 10, with all the rights, ways and privileges thereto pertaining, 
became the property of plaintiff on the 6th October, 1865; each act of 
conveyance preserving the same boundaries and the use of the said alley, ° 
common to all the lots described on the said plan. 

On the 31st May, 1860, the said Madame Leauthier sold to defendant 
the balance of her said property in said square, agreeably to a plan 
drawn by P. N. Tourné, architect, on 25th February, 1860, on which said 
land is divided into eleven lots, and the said alley figures. In this act of 
sale and plan, the vendor and common author of plaintiff and defendant 
describes the property sold as bounded on one side by the said ‘alley 
nine feet wide, opening on Erato street, and common to said conveyed 
property, and another sold to Amar Brothers,” and also by another alley 
eleven feet wide, communicating with the first-named aliey and running 
in the rear of said Amar Brothers’ property. The obstruction complained 
of is.a very old building used as a kitchen, and extending across the alley 
opening into Erato street, at its junction with the one in rear of plain- 
tilf’s lots, both forming the side and rear boundaries thereof. 

It is evident that defendant did not purchase the soil of this alley-way, 
and the only question is, is plaintifi’s right to the use thereof prescribed 
by non-usage during ten years ? 

We think not. 

The right of servitude was granted in April, 1851, and was acknowl- 
edged and recognized in May, 1860, by the debtor, which interrupted 
prescription, and this suit was brought before it could again accrue. 
C. C. 3486. 
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‘There was no reservation in his favor, nor restriction of this servitude 
in defendant’s title. He acquired no greater rights than his vendor, who 
at the date of the sale to him, could not have legally restricted the enjoy- 
ment of the servitude by those in whose favor she had established it; for 
their right was not then prescribed. By accepting a title recognizing 
this servitude, it could be enforced as against him during a new term for 
prescription. 

It is contended that under Art. 800, C. C., by the mere filing of the 
plea of prescription, the burden of proving usage during the ten years 
previous, was thrown upon plaintiff. To this, it is replied that plaintiff 
has shown an effort, on his part, ‘‘during the time necessary to prevent 
the establishment of prescription,” to obtain the use of the servitude, 
and that he is resisted by defendant, who cannot, in this respect, take 
advantage of his own wrong. The case would probably be very different, 
if ten years had expired since the re-establishment of the servitude by 
defendant’s vendor. In point of fact, prescription had not been acquired 
at the date of defendant's purchase, and the reference in the act to the 
existence of the alley-way as common to the various lots bordering on it, 
is sufficientiy precise and explicit to interrupt prescription. 

We think no damages can be allowed. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of plaintiff and against defendant, 
ordering him to remove all of his obstructions to plaintiff’s free use and 
passage of the alley-way nine feet wide, running along the whole length 
of plaintiff’s property on the side next to Apollo street, and established 
as a perpetual servitude. It is further ordered, that defendant pay costs 
in both courts. 
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No. 1308.—Saran ANN Sriutey v. Jonn W. Srrtiey. 


Where a peremptory exception has been ordered by the Court to stand as an answer, with leave to 
amend, the defendant by filing an amended answer, will be considered as treating the peremptory 
exception as an answer to the merits. 

Where the supplemental and a ded answer changes the substance of the original answer, it will 
be stricken out on motion of plaintiff. C. P. 420. 

Where the answer of defendant puts the capacity of plaintiff specia!ly at issue, the plaintiff is 
bound to prove it to maintain his action. 

A natural tutor, though not required to be confirmed or appointed by the Judge, must, like al! other 
tutors, take an oath before he can actassuch. C. C. 328. 

Where it appears that the counsel! for plaintiff mistook the law, the Court will, in the exercise of a 
sound legal discretion, render judgment of nonswit. 





PPEAL from the District Court, Parish of Livingston, Ellis, J. 
D. N. Hennen, for plaintiff and appellant. Alfred Hennen and T. G. 
Davidson, for defendant and appellee. 

Iustey, J. This action was instituted against thé defendant to compel 
him to render to his daughter, the plaintiff, and to file in court an ac- . 
count of tutorship, and on his failure to do so, to pay her the sum of 
three thousand dollars, with interest, etc., that being the amount inher- 
ited by her from her mother, and in the hands of her tutor. 

An order was issued by the clerk of the District Court to the defendant, 
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requiring him to file an account of tutorship as prayed for; but no account 
was ever filed. 

A judgment by default having been entered against the defendant, hig 
counsel moved to set it aside, and that he have leave to file his peremp 
exception, which was of the following tenor: ‘‘John W. Stilley, the 
defendant in the above-entitled and numbered suit, now appears, and asks 
to be hence dismissed, with costs, because the plaintiff has stated ang 
shown no cause of action, inasmuch as the defendant is not and never 
was the tutor of Sarah Ann Stilley, in which capacity he has been sued, 
and has been required to account and answer. Excepting thus, he asks 
for judgment accordingly. 

The plaintiff subsequently took a rule upon the defendant to show 
cause why the peremptory exception, filed after a default, should not 
stand as an answer to the merits. 

The Court urdered the same to stand as an answer, with leave to the 
defendant to file an amended answer, and on the day following the defen- 
dant filed his amended answer. Besides pleading therein the general 
issue, and asking for a trial by jury, he says that he never administered 
the estate of the mother, nor was appointed tutor of the plaintiff, nor 
was there ever any estate to administer, or left by the mother of the 
plaintiff, and he prays to be dismissed, with his costs. 

This amended answer was excepted to by the plaintiff, because it 
changed the substance of the defence, as made in the peremptory excep- 
tion, filed after judgment by (Jefault,and which has been ordered to stand 
for an answer. That the said amended answer, containing a general 
denial, deprives the plaintiff of the benefit of the admissions made in 
original answer, and compels him to prove facts that have been admi 
by the pleadings. a 

The plaintiff prays that the said exception be sustained, and that 
said amended answer be disregarded on the trial of the cause. The © 
Court sustained this last exception, so far as it relates to the general issue 
contained in the amended answer, which the Court considered altered 
the substance of the defence in the original answer, but ordered that the 
exceptions be dismissed, so far as they applied to the allegations in the 
said amended answer, as alleged that the said defendant was never ap- 
pointed or administered as tutor of the plaintiff. 

The defendant took a bill of exceptions to the last decision of the 
Court. It was stated in the bill that ‘‘ at the trial of the exceptions made 
by the plaintiff to the amended answer of the defendant, the counsel for 
the defendant insisted that the said amended answer was valid, and should 
stand as consistent with the former pleadings in the case; but the Court 
ordered that a part thereof be disregarded at the trial, and made the or- 
der non of record, which is to form a part of this bill, ete. 

The cause came on for trial on the 24th October, 1861, and on that day 
the defendant filed, what he termed, peremptory exceptions. They were 
dilatory, and should have been pleaded limine litis, and were therefore not 
noticed by the Court. 

There was a judgment in favor of the plaintiff for the full amount 
claimed. ad 

A new trial was granted, and four years after the case was submitted to 
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a jury, when the plaintiff, relying on the pleadings and the admissions 
therein contained, introduced no testimony; whilst the defendant proved 
upon the trial that the plaintiff's mother died so poor as to leave no 
means to pay her funeral expenses. 

There was a verdict for the defendant, and the plaintiff, after an ineffec- 
tual attempt to obtain a new trial, appealed. 

During the progress of the trial, the plaintiff took two bills of excep- 
tion, one to the admission of the testimony of a witness produced by the 
defendant, to prove his wife’s poverty at the time of her death, on the 
ground that the said testimony went to contradict the admissions con- 
tained in the defendant’s original answer, not traversing the fact charged 
in the plaintifi’s petition, that the defendant had received property of the 
yalue of three thousand dollars from the estate of the plaintiff’s mother; 
and the other, to the charge of the Judge to the jury, that the peremptory 
exception filed on the 20th October, 1859, and ordered to stand for an 
answer, was to be considered in the nature of a demurrer, and not equiva- 
lent to an admission of the facts charged in the petition, and not specially 
denied in the said peremptory exception or original answer; but, that 
the said exception or answer had to be taken in connection with the 
amended answer containing the general denial; that the said amendment 
or general denial was admissible, and did not change the nature of the de- 
fence; and also to the refusal of the Judge to charge the jury that the 
said original answer or peremptory exception, did contain admission of 
all the facts stated in the petition not specially denied, and could not be 
withdrawn by the general issue subsequently pleaded in the amended an- 
swer, filed on the 16th May, 1860. 

The question raised by these bills of exception, and otherwise during 
the progress of the suit, all centre in the one query, whether the excep- 
tion filed on the 20th October, 1859, after the rendition of judgment by de- 
fault was, by the rules of pleading established in our courts, an answer to 
the merits, or if it was so treated by the defendant himself. If that excep- 
tion was not an answer, to what was the amended answer subsequently 
filed, a supplement? And if it was an answer, how could it be amended 
so as to change the substance of the issue joined? The defendant deemed 
itan answer, because he filed a supplemental or amended answer to it, 
without any objection to the exceptions being considered an answer, and 
afterwards insisted upon the validity of the supplemental answer, and its 
consistency with the former pleadings. Did the supplemental answer 
change the substance of the original answer? It certainly did, an 
should therefore not have been allowed. Art. 419-420, C. P. Abat v 
Bayon, 4 N. 8. 518. 

The only defence set up in the original answer was ‘‘ that the defendant 
is not and never was the tutor of Sarah Ann Stilley, in which capacity he 
has been sued, and has been required to account,” and that fact required 
proof, which, however, was supplied by legal presumption, as the petition 
charged the defendant with having, as her natural tutor, received and 
administered the plaintiff’s share in her mother’s succession, amounting 
to three thousand dollars, which was not denied. 

The only issue, therefore, raised was one of law, and the plaintiff was 
not bound to prove the allegations of her petition, which were not denied 
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by the answer. See 14 An. Aiken vs. Bedford, 4 N.S. 616; Austin. yg, ve 
Latham, 19 La. 90. 

The opinion expressed by us that the exception filed by the defendant 
in this suit on the 20th October, 1859, is an answer to the merits, every 
question raised by either party in the suit is disposed of, and the plaintiff 
by the admissions in his answer, having made out her case, the verdict 
' of the jury and the judgment of the Court thereon must be set aside and 
reversed. 

It is therefore ordered, adjudged and decreed that the verdict of the 
jury be set aside, and the judgment of the District Court thereon be 
annulled, avoided and reversed. It is further ordered, adjudged and de. 
creed that the plaintiff, Sarah Ann Stilley, wife of William Jones, haye 
judgment against and recover from the defendant, John W. Stilley, her 
father and natural tutor, the sum of three thousand dollars, with legal 
interest from legal demand, to wit: 9th July, 1859, and that he pay the 
costs in both courts. 





Petition for a Rehearing, by defendant and appellee.—The petition of J. W, 
Stilley, defendant and appellee in the above case, respectfully shows: — 

That the opinion of the Court delivered in this case is erroneous, (ag 
the defendant considers) and therefore he presents most respectfully ‘this 
petition for a rehearing. 

The plaintiff claims $3,000 as the amount of the share of the property, 
real and personal, left in the parish of Livingston by her mother, at her 
death, and which was administered by the defendant, her father, since 
1837, and for which ‘he has never rendered an account of his adminis: 
tration or the estate of her mother 

Judgment by default was take: against the defendant, which was set 
aside. ‘‘On motion of G. W. W .tterston, the default is set aside, and he 
have leave to file a peremptory exception.” 

The peremptory exception was filed, and is as follows: 

** John W. Stilley, the defendant in the above entitled suit, now appears 
and asks to be hence dismissed with costs, because the plaintiff has stated 
and shown no cause of action whatever, inasmuch as the defendant is not 
and never was the tutor of Sarah Ann Stilley, in which capacity he has 
been sued, and has been required to account or answer. Excepting thus 
he asks for judgment accordingly. G. W. Watterston, defendant's 
attorney.” 

It is unnecessary to notice any other part of the pleadings, proceedings 
or any of the bills of exceptions in this case; as the defendant will con- 
fine this application principally to a review of the opinion of the Court 
on this one point—the force and effect of this peremptory exception, filed 
by Judge Watterston for the defendant. What did he traverse by this 
exception ? 

It is clear, beyond any doubt, the defendant thinks he may safely assert 
that here was an issue of fact, formed by this exception. 

** The defendant is not, and never was the tutor of the plaintiff, 8. A. 
Stilley,” and consequently never administered her property. 

It was necessary, on the part of the plaintiff to make this allegation, 
The defendant denies it. 

Certainly, then, the plaintiff must make proof of it, for it was directly 
traversed. 

The defendant believes this issue was inadvertently overlooked by the 
Court, and has not been passed on in the opinion. 

What proof did the plaintiff give to support this averment? None. 

Will it be said that the plaintiff states in her petition that she is the 
daughter of the defendant, and he has not denied that allegation; conse- 
quently, that he was her natural tutor? 
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This is a non sequitur. Nowhere in the petition is it alleged that her 
mother was legally married to the defendant, or that she was the lawful 
jssue of the marriage. 

This was an averment indispensable, because it would still be consistent 
with truth, that the defendant was her father, if she had been a natural 
ehild; bat, to constitute the defendant a natural tutor, there must be the 
allegation of a lawful marriage. 

The petition must be taken strongest against the plaintiff, as to all alle- 
gations not contained in it. No allegation can be supplied, if wanting, 
No — could be admitted of any fact not alleged. 2 Hennen’s Digest, 
1155, No. 3. 

There was a fault in the pleadings, a defect in the averments, and the 
_ first fault in pleadings is always visited on him who committed it; a rule 
fully established in pleading according to the common law, and recognized 
as correct by our Supreme Court. 3 N. 8. 648, Abert vs. Bayon. 

It might be sufficient for defendant to urge, if this case is to be decided 
by strict and technical rules of pleading, that the first fault was committed 
by the plaintiff. 7 Co. 10. 5 Bacon’s Abridgment, 339. : 

“« Tf under the liberal mode of practice wisely established in this State, 
such strictness be not necessary still the rights of the parties under the 
evidence offered are not the least altered or impaired, and they have the 
game right to insist at the trial, that the plaintiff has failed to show a 
cause of action that they would under a more technical system by taking 
advantage of it in pleading.” Such are the words of the Court. 3N. 8. 
648, Abert vs. Bayon. Taking then all the facts alleged in the petition 
to be — they do not make the defendant to be the natural tutor of the 

laintiff. 

The evidence of the petitioner does not establish the capacity of the 
defendant where he has denied it. Averment and proof of the marriage 
of the defendant and the mother of the plaintiff, was absolutely requisite. 
But no such allegation was made, or evidence given to support it. Con- 
sequently the plea of defendant was good, and a judgment of a nonsuit 
should be entered as the counsel for plaintiff in the close of his first brief 
suggested, (page 9 of the first brief) and considered probable. 

But supposing the allegation in the petition, that the plaintiff is the 
daughter of the defendant, is sufficient to prove that he and her mother 
were married, and she is the lawful issue of such marriage, did that make 
the defendant the tutor of the plaintiff? It is denied. 

It is conceded to be the general rule, that the legitimate father is the 
only person, after the death of the mother, entitled to the tutorship of 
the issue surviving, and that he may be compelled to take upon himself 
the office. 

But he must do this in the form required by law, be recognized and 
appointed by the Court of Probates, take the oath of office, and comply 
with all legal formalities, make an inventory, cause the appointment of an 
under-tutor, ete. ‘‘The appointment of a tutor toa minor belongs to 
ow Judge of Probates of the place of domicil of the father.” C. P. 

t. 944. 

«It is the duty of the competent Judge * * to make the appoint- 
ment in the manner hereafter provided.” ©. P. Art. 948. 

‘Tf it be the father of the minor, who presents the petition claiming 
his tutorship, the Judge shall confer it on him, only requiring of him an 
oath to perform the duties well and faithfully.” C. P. Art. 949. 

Now the evidence fully establishes the fact, that no succession of the 
mother was opened in the parish of Livingston, where she died, and where 
the petitioner alleges the property, real and personal, was situated; nor 
was there made therein, any appointment of tutor to the petitioner. 

See the evidence of Terry and D. Settoon, (pages 54 and 55.) the two 
clerks of the Court for the parish of Livingston, who testified to an ex- 
amination of the records, and that no such proceedings were to be found 
among the — in the office, 
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There were no proceedings to compel the defendant to accept the office 
of natural tutor to the plaintiff. 

The official character of natural tutor, therefore, never existed, as ye. 
gards the defendant, and the averment in this peremptory exception jg 
i The jury found for the defendant, the plaintiff should be 
nonsuited. 


But it will be said that the defendant, the father of the plaintiff, jg _ 


responsible in damages to the plaintiff for his neglect of duty, for not 
taking possession of the real and personal estate of the minor child, whieh 
she avers was situated in the parish of Livingston, in neglecting to make 
an inventory thereof as required by law, and for his neglect to procure 
the appointment of an under-tutor. C. C. 266. 

‘*Tators by nature are bound to cause an inventory to be made, and an 
under-tutor to be appointed.” 

‘‘In every tutorship there shall be an under-tutor, whom it shall be the 
duty of the Judge to appoint at the time the letters of tutorship are cer. 
tified to the tutor.” -C. C. 300. 

The Civil Code provides for the security of the minor’s estate, that all 
his relations residing within the parish are bound to apply to the Judge 
for the appointment of a tutor. C. C. 290. And if they neglect this 
duty, they are responsible in damages to the minor. C. C. 292. And any. 
one may give information to the Judge, when an appointment of tutor is 
necessary. C. C. 294. So the interest of minors is amply secured. 

Now, in case of the neglect of the father to require letters of tutorship 
to be granted him, what is the action of the minor against him? Is it to 
render him an account of his administratorship, which he never under- 
took, or to make him responsible for damages incurred by his neglect? 

These are important question of practice which may frequently occur, 
and should now be solved, when they are directly presented in this case 
for adjudication. 

The Court is respectfully urged to consider the rules of pleading estab- 
lished by three Judges, Mathews, Martin and Porter, to whom our juris- 
prudence is so much indebted; and who were the founders of it in its 
infancy, and who were inferior to none who have since occupied their 
seats. 

They say, emphatically, that ‘‘ under the mode of practice wisely estab- 
lished in this State, strict and technical rules of pleading are not neces- 
sary; still the rights of parties under the evidence offered, are not the 
least altered or impaired; and they have the same right to insist at the 
trial that the plaintiff has failed to show a cause of action, that they 
would have under a more technical system by taking advantage of it in 

leading.” 
‘i By this mode of practice the defendant claims to be judged. Ie invokes 
it, and will abide by it. 

In his peremptory exception, he avers that the plaintiff has shown no 
cause of action, ‘‘inasmuch as the defendant is not and never was the 
tutor of Sarah Ann Stilley.” 

The fact of tutorship was here atissue. The plaintiff offered no evi- 
dence to sustain it. The defendant gave convincing proof that he never 
had been tutor, or acted as such, and the jury found in his favor. On 
these pleadings the Court condemns the defendant to pay $3,000, with 
interest from 1859, till paid, with costs. 

The Court will please reflect on, and examine the amount and effect of 
this opinion. The petitioner states that she had real and personal estate 
in the parish of Livingston to the amount of $3,000, but she describes no 
lands or movables of which it was composed. (What that estate was we 
cannot learn from the pleadings or evidence, except that the evidence 
given by defendant, which shows that the mother of the plaintiff was 
buried at the expense of astranger. The husband, defendant, being in 
no condition to pay for her interment.) 

We will suppose, or grant for sake of argument, that this real estate 
was a tract of 640 acres of land of the value of $2,500, and a stock of 
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eattle thereon, personal property of the value of $500, making $3,000, 
which should be restored to the plaintiff, as her share of her mother's 
estate. Now itis certain that this real estate, which the petitioner avers 
belonged to her, be it worth $2,500, or less, or more, must still be in the 

fish of Livingston, and she, as the owner, can take possession thereof, 
or recover it from any usurper. Is the defendant bound to pay the full 
value of this property, real and personal, whatever it may be, that of 
$3,000 put on it by the petitioner, and the petitioner retain the right to 
gue for and recover the identical property—the tract of land and stock of 
eattle? or, if the defendant pay the $3,000, should he not at least be en- 
titled, in equity, to own the land and cattle, and have a decree making 
them his property aftcr he has paid their value to the plaintiff ? 

Shall the plaintiff have the full benefit of a decree, under the opinion 
of the Court, for the $3,000, and the defendant have no decree for a 
conveyance of the property, the full value of which he shall have paid 
tothe plaintiff? Or shall the plaintiff get full compensation for her de- 
mands, with the right to sue for the specific property, the defendant to 

et nothing ? 
, Such must be the result of the opinion of the Court if it stands. But 
this world be manifest injustice, a consummation of iniquity, wrought 
out by the machirery of a court of justice. 

It could never be the intention of this Honorable Court to permit the 
plaintiff to perpetuate, with impunity, what may justly be termed a 
crime, at the sacrifice of her own fathcr, who must be reduced to penury 
Ys if this opinion becomes the judgment of the Court, as it would take the 

means away from him on which he is to live. 
Is the plaintiff without redress then? No. She can obtain the identi- 

* eal real estate in the parish of Livingston, left by her mother, if she 

really left any, also the personal property, if found to be in existence. 

But if the redvess of the plaintiff by this course is not complete, the 
defendant wiil sulmit to pay any damages suffered in consequence of his 
neglect to protect any estate, real or personal, which she shall show she 
inherited from her mother, which he should have administered. 

This brines to the view and consideration of the Court, the most im- 
portant point of defenees, which the defendant confidently assumes he 
has a just and legal right to present for decision, and to obt»in one in 
hisfavor. Under the tacts established conclusively by the evidence, and 
admitting all the facts, which can be assumed fairly from the pleadings, 
the case of the plaintiff can amount to nothing more than she had an es- 
tate inherited from her mother, which the defendant, her father, neglected 
to take possession of as her tutor, and he is responsible to her for any 
damages she has suffered by such negligence. Now, the defendant de- 
sires to take advantage of these facts, by pleading under the liberal mode 
of practice established in this State (without being confined by strict and 
technical rules) that the plaintiff has mistaken her action. 3 M., N.S. 649, 
Abert vs. Bayon. 

This would appear to have been the object of Judge Watterston. when 
he filed the peremptory exception, and which can be fairly and legally 
urged under the averment therein, that the plaintiff had shown no cause 
of action. The cause of action stated by plaintiff arises from the duties 
imposed on him in his office of tutor. The evidence shows he never took 
that office upon himself, and can be responsible only from his neglect to 
exercise it. The plaintiff seeks to make him liable, because he entered 
on the dutics of her tutor. But the evidence shows that if he is liable 
for anything, that is from a neglect to comply with a duty imposed on 
him by law. 

It will be in vain for the plaintiff to reply, that this distinction is 
vd ag metaphysical or technical, and not according to rules of 
pleading. 

It comes with a very ill grace from the plaintiff to object to technicality 
or special pleading. What is it on which she hopes to obtain a judgment 
against her father, except by pushing to the extreme point of technicality 
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and special pleading, the case raised by the peremptory exception of 
Judge Watterston ? 

She urges, that by the act of the Judge, in making the defence of hey 
father to rest on a peremptory exception, she has obtained an advant 
which she never cculd have gained by the facts of the case—facts, which 
though given in evidence on the record, and uncontradicted, have been 
excluded from his defence. Her father proves that he had not the means 
at the death of the mother to pay for her funeral expenses. This eyj- 
dence, by a bill of exceptions, has been excluded under a very technica} 
objection. 

‘the defendant cannot be repulsed when he thrusts the same weapon in 
defence; he makes not the blow—he only parries it. 

‘he counsel for the defendant does not wish to introduce into our courts 
a technical system of special pleading, similar to that prevalent in the 
common law, nor to give such a strict construction to the Articles of the 
Code of Practice as will cripple the parties, or stretch them on the bed 
of Procrustes. 

He wishes, however, to present distinctly and respectfully the princi- 
ples which should govern the Court, and aid it in separating truth from 
falsehood; in attaining justice sincerely, and defending the unwary from 
the machinations of the cunning and the unscrupulous; in short, to carry 
out the principles of the Snpreme Court as tersely, clearly and justly 
enunciated in 3 M., N. S. 649, Abert vs. Bayon. 

Pleading is nothing more than the correct application of logic to a law 
suit. If the pleadings are not logical they cannot be correct, and can 
never elicit the truth or promote justice. Warren’s Law Studies, 707-747, 

More than two centuries and a half ago, Lord Coke lamented that 
** many a good cause is daily lost for want of good and orderly pleading,” 
and he observes that ‘‘ more jangling and questions gruw upon the man- 
ner of pleading aud exceptions to form than upon the matter itself, and 
infinite causes lost or delayed for want of good pleading.” Co. Lit. 303, 
A, and Blackstone assures us ‘‘a man by mispleading, may, in some cases, 
lose his property, vet the law will not suffer him by such niceties to lose 
his life.” 4 Blac. 334. 

Such niceties should be avoided here, and therefore our Supreme Court 
has estiblished the rule above quoted. 3M., N. 8. 649. A man should 
never lose his life or his property for mispleading. 

The Court has always the power to prevent such a catastrophe. 

It will be very easy to do so in the present case, as by a proper consid- 
eration of the facts presented in proof, no injustice will be done to either 
party. The action against the defendant, as tutor, is denied; but the 
right to render him accountable for neglect to take possession, and make 
an inventory of the plaintiff's estate is reserved to her, in which all claims 
she has can be adjusted, or the plaintiff may open the succession of her 
mother and recover whatever part of it remains, of real or personal pro- 
perty, in the parish of Livingston. Complete justice can be obtained in 
either of these two actions. The defendant will meet them immediately, 
and be prepared to vindicate himself successfully. 

If the plaintiff claims from defendant, as her natural tutor, and does 
not aver the marriage with her mother, and the petition is defective for 
the want of this averment, and shows the first error in pleading, and for 
that reason is insufficient in law to maintain the action, and advantage 
can be taken of this defect on the trial of the case, as settled by the rules 
of practice, sanctioned by the Supreme Court (3 M., N. 8. 649, Abert 
vs. Bayon) must not the defendant, from the allegations in the petition, 
be clearly considered the natural father of the petitioner? 

This is admitted. But in that case, still the petition would be defec- 
tive, and would not show any cause of action; fur, unless the natural 
father has acknowledged his paternity, he is not entitled to the tutorship. 
This acknowledgment is not found in the petition. OC. C. Art. 274. 
ate Che father is of right the tutor of his natural child, acknowledged by 
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Now, by the settled principles of pleading in all systems of jurispru- 
dence, the petition, declaration, or bill of complaint, should contain all 
the legal averments necessary to show the right of the plaintiff, and to 
maintain the action. If deficient in any one particular, no cause of action 
is shown, and no judgment can be maintained fur the plaintiff; there 
must be a nonsuit against him. 

It is a maxim in pleading, that everything shall be taken most strong 
against the party pleading; or rather, if the meaning of the words be 
equivocal, they shall be construed most strongly against the party plead- 
ing them; for it is to be intended that every person states his case as 
favorably to himself as possible. 1 Chitty’s Pleading, 241. Co. Lit. 303, 
b. Stephens on Pleading, 378. 

Ambiguum placitum interpretari debet contra proferentem. Co. Lit. 303, b. 

Now, the rules of pleading quoted above, as derived from the common 
law, have been practically incorporated into, adopted and used in our 
courts. Indeed the decisions of our Supreme Court have gone farther 
than would be admitted in the courts of common law for the enforce- 
ment of strict pleading. ‘Take a single case out of many that might be 
quoted. La. Slate Bank v. Senecal, 9 La. 225. This was an action against 
the endorser of a promissory note. 

The petition averred the indebtedness of the defendant to the amount 

of the note; but no allegation was found in it, that the defendant had 
| been notified of the protest for non-payment by the maker. A judgment 
| by default was taken, and proof given of the notice. After the judgment 
by default had been made final the defendant appealed, and the plaintiff 
was nonsuited in the Supreme Court. 
1. A judgment by default was taken on the failure of the defendant to 
/ answer, whereby an issue was joined, (coniestatio litis) and ‘‘ the defendant 
' was presumed, by his silence, to have confessed the justice of his adver- 
sarys demand,” and therefore the plaintiff was allowed to proceed with 
his proofs in order to have his judgment confirme|. C. P. Art. 360. The 
plaintiff did accordingly proceed with his proofs, and made out a full and 
complete case of indebtedness. 

But when the case came up before the Supreme Court, this presump- 
tion was negatived; the language of the Art. 360, C. P., was considered 
as confused and illogical, and to a certain extent a contradiction to Art. 
312,C. P. 1A. 117, Fink v. Martin et al., and a judgment of nonsuit was 
entered. 

2. This case goes further than at common law, is admissible, under its 
pleadings; for, after verdict and judgment, it would be too late to take 
advantage of such adefect. Stephen on Pleading, 148-151, pp. 164, 168 
of the 1st edition. . 

3. This case proves that all necessary allegations to render defendant 
liable must be found in the petition, and if any are omitted advantage of 
them may be taken, after judgment on appeal, by the defendant, (see 17 
La. 82, Landry v. Baugnon) and it goes further than is allowed at common 
law. 3 Black. 394. 

4. This case also proves that after a judgment by default, evidence 
cannot be introduced to remedy any defects, deficiencies or omissions in 
the petition. 12 Rob. 518, Yuungv. Talbot. 2 Hennen’s Dig. 1155, Nos. 
3, 5 and 6. 

A number of other cases of the same kind might be referred to, found 
in the decisions of the Supreme Court. 

So that on a review of our practice, more nicety of pleading is required 
in many particulars than at common law. 

The defendant does not believe that it is necessary, in his case, to resort 
to all of the niceties of pleading of any system; he asks only to be gov- 
erned by the practice settled in this Honorable Court, and is willing to 
put the decision of his rights on the precedents given therein. 

The most stringent rules of pleading have been used to reverse the 
judgment which was given in his favor on the verdict of the jury. 

He asks the Court to apply them equally in his favor. 
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He seeks not to obstruct or defeat the rights of the plaintiff. Byg 
judgment of nonsuit, the plaintiff is not precluded from renewing 
her action in proper form, with legal averments, whereby she can recoyey 
whatever property, real or personal, in the parish of Livingston, she jg 
entitled to by inheritance from her mother, or compensation for any dam- 
ages sustained by the neglect of her father, the defendant. On the 
contrary, the defendant is precluded from all equitable recourse for com- 
pensation for whatever amount he may be compelled to pay under a judg- 
ment against him. 

The claim of the petitioner arises out of her share in the estate of 
her mother, which she avers has been administered upon by her father, 
It is only a share of the estate which she claims; the other claimants of 
other shares are not brought before the Court, consequently their rights 
cannot be adjudicated on in this action. The defendant presents to the 
Court this situation of the estate of the mother of the plaintiff for con- 
sideration. 

[f the defendant pays the amount of the share due plaintiff, $3,000, 
with interest, should he not in equity be entitled to a judgment for the 
same amount against the other heirs in the settlement of the estate? And 
should not the other heirs be made parties to settle the whole estate as is 
required in every Court of equity? 

It is the plaintiff herself who, by her petition, brings this state of the 
facts of the case before the Court, and consequently the Court can pro- 
perly notice it to do justice to all parties, which can be done by remanding 
the cause; even this the counsel for the plaintiff, in his second brief, sug- 
gested as a proper course for the Court. See the manuscript amendment 
of the brief made in the handwriting of counsel of plaintiff, now filed 
in Court. 

Thus, justice can be done to all parties, and all further suits avoided. 
All the parties in interest should be made parties to the suit. 

The counsel for defendant does not object to the determination of the 
Court to hold suitors to correct pleadings in allactions. On the contrary, 
he believes that an adherence to such arule will tend exceedingly to 
make good lawyers. It wiil prevent the result which Tindal, the Chief 
Justice of the Common Pleas of England, said in Parliament ‘‘ would 
become an unmitigated evil, when the law is made too cheap.” Warren’s 
Law Studies, 717. 

Although the petition does not state the nature of the plaintiff's title, 
an affidavit filed on her behalf, by her husband, discloses the important 
fact that it arose out of the dissolution of the community on the death 
of her mother (pp. 36, 37 of the record) and he obtained a commission . 
for taking the testimony of Rachel Tucker, by whom he expected to 
prove the amount and value of the property owned or possessed by the 
defendant at the dissolution of the community with his late wife, and 
that the defendant took possession of and administered the same, as also 
the fruits, issues and revenues thereof; that plaintiff cannot safely go to 
trial without said testimony of Rachel Tucker. To this affidavit of the 
husband of the petitioner, (pp. 36, 37 of the record) the defendant earn- 
estly requests the attention of the Court. 

First, it proves that the plaintiff was not, and could not be surprised, 
as his counsel in his brief pretends, by the introduction of the evidence 
by defendant, that there was no estate inherited from the mother of the 

laintiff. It also shows that the plaintiff’s counsel believed it requisite on 
bis part to prove the amount of property inherited by his client from 
her mother. It furthermore shows that it was understood by the counsel 
of plaintiff, that a traverse was made as to the amount inherited, and the 
administration of it. This the plaintiff wished to prove, because it was 
involved in the pleadings; because it was incumbent on her to prove it; 
because she could not safely go to trial without it. 

Now all parties at the trial came prepared, as far as was in their power, 
to prove the facts on which the merits depended. 

The affidavit of plaintiff to obtain the testimony of Rachel Tucker was 
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made and filed on the 22d October, 1861, and an order was given on the 
same day ‘‘totake her testimony, to enable the plaintiff to safely go to 
trial, and prove that the defendant took possession of and administered 
the property of the plaintiff, inherited from her mother at the dissolution 
of the community.” Read the affidavit, pp. 36, 37 of the record. 

This affidavit demonstrates to the Court that this suit properly embraced 
the settlement of the succession of the mother of the plaintiff, in which 
she avers in her petition that she had a share; other parties not before 
the Court had shares with her, and should have been made parties herein. 

‘It is the constant aim of a court of equity to do complete justice by 
deciding upon and settling the rights of all persons interested in the sub- 
ject of the suit, to make the performance of the order of the Court per- 

fectly safe to those who are compelled to obey it, and to prevent future 
litigation. For this purpose all persons materially interested in the sub- 
ject, ought generally to be parties to the suit.” Milford’s Pleading, by 
Morton, 189. 

The succession, however, is before the Court by the peiition, for settle- 
ment as regards one of the heirs. 

Will not, and should not the Court look into the succession under the 
pleadings for a settlement of it? From the evidence found on the record 
it fully appears that the succession amounted to nothing, as there was not 
enough in it to pay for the interment of the mother of the plaintiff, ac- 
cording to the uncontradicted evidence of T. G. Davidson, Esq. It is 
certain, then, beyond a doubt, that the plaintiff is justly entitled to noth- 
ing for her share in the succession of her mother. Yet, if the opinionof 
the Court, based on technical pleadings becomes a final judgment, the 
plaintiff recovers $3,000, with interest, from 1857. 

And when the settlement of the succession comes up before this Court, 
as it possibly may, another set of heirs for their share may have judgment 
for nothing, because it consisted of nothing. A most striking contrast in 
the result in lawsuits and the administration of justice. 

These facts are patent on the record before the Court, and show a case, 
; in the classical language of Blackstone, 3 Black. 392: ‘‘ where the rigor- * 
i ous exaction of extreme legal justice is hardly reconcilable to conscience.” 
The reposts of the two cases hereafter in the Annual Volumes of the 
Reports of the State, will offer no encouragement to litigants in the de- 

fence of their rights, and will reflect no eminent credit on the administra- 
tion of justice. 

According to the strict rule of pleadings in courts of common law, 
when judgment thereon is to be rendered, the Court will arrest judgment, 
if from an examination of all the pleadings in the whole case it appears 
that the plaintiff is not entitled to it, though he may have gained an ad- 
vantage by the incautious pleadings of defendant’s cttorney. 3 Black. 
393, 395. 

It must be most apparent to the Court, in this case, that if the defen- 
dant is condemned, it must be through the “inadvertence” in the 
pleadings male by his attorney, and the advantage obtained thereby, 
without regard to the facts at issue. 3 Black. 395. All the facts disclosed 
by the record, though not stated in the pleadings, can be used for the 
defence by the liberal rule of pleading in the Courts of Louisiana. The 
affidavit now brought to the notice of the Court (from pp. 36, 37 of the 
record) is the most unexceptional disclosure which could be made by the 
plaintiff, and it throws light upon the whole case. The defendant wishes 
that the plaintiff may have the whole benefit of it, and obtain in full the 
nee as to the amount of the estate of her mother from Mrs. Rachel 

| ucker. 

Well might the counsel for the plaintiff suggest that ‘‘ the judgment 
should be reversed, as erroneous, since it is final on the merits, when it 
ought to be at least only a judgment of nonsuit;” (p. 9, of his first brief. ) 
But this he has modified by a manuscript addition, ‘‘ rather it should be 
remanded,” etc. See the brief now presented, p. 9, in the handwriting 
of the counsel for plaintiff, 
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In the brief of plaintiff (p. 9) itis stated: ‘‘He (the defendant) be. 
came liable as an usurper, though he failed to take the oath or give nd 
as tutor.” This acknowledgment, as to the proper manner of pleading, 
is all the defendant asks, for neglect of which he prays the plaintiff may 
be nonsuited. 

But at most the plaintiff could only be entitled to a judgment for the 
restoration of her share of the property, for it is not alleged to be lost or 
alienated, or not to be in existence, or to have an account rendered which 
she may contest, which was the order given on the filing of her petition, 
according to her prayer. 

The Court will please excuse the extent of this brief. But as its deci. 
sion will creat. a precedent of much importance, and for frequent use, g 
reason for its length is apparent, independent of the justice it claims, 





On ReveEarine. 

Lasavve, J. This action was instituted against the defendant to compel 
him to render to his daughter an account of tutorship, or to pay her the 
sum of $3,000, being the amount inherited by her from her mother. A 
judgment by default having been rendered against defendant, his counsel 
moved to set it aside, and that he have leave to file his peremptory excep- 
tion of the following tenor: 

** John W. Stilley, defendant in the above-cntitled cause, now appears 
and asks to be hence dismissed with costs, because the plaintiff has stated 
and shown no cause of action, inasmuch as defendant is not and never 
was the tutor of Sarah Ann Stilley, in which capacity he is sued, and has 
been required to account and answer. Excepting thus, he asks for judg- 
ment accordingly.” 

The plaintiff subsequently took a rule upon the defendant, to show 
cause why the peremptory exception filed after default should not be 
taken as an answer to the merits. On a hearing, the Court ordered the 
same to stand as an answer, with leave to defendant to file an amended 
answer, which was filed next day. This answer was excepted to, and the 
exception sustained in part. 

The case proceeded to a trial, anda judgment was rendered against 
plaintiff, and she has appealed. 

The plaintiff adduced no proof in support of her demand, and her 
counsel contended before this Court that plaintiff was not bound to prove 
the allegations set forth in her petition, and which were not denied by 
the answer, and that the capacity of the defendant as tutor, and which 
was specially denied, was presumed, and required no proof. 

The defendant is sued as natural tutor, to account for his administra- 
tion, or to pay plaintiff $3,000. This capacity being specially put at 
issue, the plaintiff was bound to prove it to maintain her action under 
her allegations; for if the defendant be not the tutor, it would take dif- 
ferent allegations on the part of plaintiff to sustain her action against 
him. A natural tutor, though the law does not require him to be con- 
firmed or appointed by the Judge, must, like all other tutors, take an 
oath before he can act assuch. C. P., Art. 949. OC. C., Art. 328. 11R. 
503. 12 R. 636. 34.562. There is no allegation in the petition, nor 
proof in the record, that the defendant ever acted as tutor of plaintiff. 

This case was tried by a jury, who found a verdict for defendant, and 
the Court aflirmed it by giving judgment accordingly, 
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We are of opinion that the plaintiff failed to make out her case; but, as 
it seems plaintiff's counsel mistook the law, we believe that we should 
render a judgment of nonsuit only. 

It is therefore ordered and decreed, that our former judgment be re- 
versed, and that the verdict of the jury and the jadgment thereupon be 
set aside and annulled; and it is further decreed, that there be a judg- 
ment of nonsuit against plaintiff, and that she pay the costs in both 
courts. 











No. 1070.—Micnart Hynanp v. Mrs. Caruerrne RIce. 


A defendant cannot be forced to answer until he is informed with reasonable certainty of the notico 
of the demand brought against him. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
‘ield & Schachleford, for plaintiff and appellee. Randolph & Single- 
tonand Murr & Foute, for defendant and appellant. 

Instey, J. The petitioner in this case represents that the defendant is 
indebted to him in the sum of eight hundred dollars, being the balance 
due him for work, labor and materials rendered and furnished to her, at 
her special instance and request, by the plaintiff, in painting, whitening 
and whitewashing her house on Camp street, New Orleans, during the 
months of May, June, July and August, 1865. 

The defendant excepted, alleging that she could not with safety answer 
to the plaintiff's demand, until and unless a bill of items comprising 
plaintiff’s pretended claim was furnished, and prayed that the plaintiff be 
ordered to file bill of items and charges, specifically and definitely, and 
that she be excused from answering until such bill of items shall be fur- 
nished. This exception was overruled, and the defendant then pleaded 
the general issue, and the Court below, considering the law and evidence, 
and the report of the expert, to be in favor of the plaintiff, rendered judg- 
ment in his favor for the amount claimed, interest and costs. 

The suit is not upon a specific contract to paint, whitewash, etc., the 
house referred to, for a sum fixed and certain; nor is the plaintiff’s demand 
aspecific one for painting and whitewashing. It is a demand for work, la- 
bor and materials in painting, whitewashing; and, although, as was said in 
Ledoux v. Goza, 2 A. 396, ** it is true that our rules of pleading are liberal, 
but we ought not to extend this liberality so far as to force a defendant to 
answer, until he is informed with reasonable certainty of the items and 
nature of the plaintiff's claim, and we deem this a case in which the Judge 
of the lower Court should have stayed proceedings, until the bill of par- 
ticulurs called for by the defendant was furnished by the plaintiff. 

The objections set up in this Court to the report of the expert appointed 
by the Court cannot be noticed, as it is not properly presented. 

The case must be remanded. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed, and that the case be 
remanded to the District Court to be proceeded in according to law, the 
costs of appeal to be paid by the appellee, 
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No. 6780.—AnpDREw J. Dickrnson v. Wa. J. MAaynarp. 


In an action for vindictive damages for an unfounded and malicious suit, both malice and want of 
probable cause must be alleged and proved to entitle the party to recover. 

Where it is shown that an attachment has wrongfully and illegally issued, the party whose Property 
has been attached, is entitled to recover the actual damages proved. 

The measure of damages to be recovered on an attachment bond, is the actual expense and loss 
resulting from the levying of the attachment, including the fees of counsel, rendered in relation 
to the attachment. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
T. G. Morgan and C. M. Bradford & Land, for plaintiff and appellee, 
Michel & Kooniz, for defendant and appellant. 

Instey, J. This isan appeal from a judgment, condemning the defen. 
dant to pay the plaintiff eight hundred and eighty-five dollars, with 
interest and costs. 

The judgment now appealed from was rendered as damages for an 
attachment, alleged by the plaintiff in this suit to have been wrongfully 
and illegally obtained by defendant therein, and to have been maliciously 
persisted in by him, by means of a suspensive appeal never prosecuted 
from an interlocutory decree, dissolving the attachment rendered on the 
20th of February, 1850, in the suit of William “‘ J. Maynard v. J. R. 
Richardson et als, No. 13,004,” on the docket of the Fifth District Court 
of New Orleans. 

The plaintiff in this suit claims two thousand five hundred dollars; that 
is to say, eleven hundred dollars difference in the value of the female 
slave attached, in consequence of her imprisonment, three hundred dol- 
lars for the hire or loss of her services during her confinement in jail,and . 
eleven hundred dollars as exemplary or vindictive damages. 

It appears from the record in the suit, No. 13,004, the defendant in this 
suit had sued the plaintiff, Dickinson, as endorser of a promissory note, 
for fourteen hundred and sixty-six dollars, and his suit was prosecuted 
to judgment. , 

The plaintiff in that suit had sued out an attachment, in virtue of which 
a female slave belonging to Dickinson had been attached, and confined in 
the parish jail from the 21st February to the 30th May, 1859. 

The attachment was dissolved by the Fifth District Court, and from 
the interlocutory decree the defendant took a suspensive appeal, which was 
never prosecuted. 

This suit is in the nature of an action for a malicious prosecution, and 
in this kind of action it is well settled, that malice and the want of proba- 
ble cause in the original action, are essential ingredients. 9 Rob. 418. 
6 A. 373. 13 A. 214. 

Malice is not expressly proved, and we are not prepared to say that 
there was such a want of probable cause as necessarily to imply malice. 
The defendant certainly had a right of action against the plaintiff, for he 
obtained a final judgment against him, and the circumstances of the de- 
. fendant, Dickinson’s residence and employment in New Orleans, were 
not such as to show in defendant an utter absence of a just cause for the 
attachment, and his right of appeal from the decree of dissolution was 
unquestionable. 
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The plaintiff was a young unmarried man, frequently changing the 
place and character of his employment, and speaking of seeking it in 
other States, he never having remained twelve months, consecutively, in 
this. 

It being shown that the attachment was wrongfully issued, the party 
whose property was improperly attached, is entitled to recover the actual 
damage proved. 

The evidence fails to sustain the claim as to the difference or deteriora- 
tion of the slave’s value, in consequence of her illness from exposure while _ 
detained in jail, nor does it show that the damage in this particular com- 
plained of, was the direct consequence of the attachment. Itis therefore 
unnecessary for us to express an opinion, as to the plaintiff's right to 
recover for that cause. 

The plaintiff, however, is entitled to recover the hire of his slave for 
the time she was illegally detained, and he was deprived of her use. The 
constructive services were wholly rendered before the abolition of slavery, 
so that we think no question can properly arise in this case out of that 
event. The amount of the hire proved is sixty-six dollars and sixty- 
six cents. See Phelps v. Coggshall, 13 An. 440. And he must be refunded 
the sum paid by him for attorney’s fees, dissolving the injunction—say 
thirty-five dollars. 9R. 90. 2A. 620. 13 A. 440. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed; and it is further ordered, 
adjudged and decreed, that judgment be and it is hereby rendered in 
favor of the plaintiff, Andrew J. Dickinson, against William J. Maynard, 
the defendant, for the aggregate sum of one hundred and one dollars and 
sixty-six cents, with costs in both courts. 





Howett, J. I cannot concur in the decree, allowing the wages of the 
slave, as I believe it to be in conflict with the doctrine settled in the case 
of Wainwright v. Bridges, 19 A. 234. The right to the services of the 
slave grew out of the right of property in the slave, and the greater 
includes the less. 


No. 954.—F. Ricav et als. v. C. Baqute et als. 


In December, 1865, the stockholders of the Carondelet Canal and Navigation Company, determined 
by a two-thirds vote to lease the Canal Carondelet, upon which the board of directors adopted 
resolutions settling the specitications, and providing that public notice be given in several cities 
for a fixed time, inviting sealed proposals for the leasing of the canal according to the specifica- 
tions, reserving to themselves the right to reject any and all bids. 

After the time fixed by the notices had expired, a meeting of the directors was had, and the sealed 
proposals were opened, examined, and all rejected. At the same meeting another bid was offered, 
and accepted by the board, and a lease entered into in accordance with the terms and specifica- 

| tions, to which some of the stockholders and directors objected, on the ground that they were 
without authority to receive or act on bids under the resolution of the stockholders without a new 
advertisement: Held—That the forms to be observed, and the course pursued in effecting the 
lease were within the control and discretion of the board of directors; that the adoption of one 
mode did not preclude them from afterwards pursuing another; that the first resolution did not 
perpetually bind them to follow the formalities therein prescribed. 

In matters within the discretion of tne board of directors, their acts, if lawful, although deemed erro- 
neous by some of the members, will bind the corporators, and courts of justice will not interfere to 
controi the manner in which such acts are performed. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
J. Livingston and A. & M. Voorhies, for plaintiffs. Cyprien Dufour, 
for defendants. 
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Howett, J. The plaintiffs have appealed from a judgment sustaining 
a peremptory exception, to the effect that the petition discloses no ground 
of action on their part against the defendants. 

The parties on the one side are several directors and stockholders of 
the Carondelet Navigation Company, and on the other, the president and 
directors, as such, and in their individual capacity, and the secretary of 
the corporation, officially and individually; and the object of the suit ig 
to annul a resolution of the board of directors, accepting a bid for the 
lease of the canal, property, rights and franchises of the company, and to 
enjoin the parties from executing said lease. 

The petition sets forth, that in December, 1865, by a two-thirds vote of 
the stockholders, it was determined to lease the canal; whereupon, in 
January following, the board of directors adopted resolutions settling the 
specifications of the lease, and providing, among othes things, for public 
notices to be given in several cities for a fixed time, inviting sealed pro- 
posals for the leasing according to the specifications, reserving the right 
of the board to accept or reject any and all bids; that at the expiration 
of the time, the board met and only two sealed proposals had been offered; 
one by Louis Gagnet, who is the secretary and a defendant, and one by 
B. Saloy, who is a stockholder and a plaintiff; that the proposal of Gag- 
net for $150,000, not complying with the specifications, was rejected, and 
that of Saloy for $80,400, being under consideration, a discrepancy was 
found in the amounts expressed in letters and figures, the former being 
$80,400, and the latter $84,000; whereupon, at a subsequent meeting, “a 
committee was appointed to confer with said Saloy, to ascertain from him 
whether he would not agree to increase the amount of his bid by adding 
to the same the sum of $3,600;” that at another meeting the committee 
reported Saloy’s concurrence, which report was accepted, and at the same 
meeting a second proposal was submitted by Gagnet for $100 000, to 
which objection was made, as being irregular and too late—the only ques- 
tion pending being the acceptance or rejection of Saloy’s proposal, and 
that new proposals could be allowed only after additional time and publi- 
cations; that on a vote being taken, Saloy’s proposal was rejected, and 
that of Gagnet’s taken up for action, and accepted by a majority vote, 
and a resolution adopted to lease the canal, etc., to him; that said pro- 
ceedings are informal, illegal and injuries to the corporation; that had 
new advertisements been given, larger and more liberal offers would, 
without any doubt, have been received, and had not Gagnet, while Saloy’s 
bid was pending, informed others that it was too late to send in proposals, 
other advantageous bids, besides his, would have been received; that the 
contract of lease between the board and Gagnet is null and void, because 
accepted in violation of the resolutions by which the lease was ordered 
to be made; that after the delay fixed for receiving proposals, it was too 
late to receive any others whatever, and the doing so not only violated 
the said resolution, but defeated the object of sealed proposals; and that 
it is more than questionable, whether, without authorization from the 
Legislature, such a contract of lease can be entered into between the cor- 
poration and third parties. 

The argument of plaintiffs’ counsel is directed mainly to the right or 
power of the corporation to lease their canal and franchises; but we think 
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the reference to this question in the petition is made, in arguendo, to 
strengthen their charge as to the irregularity of the proceedings, rather 
than as a ground of action, for it is said (in the language of this aver- 
ment) ‘that on this account it is proper that the greatest precautions 
should be had in contracting such a lease;” i. e., the lease may be made, 
but with the greatest precaution. There is no positive, substantive alle- 
gation, denying the right of the corporation to make a lease; which it is 
specifically stated that the stockholders by a two-thirds vote advised a 
lease, instead of a loan to be made. The cause of action—the real ground 
of complaint is, that after adopting a resolution fixing a time for receiving 
sealed proposals, invited through public notices, and after the lapse of 
that delay, the board of directors accepted a proposal, without again 
pursuing the same forms. Admitting their material facts, we think their 
conclusions in law are incorrect, and present no cause of action against 
the defendants. The forms to be observed, and the course pursued in 
effecting the lease, were within the control and discretion of the board 
of directors. 

The adoption and observance of one mode, did not preclude them 
from afterwards pursuing another, which in their judgment is equally or 
more advantageous. The first resolutions did not perpetually bind them 
to follow the formalities therein prescribed. See Angell and Ames on 
Corporations, pp. 327, 459. 

In matters within the discretion of the board, their acts, if lawful, al- 
though deemed by some to be erroneous, will bind the corporators, and 
courts of justice will not interfere to control the manner in which such 
acts are performed. Same authority, p. 259. 6 L. 763. 

No fact is alleged, showing a violation by the defendants, of any law or 
of any provision of the company’s charter, or the acquired rights of any 
party. 

The sealed proposals were rejected under the reserved right of the 
board, after which it was within their power to accept proposals in any 
manner satisfactory to themselves. 

Judgment affirmed, with costs. 


Petition for a Rehearing, by plaintiffs.—The plaintiffs respectfully call 
the attention of the Court to that part of the decision which argues that 
they have not sufficiently alleged the nullity of the lease, so as to bring 
up the question of the legal incapacity of the board of directors in that 
respect. 

As that was the burden of the plaintiffs’ whole brief, and relief was 
asked only upon that ground, we now suggest that the Court should either 
have decided the point, or, declining to decide it, have made a reservation 
of the matter in the decre/al part of the judgment. 

The plea of res judicata may be filed below, if we are driven to institute 
another suit to demand the nullity of the lease, upon the ground that the 
board had no authority under the charter to enter into this contract. 
And as the decree, and not the reasons for judgment, will have to be con- 
sidered in that event, we apprehend danger from that quarter. 

We, therefore, respectfully ask: 

Ist. That the Court will reconsider the question, whether, under all the 
allegations of fact in the petition, the question of the authority of the 
board is not substantially raised. Matters of law and legal propositions 
need not be stated in a petition, for that would render it argumentative, 
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Oldham vs. Croghan, 3 N. §. 521. Hodge vs. Easton, 5 N.S. 59. Flor. 
ence vs. Nixon, 3 L. 292. (5 M. 402, Gravier vs. Livingston.) 

But, should the Court be of opinion that its ruling on this subject- 
matter has not been too technical, then we suggest: 

2d. The propriety of amending the decree rendered so as to reserve to 
the plaintiffs the right in the future to test the absolute nullity of the 
lease, on the ground of the total want of authority on the part of the 
board of directors to enter into such contract. 

It would, undoubtedly, subserve the purpose of justice, that not having 
been heard on that matter, a reservation be decreed to protect them 
against any eventuality in that respect. 





Rehearing refused. 





No. 1116.—Marivus Martin v. Jonn THORNHILL. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Buchanan & Gilmore, for plaintiff and appellee. Harrison & Hunion, 
for defendant and appellant. 

Howe tt, J. This suit grows out of the same transaction, and presents 
the same facts and points as are involved in the case of Tumpkins y, 
Thornhill, just decided, and for the reasons therein given the judgment is 
affirmed. 





aaa! 


No. 983.—J. B. B. Pecovun, Agent, v. L. C. Perrer, Administrator. 


In an injunction suit where judgment for damages is rendered against the plaintiff and his surety, 
and the plaintiff alone appeals, the appeal will be dismissed, unless the surety is made a party 
thereto. 


PPEAL from the District Court, Parish of St. Charles, Beauvais, J. 
A.d& M. Voorhies, for plaintiff and appellant, A. Lavisson, for de- 
fendants and appellees. 

Howett, J. This is an action to enjoin and annul a judgment, in 
which the petition and demand of plaintiff were dismissed, and he and 
his surety condemned in damages, from which plaintiff alone appealed, 
without making his surety a party. 

It was indispensable to the consideration of the appeal, that the surety 
on the injunction bond should have been brought before this Court. 
3A. 318. See 12R. 203; 4 A. 577; 11 A. 409. 

It is therefore ordered that this appeal be dismissed, at the costs of 
appellant. 


“~ 








No. 1033.—Cziarx & Brissin v. Francis Bovuvarn & Wu. H. Lewis. 
JoHN Ermon, Warrantor. 


The doctrine is well settled, that a party taking a pledge in writing with authority to sell the thing 
pledged, is limited in his authority to sell the articles mentioned in the act ot pledge; but where 
the evidence shows that he has authority to sell all the materialsin a certain building, which 
contains the articles he has in pledge, mixed with others belonging to the pledgor, the sale is 
valid and binding. 

Where evidence has been received without objection on points not presented by the pleadings, the 
parties are bound by it. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Marr & Fouwe, for appellant. LE. Filleul, for appellees. W. H. Pax- 
ton, for warrantor. ° 
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Brief of Warrantors. * bd * On the 24th March, 
1858, John Ermon loaned plaintiffs twenty-five hundred dollars, and 
took two notes of twelve hundred and fifty each, and on same day took 
act of pledge to secure the payment of the same. These notes were not 

id, but on Ist November, 1861, Clark & Brisbin executed tc“him their 
note for $2,532 50, with eight per cent. interest from date—being for 
‘game consideration, the articles pledged (with some others added) were 
removed to No. 19 Commercial Place, and most of the type and material 
promiscuously mixed. 

The city was captured April 29, 1862, and under General Butler’s orders 
all who did not renew their allegiance were required to furnish a schedule 
of their property and surrender the same. 

On the lst September, 1862, W. J. Hammond, at the request of Clark 
& Brisbin, took an inventory, for purpose of transferring these articles 
under military order. 

Clark & Brisbin left this city on the 19th May, 1863, under military or- 
der; but before leaving, and wishing to secure their property from con- 
fiscation, and wishing to pay their debts with it (certainly an honorable 
act), they placed all the material in the possession of Ermon, gave him 
the key of the store, requested him to pay the rent then due, $900, to 
Mrs. Eustis, and such rents as might afterwards fall due, which payments 
he made. Mr. Clark then went with Ermon to Buckner’s store, and there 
in the presence of Buckner and Ermon, said that Ermon had a mortgage 
on the establishment, printing materials, etc., and that he, Clark, wanted 
to settle the rent due, and that Mr. Ermon paid him the rent due up to 
that time, and rents afterwards accruing, and Clark then and there gave 
Buckner, the witness, fully to understand that Ermon was authorized to 
sell the materials, pay the rents; also to pay what was due to him, Ermon. 
Ermon paid me the rents, kept the keys for five or six months, and when 
the material was sold he returned me the keys. 

In March, 1864, the presses and material were advertised for sale, and 
on 2d April, 1864, they were sold to defendants for $3,000; cash $100, 
and three notes of $966 66, payable at six, twelve and eighteen months, 
interest eight per cent. after due. The press and material were in alow, 
damp room, 19 Commercial Place, not used for four years, and in bad 
condition; and were sould for their value. 

A statement of the account between John Ermon and Clark & Brisbin, 
is thus: 


Pe PP cicctcctesencnesceceteeentsdsedadenteeqelaae Dr., 
To Joun Ermon: 














1861. 
Nov. 2.—To your note due this day, secured by act of pledge. .$2,532 30 
To interest eight per cent. to April 2, 1864,................... 489 52 
me Temts paid BaGEMS®, 2. oo cesccccccccccccccvccccseseccvescese 675 00 
ey TRUE, PODMUIND, 0c cccccnccevccncccesscosoosesoseses 2 00 
$3,698 82 
nn ikwsusabennseddekdnceontebianenheesenensetesehsaneeeen Cr. 
April 2.—By proceeds on six, twelve and eighteen months, 
$3,000, discount off $200. ........ccccccccccccccees $2,800 00 
ce eet: Bete BR osivccesvevscsecectessnecsevesecs $898 82 


Stith are the facts. There are certainly no equities to be asked for by 
Clark & Brisbin of John Ermon, as they are yet his debtors in the sum of 
$898 82, and interest for three years; nor will the rigid principles of law 
aid them. 

Ist. This isa controversy between plaintiffs and John Ermon, called 
~ ey. No creditors or third persons appear to contest the acts of 
pledge. 

ad The first authentic act of pledge, dated March 24, 1858, certainly 
covered all the printing materials therein named. 
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3d. There were materials afterwards purchased. They were included 
in the second act of pledge (verbal). All the material were delivered to 
John Ermon, with the key of the store, and_ authority given him by the 
owners to sell the same, pay the rents, and pay what was due Ermon, 
John Ermon had actual possession of all the articles from May 19th, 1863, 
the time Clark & Brisbin left the city, up to April 2d, 1864, the day of 
sale, on which day they were sold under instructions of Clark. (See tes- 
timony of Buckner.) 

Pledges of movables may (not shall) be made by private writing and 
actual delivery, and if so made shall be valid against creditors, ete. Acts 
1855, p. 348, Phillips’ Digest, p. 405. 

The law only requires, in cases where creditors are contesting, that the 
pawn or pledge should be by written act. C. C., Art. 3124, 3125. 

The Civil Code, Art. 3123, requires that the debtor wishing to pawn a 
claim or note on another person, must make a transfer of it in the act of 
pledge, endorse and deliver it. 

On this Article, in 9th An. page 539, the Court decides: ‘‘ That as the 
bills were not endorsed as required by C.C., Art. 2123, the syndic can- 
not, upon a mere formality of this sort disturb the act of pledge, as the 
good faith of the transaction was not impeached, nor showed any injury 
to creditors.” 

The syndic is the assignee of an insolvent’s estate, and representing 
creditors. If he could nut impeach the act of pawn for want of form, 
how can Clark & Brisbin, who have never had the misfortune to require 
the services of a syndic? 

If there were creditors contesting, the full compliance with the formal- 
ities of law might be required. 3 Martin’s Rep. 523. Story on Bailments, 
sec. 290. 

If the contract was made in good faith it cannot be annulled, although 
injurious to creditors. C. C., Art. 1895, 1940, 1973, 1974. 

I ask your attention to the good faith and liberality of Ermon, called 
in warranty on the 24th day of March. 

A. D., 1858, he loaned them in cash $2,500. On the day of sale, April 
2d, 1864, they owed him 33,698 52. If youconfirm the judgment, they will 
still owe him $898 92. If you reverse the judgment and order the resto- 
ration of the articles on a judgment for their value, it will leave Ermon’s 
estate as their creditor in the sum of $3,698 52, with but little hope of 
recovery. ‘ 


Hyman, C. J. Plaintiffs seek to recover a printing press, and other 
printing materials, which they alleged to belong to them, and to be in the 
possession of defendants. 

They prayed that defendants be ordered to restore this property to 
them, or in case of failure to restore it, that they have judgment against 
defendants for the value thereof. 

Defendants, in answer, claimed title to the property, in virtue of a sale 
made to them in April, 1864, by J. Ermon, whom they called in warranty. 
Ermon, in his answer to the call in warranty, admitted the sale to defen- 
dants, and averred that he had a right to sell the property by a pledge of 
it to him made by plaintiffs in March, 1858. 

It appears from the evidence adduced, that plaintiffs, who pursued the 
avocation of job printing, pledged, by written act, on 24th March, 1858, 
the materials which they used in carrying on their business to Ermon, 
(giving him authority to sell them in such manner as he might deem 
proper) but kept possession of the same until May, 1863, when they de- 
livered them to him, together with other printing materials which they 
acquired since making the act of pledge, declaring at the time of delivery 
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that they were going to leave the city, and that he had a mortgage on the 
establishment, the printing materials, and that he was fully authorized to 
sell and dispose of them. 

Ermon thereon paid for plaintiffs, at their request, the rent owing by 
them to the ower of the house in which were the materials, and rented 
the house for himself from the owner until he could dispose of them. 
He advertised all the materiais for sale, and on the 2d April, 1864, sold 
them to defendants for $3,000, this amount being less than that owing by 
plaintiffs to him. : 

Plaintiffs claim in this suit only the materials which they bought since 
24th March, 1858, the date of the pledge to Ermon, and contend that as 
they were not pledged to him, he had no right to sell them under the act 
pledging other property. 

This position cannot be gainsaid, but the evidence is, that Ermon had 
authority to sell the materials that were in plaintiffs’ establishment, in 
May, 1863, and that he sold them to defendants. 

Plaintiffs abandoned their occupation, ceased renting the house in 
which their materials were, and assented that Ermon should rent the 
house, thus giving the appearance that Ermon was the owner of property 
therein. Such conduct, on the part of the plaintiffs, might well raise the 
question (if there was no evidence of authority in Ermon to sell) whether 
plaintiffs could recover from defendants. 

Plaintiffs contend that the answer of Ermon was conclusive against him, 
because he relied therein in the pledge of 24th March, 1858, as his autho- 
rity to sell the materials, and that he could not depend on other authority 
than thatalleged. The evidence of other authority than that in the act 
of pledge was introduced without objection, and parties are bound by 
evidence so received on points not presented in the pleadings. 

Judgment in the District Court was rendered in favor of defendants 
and warrantor, without prejudice to their right of warranty, if any, against 
Ermon. 

Let the judgment of the District Court be affirmed, and let plaintiff, 
who is appellant, pay cost of appeal. 











No. 6882.—JoHun GRACE v. FRANK VoNDER Haas. 


Where the proof shows that a house has been leased for one month at a fixed price, and one-half of 
the amount paid in advance, and the lessor leases the house to another party, and puts him in 
possession before the end of the month, the Court will award such damages to the first lessee as 
the proof shows that he has sustained by the violation of the lease by the lessor. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. Van Dalson, for plaintiff and appellee. V. F. & J. B. Cotton, for 
defendant and appellant. 
Roporter.—The following opinion was rendered by the Judge of the 
District Court: 
The proof shows that defendant rented a house to plaintiff at $20 per 
month, from 15th December, 1858, and received half a month’s rent ($10) in 
10 
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advance; no particular day was fixed for moving into the house, and the 
lease was complete for one month, and not for a half month only, the agent 
of plaintiff informing defendant that it would make no difference when 
plaintiff would move into the house, as his rent would be secure to him, 
He did not reserve to himself the right to annul the lease, if the house was 
not occupied at the expiration of the half month. 

One witness says that the house was to be taken possession of on 15th 
December, but he evidently referred to the date when the lease should 
begin. The admission confirms this, which says plaintiff was to move in 
as soon as possible; confirming the testimony of Hutchinson, plaintiff, by 
the agreement and payment, had a right to the house for one month at 
least. ‘The proof does not show a contract for a year. 

Defendant was made aware that plaintiff’s family was not in town, but 
was expected from one to three or four weeks. 

Plaintiff has proven only $30 paid out by him, of which he had to pay 
$8, if he had obtained the house, leaving a balance of $22. 

‘The same amount is attained by another witness, to wit: $28 paid the 
carmen, and $6 to move to defendant’s house, leaving $22. To this, add 
the $10 paid on rent, and we have $82 paid out by plaintiff by the fault 
of defendant; to which may also be added the difference in the rent for 
the half month, to wit: $2 50. 

No other damages are proven; but this sum ($34 50) I think plaintiff is 
entitled to a judgment, both in law and equity. 

Defendant, having made such a bargain, should not have become 
alarmed so soon. He should have waited the month, or at least not given 
it to another before the expiration of the month. 

It is therefore ordered, that plaintiff recover of defendant $34 50 and 
costs. 


Lasavve, J. The plaintiff demands of the defendant $520, as damages 
for the violation of a contract of lease, to commence on the 15th of De. 
cember, 1859, at the rate of $20 per month; one-half of the first month, 
to wit: $10, was paid in advance. 

The answer is a general denial. 

The Court below, after hearing the evidence, gave judgment for plain- 
tiff for $35 50 and costs. 

The defendant appealed. 

The contract of lease was entered into on the 9th of December, 1859; 
the plaintiff was represented by an agent, who made the dufendant aware 
that plaintiff's family was not in town, but was expected to arrive here 
shortly, perhaps in one, two, three or four weeks, but deeming that that 
made no difference, as the rent was secure, and when Grace's family ar- 
rived, they would at once go into the house. The defendant rented the 
house on the 4th of January, 1860, and on the same day plaintiff arrived 
with his family and furniture, and found the house rented, and in the 
possession of another lessee. 

We are satisfied that the evidence and circumstances of the case, fully 
authorized the judgment appealed from. 

For the reasons assigned by our learned brother below, his judgment 
is affirmed, with costs. 


HoweEtt, J., recused, 
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No. 335.—JoHN WHEELER v. JosePH Mamuor & Co. 


The presumption of law is, that the holder of a promissory note has acquired it in good faith, and 
the burden of proof is on the party disputing the ownership, to show that the holder did not 
acquire it in good faith. 

Notice of dishonor of a promissory note, served in due time ona partnership, is sufficient to fix the 
resporsibility both on the partnership and the individual members thereof. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Hyams, Labatt & Jonas, for plaintiff and appellee. Race & Foster, 
for defendant and appellant. 

Hyman, C. J. N.C. Selby gave his note, payable to the order of Joseph 
Maillot & Co., who endorsed it in blank. 

Before maturity, it was held and owned by the ‘‘ State Savings Associa- 
tion,” which caused it to be presented and protested for non-payment on 
its maturity. The plaintiff, obtaining the note afterits maturity, brought 
suit thereon against Joseph Maillot, one of the partners of the firm, and 
recovered judgment against him for its amount, with interest and cost. 

Maillot has appealed from the judgment. 

He contends that the endorsement of the partnership name was made 
by John Benson, one of the members thereof, for accommodation; that 
the firm was not established for such purpose, and that Benson could not 
thus bind it; and further, that the consideration for which the note was 
given, had failed. 

Whatever rights the association had against maker and endorsers of 
the note are in the plaintiff, who is a subsequent holder of the rote to 
the association, and no other defence can be validly set up against him 
but what could be urged against the association. 

The presumption in law is, that the holder of a note acquired it in good 
faith, and for the defendant to make valid his defence, he must show that 
the association did not acquire the note in good faith. 

No evidence has been adduced to such effect. 

Defendant further argues that the notice of the dishonor of the note 
should have been given to him individually. 

Notice of dishonor of a note, served in due time on a partnership, is 
sufficient to fix the responsibility, both of the partnership and the mem- 
bers thereof, when demand has been properly made. 

Let the judgment be affirmed, and let the defendant pay the cost of this 
appeal. 

Howe tt, J., recused. 


A Porn ~ 


No. 903.—Joun J. Micure v. A. Brown & Co. et al. 


Where a commercial] firm is sued ona note drawn by the company after the dissolution of the firm, 
citation served on the agent of one of the partners, is not sufficient to bring the firm into court, 
although it be made at the former place of business of the firm. 

An agent cannot stand in judgment, or defend suits in court, without express and special authority 
from his principal. C. C. 2966. 

A judgment founded on a defective citation, is null and void. 

Where a judgment of the lowet Court has been declared null on appeal, on the ground of defective 
citation, the case will be remanded at the costs of the appellee. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Durant & Hornor, and Hornor & Benedict, for plaintiff and appellee. 
Clark and Bayne, for defendant and appellant. 
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TatiaFERRO, J. The plaintiff sues the firm of A. Brown & Co., as 
makers, and T. S. Powell & Co., as endorsers of a promissory note for 
the sum of seven hundred and fifty dollars, with interest. 

Judgment was rendered in the Court below in favor of the plaintiff 
against A. Brown, a member of the firm of A. Brown & Co., and against 
the endorsers, in solido. 

From this judgment A. Brown alone appeals. 

The only question presented is as to the legality of citation. 

The citation was addressed to A. Brown & Co., and also to T. S. Powel] 
& Co., and, in all other respects, appears to have the requisites of a legal 
citation. The sheriff’s return on the citation, addressed to A. Brown & 
Co., reads as follows: 

** Received, January 29th, 1866. On the 3lst day of January, 1866, 
served copy of the within citation, accompanying on defendant at 320 
Magazine street, by leaving the same into the hands of J. F. Paul, chief 
clerk of the firm of Brown & Co., a free person, apparently over the age 
of fourteen years, residing at the said domicil, and whose name and other 
facts connected with this service, I learned by interrogating him, the de- 
fendant being absent from home at the time of said service.” 

(Signed) **Joun Hector, Deputy Sheriff.” 

A judgment by default was taken against A. Brown & Co., on the 12th 
of February, 1866. On the 15th of that month, John F. Paul, by coun- 
sel, filed an ‘‘ application,” as it is styled, asking that the judgment by 
default be set aside, stating that A. Brown & Co. have no commercial 
domicil here, and that he has no authority to accept service of any petition 
or citation, and that A. Brown & Co. cannot, by him, be brought into 
court. 

On trial of the case afterwards, Paul was introduced as a witness by 
defendants. He testified that A. Brown & Co. were not then in business 
in New Orleans; that they were notin business there in January; that 
they had not been in business in New Orleans since the 30th of Septem- 
ber, 1865; that they had no store or commercial domicil in New Orleans at 
the time the suit was brought; that Brown lived at Natchez, where the 
note was dated; that the house or firm of A. Brown & Co., was dissolved 
in September, 1865; that he had been keeping the house for a year and a 
half; that the establishment was at 320 Magazine street; that Andrew 
Brown owns the property in which witness carried on business. This 
witness stated that he ‘‘ had a power of attorney from them in January; 
never since.” And afterwards, on cross-examination, he said ‘that he 
held a power of attorney from Andrew Brown, of the firm of A. Brown 
& Co.” This was produced. It is a notarial act, dated 14th of October, 
1865. 

This act specifies, among various powers granted to Paul, that he may 
‘*ask, demand, sue for, recover, receive, etc., all moneys, goods and ef- 
fects due him. To appear in all courts of law or equity, there to do and 
prosecute as occasion shall require, or to compromise, compound and 
agree in the premises by arbitration, or otherwise, as the said attorney 
shall in his discretion think fit; and generally, to do and perform all and 
whatever shall or may be required and necessary in the premises, as fully, 
amply and effectually to all intents and purposes, with the same force and 
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validity ,as he the said constituent could or might do, if personally present.” 

There is no evidence in the record, showing that any public notice was 
ever given of the dissolution of the commercial partnership of A. Brown 
& Co., and none whatever that notice of that event was ever given to the 
plaintiff, or that he had knowledge of it when he instituted suit. The 
cause seems to have been regularly set for trial, and the trial gone into 
without its being required by defendant, that the exception to the citation 
should previously be disposed of. 

As a witness in the case, J. F. Paul said: ‘‘ There was no notice given 
to plaintiff of the dissolution of that firm (Andrew Brown & Co.) that I 
know of; don’t know that any public notice was given of the dissolution 
of that firm; don’t think that they could have been given without my 
knowledge; I have no interest in the firm; I was a clerk of the firm.” 
And again, when questioned in relation to Brown’s property, and the 
nature of his business relations with Brown, the same witness said: ‘‘I 
transact all his (Brown’s) business for him here. I holda power of attor- 
ney from A. Brown to do that business.” 

The citation is directed to A. Brown & Co. It was served, as the return 
recites, at the house or store where the business of the firm had been 
conducted, and upon ‘*J. F. Paul, chief clerk of Brown & Co,” and who 
was, at the time of the service, the agent and attorney in fact of Andrew 
Brown, then absent from the State. Itappears that Andrew Brown lived 
at Natchez, Miss., doing the business operations of the firm of A. Brown 
& Co. in New Orleans, and there is nothing showing that he ever lived in 
New Orleans. ' It is not established that Paul was the clerk or agent of 
the firm, at the time this suit was instituted against it. His own testi- 
mony is clearly to the effect that he was not. He was, however, at that 
time, the agent and attorney in fact of Andrew Brown. The mandate 
introduced, grants a few special powers, but among them we do not find 
the power to defend suits. He is clothed with no power that seems sufii- 
cient to authorize the service of citation upon him. To represent his 
principal, as defendant, is not a power of mere administration. Such a 
power, it was laid down by Judge Slidell, in Fusilier v. Robin, 4 A. p. 61, 
can result only from the express terms of the instrument, or from an 
implication so clear as to be irresistible. C. C., Art. 2966. 

From all the facts of the case, we conclude that the citation was insuffi- 
cient, and, consequently, that the judgment is without effect. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed, and that there be judg- 
ment rendered in favor of the defendant, the plaintiff and appelle paying 
costs in both courts. 

Petition for a Rehearing, by plaintiff and appellee.—The plaintiff respect- 
fully prays for a rehearing in this case, to correct a clerical error in the 
decree entered. 

The judgment reverses the decree of the lower Court, owing to there 
being no legal service of citation, and the defendant not having been 
brought properly before the Court, and renders judgment in favor of 
defendant. 

We respectfully submit that no final judgment can be rendered herein, 
unless the parties are before the Court; if they are, plaintiff is entitled to 
a judgment, the evidence fully supporting his demand; if they are not, 
the only decree can be one of dismissal or nonsuit. 
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Howett, J. A rehearing has been granted in this case to correct the 
decree. 

The judgment of the lower Court was reversed, because no legal cita- 
tion is shown to have been made, and a final judgment rendered in fayor 
of the defendant and appellant. This was erroneous; the cause should 
have been remanded, to enable the plaintiff to have citation made. 

It is therefore ordered that our former judgment be set aside, and it is 
now ordered that the judgment of the lower Court be reversed, and the 
cause remanded to be proceeded in according to law. The plaintiff to pay 
costs of appeal. 





No. 959.—Mnrs. E. R. C. Monrose v. Anrour Brocarp AnD Mrs. Denpevcn. 


There is no authority given by law toa notary public, before whom an act of sale is to be passed, to 
receive moneys or checks from one party to deliver to another. Such acts form no part of his 
duties as notary. 

The surety on a notary’s bond for the faithful performance of his duty as such,is only bound for 
such acts as the Jaw authorizes or requires him to do in his official capacity. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
T. W. Collens, for plaintiff and appellee. A. Pi/ot, for defendant 
and appellant. 

Hyman, C. J. Mrs. Delettre caused an auctioneer in the city of New 
Orleans to offer for sale a slave at public auction, who was adjudicated to 
plaintiff for $580. 

Plaintiff deposited with Arthur Brocard, a notary, a check for that 
amount, to be by him hended to Mrs. Delettre as soon as she made to 
plaintiff, a good and valid title to the slave, by an act of sale which was 
to be passed before him as notary. 

Mrs. Delettre failed to make a title, as it was discovered that she was 
not the owner of the slave, and plaintiff sued Brocard and Mrs. Delpeuch 
as the security on’ his bond, as notary, for the amount of the check, alleg- 
ing that he had collected the same. 

Judgment was rendered against both defendants, and Mrs. Delpeuch 
has appealed. 

There is no authority given by law to a notary, when parties intend to 
pass acts of sale before him, for him to receive moneys or checks from 
one party to deliver to another. Such an act forms no part of his duty 
as a notary. 

The security which he gives for the faithful performance of his duties 
as notary, is only bound for such acts of his as the law authorizes or re- 
quires him to do in his official capacity. 

Appellant, in her answer, averred that a provost court in a proceeding 
before it between plaintiff and Mrs. Delettre, had ordered Brocard to 
retain the $580, until Mrs. Delettre could furnish a clear title to the 
slave. 
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~The Judge of the District Court gave this allegation as an additional 
reason why he rendered judgment against appellant. 

He says: ‘“ By this order of the provost court, Brocard was made the 
common custodian of both parties in his official capacity; that the official 
deposit was recognized by an omnipotent court.” 

Of the extent of the power of a provost court, the Judge had nothing 
to do in deciding this case, as regards the appellant. 

She had bound herself on the bond, for the faithful discharge by 
Brocard of his duties as a notary, as presented by the laws of the State 
of Louisiana only. 

Whatever other capacity than that given by the law of the State which 
a provost court could confer on the notary, Brocard, would not change 
her obligation. 

Let the judgment of the District Court, so far as it is against the ap- 
pellant, be annulled and reversed, and let there be judgment in favor of 
appellant, with costs in both courts. 





No. 1016.—Josr Dominco v. Toe Lovrstana Moutvat Insurance Co. 


The doctrine in the case of Jose Domingo v. The Merchants’ Mutual Insurance Company (19 An. 
p. 479) reaffirmed. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
W. H. Hunt and T. L. Bayne, for plaintiff and appellee. Eu. Briggs 
and J. M. Davidson, for defendants and appellants. 

Howett, J. This suit, submitted by written consent, grows out of the 
same cause of action, and rests upon the same pleadings and evidence, as 
those of the same plaintiff against the Merchants’ Mutual Insurance Co., 
and the Union Insurance Co., and for the reasons therein assigned, the 
judgment is affirmed. 





No. 38.—F'rancis Lompas v. Ferprnanp Cotter. 


The legal mortgage accorded to a married woman on the real property of her husband, to secure the 
recovery of her paraphernal means, attaches, and has force and effect on property acquired by the 
husband after her means have come into his hands, from the date of the purchase by the husband. 

The vendor’s privilege is superior in rank to the mortgage of the wife on the property of her husband, 
but to make it availab‘e against the wife’s mortage, it must be recorded in the office of the Recor- 
der of Mortgages, in the manner and within the time required by law. C. ©. 5240. 3241. 

The mortgage resulting from the recording of an act of sale of real estate, to the husband, is inferior 
in rank to the legal mortgage of the wife on the property of her husband, accorded by law for the 
restitution of her paraphernal estate. 


PPEAL from the District Court, Parish of St. James, Lawes, J. 
J. H. disiey, for plaintiff. L. D. & F. J. Nicholls, for defendant. 
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Hyman, C. J. On 10th March, 1858, Francis Lombas sold to Ferdj. 
nand Collet, a tract of land in the parish of St. James, on a credit. 

Collet gave his three notes to Lombas for the land, and in the act of 
sale the vendor's privilege retained, and a special mortgage given on the 
land to secure the payment of the notes. 

The act was recorded in the office of the recorder of mortgages of the 
parish of St. James, on 28th February, 1859. 

One of the notes, having become due, Lombas sued Collet, and obtained 
judgment against him, wherein it was decreed that the vendor’s privilege, 
and the special mortgage be recognized and enforced. 

Lombas caused execution to be issued on the judgment, and the land 
to be seized and sold by authority thereof. It was sold for $2,000. 

Mrs. Ferdinand Collet, having obtained judgment against her husband, 
Ferdinand Collet, for $3,400, being the amount of her paraphernal means, 
received by him in the years 1850 and 1853, filed her opposition, and 
claimed therein the right to be paid out of the proceeds of the sale under 
execution. 

Lombas transferred the judgment he obtained against Collet, and also ° 
the notes to other persons, and they appeared in the suit, and claimed to 
be paid the proceeds of the sale. 

The District Judge rendered judgment, decreeing that to Mrs. Collet 
should be paid the proceeds of the sale, there being no proof that Fer- 
dinand Collet had other real property. 

From this judgment the transferrees of Lombas have appealed. 

The legal mortgage accorded by law to Mrs. Collet on the real property 
of her husband to secure to her the recovery of her paraphernal means, 
and by him for his own purposes, had force and effect on the land he - 
bought from Lombas against Lombas as his transferrees, from the day he 
bought it, to wit: from 10th day of March, 1858. See 4 Rob. Rep. 71; 
11 Rob. Rep. 154; 10 La. Rep. 301; 2 An. Rep. 775; 4 An. Rep. 411 and 
569. 

The vendor’s privilege, which the law accorded to Lombas on the land, 
would have out ranked Mrs. Collet’s mortgage, being a preferred right to 
a mortgage, had he not failed to record the act of sale in the office of the 
recorder of mortgages within the time the law required him to do so, in 
order to preserve his privilege. Having neglected to do so, he lost his 
privilege, and the mortgage given in the act of sale had effect as regards 
such persons, only from the time it was recorded in the office of recorder 
of mortgages. C. C., Arts. 3238, 3240, 3241, 3314. 

The mortgage of Mrs. Collet out ranked that given in favor of Lombas, 
and entitled her to be paid out of the proceeds of the sale in preference 
to Lombas, as his transferrees. 

Let the judgment of the District Court be affirmed, the appellants to 
pay the cost of this appeal. 


Iustey, J., recused, 
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No. 1038.—Succession or G. C. W. Vocer—Fe.ix Gra, Testamentary 
Executor v. Mrs. W. VoGet anp CHARLES Firz. 


A testamentary executor derives his authority from the judgment ordering the registry and execution 
of the will, and appointin« and confirming the executor. 

Letters testamentary are merely the evidence establishing the fact, that the executor has been duly 
qualitied. 

Where the wil! names the executor, and the judgment of the Court confirms the party named in tho 
will as testamentary executor, the judgment must have effect until reversed on appeal, or in an 
action of nullity. 

A testamentary executor, after he was duly qualified, and had charge of the estate, by refusing to 
take the oath of allegiance required by the Government of the United States, and going beyond 
the jurisdiction of the proper authorities, became /unctus officio, and !ost all right to administer 
the property of the succession any further, and all claims to commissions, except on sums recov- 
ered by him prior to the abandonment of his trust. Succession of Poindexter, 19 A. p. 22. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
A F. Grima, for plaintiff and appellant. C. Roselius, for defendants 
and appellees. 

Lasavuve, J. The plaintiff claims of the defendants, in solido, the sum 
of $7,717 49, as a balance due him as commission, by said succession, 
on the inventory made 12th June, 1862, and amounting to $335,711 11. 

The District Court, after a hearing, allowed the plaintiff one-half of tho 
legal commission, and he took this appeal. 

The petition alleges, in substance, that on the 4th of June, 1862, the 
olographic will of said Vogel was duly probated, and petitioner appointed, 
confirmed and qualified, by taking the oath as executor of said will, with 
the seizure of the entire estate; that on the twelfth of same mouth, the 
property was duly inventoried and appraised, amounting to $335,711 11, 
after deducting the liabilities; that in his said capacity, petitioner pro- 
ceeded to a settlement of said estate, but on the 10th of August, 1864, he 
was compelled to leave the city temporarily, and that in order to protect 
the interest of said estate he appointed as executor aforesaid, T. Kratts- 
schnitt of this city, his attorney, to represent him in such capacity; that ° 
when petitioner left the city he was duly qualified as testamentary executor 
aforesaid, and had acted as such, and was entitled to the commission grant- 
ed by law; that on the 14th February, 1865, Charles Fitz presented a peti- 
tion, alleging that the said estate, being in the course of administration, 
the petitioner, Grima, was no longer qualified to perform his functions, he, 
having not taken the oath of allegiance, was ordered out of the Depart- 
ment of the Gulf; that he was absent, and that it was necessary to appoint 
a dative testamentary executor to administer said estate; and that on the 
27th of the same month, said Fitz was appointed dative testamentary 
executor; that said Fitz on the 4th May, 1865, presented a pretended 
account of his administration, in which he took no notice of petitioner's 
claim for commission, and having accounted to Mrs. Vogel for the assets 
of the estate, he obtained his discharge and remained, and is still the 
agent of said Widow Vogel, still holding in his hands all the assets of 
said estate; that all the proceedings of said Fitz in said succession are 
null and void. 
ll 
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The plaintiff annexes to his petition an account of his administration, 
showing a balance due him for commission of $7,717 49, which he claims 
in solido against the said Widow Vogel and Fitz. 

The petition concludes by praying that all the proceedings of said Fitz, 
from the 14th February, 1865, to the 20th May of same year, the order 
appointing him, his pretended account, the decree homologating the 
same, and discharging him from any further liability, be annulled ang 
avoided; that petitioner be recognized as the executor of said deceased, 
and that the defendants be ordered to return to petitioner all the assets; 
that his account be homologated, and should the Court be of opinion 
that the proceedings of said Fitz are regular, then he prays for judgment 
in solido against the defendants for $7,717 49,balance of his commission, 
and for his discharge from any further responsibility as executor, and for 
general relief, etc. 

The answer contains a general denial, alleges specially that plaintiff 
never was executor of the will of Vogel; that a few days after the pro. 
bating of the will, General Butler ordered all persons exercising functions, 
private or public, to take an oath of allegiance to the United States, and 
those refusing, were forbidden and disqualified from performing any civil 
functions; that both said plaintiff and the then Judge refused to take the: 
oath; that afterwards General Butler issued another order requiring all 
persons to take the oath or register themselves enemies of the United 
States; that plaintiff refused to take the oath, and he registered himself 
as an enemy, and he was expelled from the Department of the Gulf; and 
that by these acts, he voluntarily incapacitated himself to act as executor, 
and letters testamentary were never issued to him, and that the estate 
remained without representation for several years; that even if said plain- 
tiff was ever executor, he had long since ceased to be so when Fitz was ° 
appointed, by lapse of time. 

The defendants oppose the account, and every item thereof to the 
credit of plaintiff, and specially the commission. At all events, commis- 
sion should not be allowed on bad debts and worthless stocks. 

They pray that the petition and account be dismissed, and for all other 
relief, etc. 

The first question presented is, whether or not the plaintiff was ever 
fully qualified to act as executor of the last will and testament of G. C.W. 
Vogel. 

It is admitted that the will, in which plaintiff was appointed, was duly 
probated, and the plaintiff confirmed and sworn as executor, but that 
letters testamentary never were issued; hence, it is contended on the part 
of the defendants, that such letters must be viewed in the light of com- 
mission, authorizing the appointee to exercise his functions, and that 
until such issuance, he is without legal authority. 

We are of opinion that an executor derives his authority from the judg- 
ment ordering the registry and execution of the will, and appointing or 
confirming the executor, and that the letters testamentary are merely the 
evidence establishing that the executor has been duly qualified to act, by 
judgment, by taking the oath, and by giving bond, if one was required 
under the law. The production of such letters dispenses the party from 
showing that the prerequisites of the law have been complied with; but, 
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in the absence of letters he may show the judgment, the oath of office, 
and the bond; in this case no bond was necessary, as the plaintiff was 
appointed by the will. The judgment confirming him as executor must 
have its effect, until it be reversed by appeal or in an action of nullity. 
18 L. 352. 9 KR. 189. 

In Hoover v. Sellers, 5 A. 181, our predecessors seem to have considered 
that the order appointing a tutor, his bond and oath of office, were suffi- 
cient to show the qualification of the tutor without letters of tutorship. 

We are of opinion that plaintiff was duly qualified as executor, without 
the issuance of letters testamentary. 

It appears that the plaintiff, immediately after being qualified as exec- 
utor, took possession of the whole estate, and continued to administer 
the same personally, until the 10th of August, 1864, when he appointed 
as his agent to represent the estate John Kruttschnitt, who took posses- 
sion of the said estate, and retained the same until the appointment of 
Mr. Fitz, to whom it was delivered in the latter part of February, 1865. 
Itappears further, that the plaintiff never took the oath of allegiance, 
and was compelled to leave the city in the fall of 1864, having declared 
himself an enemy to the United States. 

Under these circumstances, we are of opinion that the plaintiff, ‘‘ by 
refusing to take the oath of allegiance, and going beyond the jurisdiction 
of the proper authority became functus officio, and lost all right to control 
oradminister the property any further, and all claims to any commission, 
except on sums received or recovered by him prior to his abandonment of 
his trust.” 

This is the language held by this Court in Succession of Thos. B. Poin- 
dexter, in regard to a curator. 19 A. p. 22. 

Therefore, when Charles Fitz was appointed the office was vacant, and 
his appointment as dative testamentary executor was legal. 

Upon the whole, we are of opinion that the judgment appealed from 
has done justice between the parties, according to law. 

It is therefore ordered and decreed that the judgment be affirmed, and 
that the appellant pay costs of appeal. 

















No. 1177.—Tneopore Srexn v. Fasnacut Broruers, 


The question of the liability of principal or agent to third parties must be determined by the circum- 
stances of the transaction and the conduct of the parties. 

Where a party, dealing with an agent, with a knowledge of the principal, gives the credit to the agent, 
he is bound by his choice. Story on Agency, No, 291. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
J. L. Tissot, for plaintiff and appellant. G. Schmidt, for defendants 
| and appellees. 


Howett, J. Plaintiff, a merchant in New York, claims of defendants 
in New Orleans, the balance of an account, being the difference between 
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the price of a lot of coffee shipped to the latter, and the net proceeds of 
cotton received by him for their account. The defence is, that the defen, 
dants had no dealings with plaintiff, but with one J. H. Pain, their factor 
here, to whom plaintiff gave credit, and they claim in reconvention the 
value of the cotton as damages, for disobedience of instructions. Judg. 
ment was rendered dismissing plaintiff's demand, and condemning him 
to pay to defendants the net proceeds of the cotton sold by him, from 
which he appealed, and defendants have joined in the appeal, claiming a 
larger sum. 

The first question presented is, to whom did plaintiff give credit in the 
coffee transaction? 

Pain, the intermediary, says that the coffee was sent directly to defen- 
dants, but plaintiff charged it to him in his account current. Witness 
was, at the same time in open account with defendants, and there was a 
balance in their favor. He says: ‘‘Stehn held me responsible for these 
coffees, from the fact that he charged them in the account current.” 

The course of dealing between the parties corroborates this testimony, 
and shows that plaintiff dealt with and gave credit to Pain, who, on his 
part, dealt with defendants. 

The coffee was ordered, in a letter dated 7th February, 1863, from Pain 
to plaintiff, to be sent to defendants, accompanied with the statement 
that the order would be covered by a consignment of sugar or cotton. 
Prior to that date Pain had made shipments of merchandise te plaintiff 
for account of parties here, and among them were cotton and molasses 
for account of defendants, for which plaintiff accounted to Pain, although 
he knew defendants were the owners here, and when Pain ordered goods 
from New York for his friends here, they were charged to him and not to 
his friends. 

On one occasion defendants, having a particular lot of cotton, shipped 
a part through Pain to plaintiff, for which he accounted to Pain. The 
other portion was shipped to Havre, and thence reshipped to plaintiff for 
account, and it is this lot that plaintiff sold, and contends was intended 
to cover the order for the coffee. We think, however, the defendants did 
not so intend, as the shipment had been made in the fall of 1862, and a 
very few days after the order for the coffee was given to Pain, and some 
time prior to the shipment thereof, they countermanded the order of 
reshipment from Havre to New York, but not in time, and as soon as they 
heard it had arrived in New York, they ordered it to be turned over to 
another party. The inference from the statement in Pain’s letter to 
plaintiff is, that he expected to consign cotton or sugar to cover the order 
for the coffee, and that he had no reference to defendants’ cotton in 
Havre, for in the same letter he informed plaintiff that defendants were 
not satisfied with the sale of the part sold by him. 

In questions as to the liability of principal or agent to third persons, 
the great inquiry must be, to whom was credit knowingly given according 
to the understanding of the parties, and this is to be determined by the 
circumstances of the transaction and the conduct of the parties. Story 
on Agency, No. 288. And where a party, dealing with an agent, with a 
knowledge of the principal, gives the credit to the agent, he is bound by 
his choice. Id. No. 291. 





























NEW ORLEANS, JANUARY, 1868. 85 


Stehn v. Fasnacht Brothers. 





~_-— 









__ 


- Upon the reconventional demand, we think the District Judge did not 
err. 

The witnesses for the defence did not seem to be familiar with the true 
condition of the cotton in question, and they do not give the price of 
such cotton; while several, on the part of plaintiff, show that it was 
falsely packed, inferior, and broughtits full value at the time. There is no 
evidence of its value at any other date. Defendants seem to have been 
aware of its suspicious condition. 

We think substantial justice has been done between the parties, under 
the evidence in the record. 


Judgment affirmed. 




































No. 944.—Sopnta Perers et al. v. CaTHARINA FRALINGHOUSE et als, 


Where a party sets up by way of exception the plea of res judicata, the former judgment on which the 
plea is founded, must be for the same cause of action and between tne same parties. 


PPEAL from the Third District Court of New Orleans, Handlin, J. 
‘1 P. S&S. Biron, for petitioner and appellant. J. C. Colman, for defen- 
dants and appellees. 


Hyman, C. J. In this suit Sophia Peters, in her capacity of tutrix of 
the minors, Henry Martin, Charles, Catharine, John and Baraba Peters, 
opposed the sale of a lot of ground in the city of New Orleans, seized on 
the 2ist of September, 1865, as her property, by authority of executions 
on judgments in cases of T. Peter Burger v. Sophia Peters, and Maria C. 
Fralinghouse v. Sophia Peters, on the ground that the lots belonged to said 
minors. 

She claimed that they derived it from the succession of Antoine Peters, 
their deceasec ancestor. 

She prayed that the lot might be released from seizure; that her appor- 
tion might be sustained, and that should the sheriff make a sale of the 
lot, the sale might be declared null and void. She further prayed for 
general relief. 

The defendants filed the exception, res judicata. 

The District Judge sustained the exception, and dismissed the suit. 

Plaintiff has appealed. 

The defendants introduced in evidence the record of the suit of Sophia 
Peters v. A. Shaw, Sheriff et al., to sustain the exception. 

The record of this suit shows that the defendants, on their judgments, 
in the above cases against Sophia Peters, had executions issued in April, 
1864, and caused the lot to be seized as her property, when she, as the 
administratrix of the succession of Antoine Peters, deceased, made oppo- 
sition to its seizure on the ground that it belonged to the said succession, 
obtained a writ of injunction, prohibiting the defendants from selling 
the lot, gnd asked that it be decreed to belong to said succession; that on 
the 28th day of May, 1864, the injunction was dissolved, on motion of 
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defendants; that subsequently to the dissolution of the injunction a judg. 
ment by default was taken against defendants, and that on the 11th day 
of January, 1865, a definitive judgment was regularly rendered against 
them, decreeing the lot to be the property of the estate of Antoine 
Peters, deceased. ° 

No appeals were taken from these judgments. 

The defendants rely on the judgment, dissolving the injunction as form. 
ing res judicata in relation to the property in controversy. 

The injunction was a mere conservatory writ, obtained to prevent the 
sale of the lot during the pendency of the suit. 

The dissolving of the same settled no question as to the right or title 
to the property in contestation. 

The causing of the seizure of the lot by defendants on 21st of Septem- 
ber, 1865, under these executions, was, if the allegations of plaintiff are 
true, an indirect attempt by the process of a court to destroy the adjudged 
right to a thing in a former suit between the same purties, in the intend- 
ment of law, and founded in the same cause of action. 

Let the judgment of the District Court sustaining defendants’ exception 
and dismissing the suit, be annulled, avoided and reversed. Let the 
exception be overruled, and let the case be remanded to the lower Court, 
to be proceeded with according to law, defendants to pay the cost of this 
appeal, 





No. 922.—Succession or Wipow Cuas. Perret. 


Where a party appears in Court by way of opposition to the homologation of an administrator's 
account, he thereby waives citation. and the Cocrt is authorized to render Judg:inent against him 
in the capacity in which he appears as opponent. 

Where no opposition has been made to a particular item of an administrator's account in the lower 
Court, it wiil not be noticed if made on appeal. 


PPEAL from the District Court, Parish of St. Charles, Beauvais, J. 
A. Lavisson, for appellees. A. Derbes, for appellant. It. King Cul- 
ler and John Henderson. for absent heirs. 


Howett, J. The administrator of the succession of Mad. Constance 
Perret, deceased, having filed a provisional account, showing that the 
proceeds of movables were insufficient to pay the privileged devts, prayed 
that the purchaser of the real estate, who was the mortgagee, be ordered 
to contribute the sum necessary to meet the deficiency. J. B. Pecoul, 
agent of the widow and heirs of Marius Jartoux, and the purchaser as 
such of the mortgaged property, filed a petition alleging his right to re- 
tain the price of adjudication, ‘‘subject to the payment of such legal and 
privileged claims, if any there are, as may be entitled to preference over 
his,” opposing most of the items in the account, and praying that after 
the proceeds of the movables be absorbed, he be ordered to pay the defi- 
ciency out of the price retained by him. 

The District Judge struck out some items, reduced others, homologated 
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the tableau as thus amended, and ordered ‘‘ that the purchaser of the 
real estate, Francois Jartoux, through his agent, pay to the administrator 
$847 53,” the sum necessary to pay the privileged debts allowed. 

From this judgment Pecoul, agent, has taken a devolutive appeal. 

The first point presented by the appellant is the nullity of the judgment 
for want of citation, and because he is condemned as the agent of a de- 
ceased person. 

The appearance made by him in his petition of opposition, and the 
prayer therein waived citation, and authorized the Court to render judg- 
ment against him, as agent of the parties whom he actually represented, 
The discrepancy in the name of the purchaser we must consider a mere 
clerical error, corrected by the judgment itself, which is against the pur- 
chaser of the real estate, whom the pleadings and evidence show to be J. B. 
Pecoul, agent of the widow and heirs of Marius Jartoux, otherwiso 
Pecoul, as agent, would have no cause to complain of this part of the 
decree, for his name is not mentioned therein as the agent, and we could 
not examine the judgment in this respect, as Francois Jartoux, of whose 
death there is no proof, has not appealed, nor was he before the lower 
Court. . 

The appellant has urged objections in this Court to these items only in 
the tableau, to wit: the administrator’s commissions, the fee of the attor- 
ney for the succession, and the fee for the attorney for absent heirs, 

No opposition was made in the lower Court to the administrator’s 
commissions, and we cannot therefore inquire into their allowance. The 
sum of $638 45 was allowed to the attorney for the succession, being five 
per cent. on the amount of the inventory. This, we think, too much. 
The amount distributed in this tableau is something less than five thous- 
and dollars, and five per cent. thereon, would be a little less than two 
hundred and fifty dollars, 

There was no litigation nor difficulty in the settlement so far of this 
succession, the proceedings in which were simple, requiring no special 
professional skill and labor. 

We think the srvices will be justly compensated by a fee of $250. 

The sum of $175, allowed to the attorney for absent heirs, is objected 
to as too large. 

Nothing is coming to the absent heirs, out of which the allowance 
should be made, but the appellant asks us to regulate the fee by the value 
of the services rendered as shown by the mortuary proceedings. We find 
that he attended the taking of the inventory, signed a notarial act of 
acceptance, with benefit of inventory, and filed an opposition to the 
tableau. The opposition was on its face unfounded, and the other acts 
were merely formal, for all which we think the sum of $75 ample compen- 
sation in this instance. 

It is therefore ordered that the judgment appealed from be so amended 
as to reduce the fee of the attorney for the succession from $638 45 to 
$250; that of the attorney for absent heirs from $175 to $75; and to order 
the purchaser of the real estate of this succession, sold on 28th June, 
1865, to contribute, out of the price retained, the sum of $359 08 instead 
of $847 53, ancl that as thus amended the judgment be affirmed, costs of 
appeal to be paid by the appellees. 
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No. 1058.—J. F. Perry v. James E. Dunnam, Sheriff, et al, 


Where furniture cf a hotel has been provisionally seized by the landlord in a suit for rent, and he 
consents that the sheriff allow it to be used by the defendant until the sale: Held—That the 
defendant is not responsible for any portion of the furniture stolen between the date of such 
agreement and the sale. 

The sheriff is responsible for the loss which occurs through his fault or negligence, in enforcing the 
process of the Court; but he is relieved of that responsibility, if the parties by agreoment op 
orders, assume control and direction of the property seized. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
C. E. Schmidt, for plaintiff and appellee. L. Madison Day, for defen. 
dants and appellants. 

Hyman, C. J. Plaintiff, as owner and lessor of the Orleans Hotel, a 
large building in the city of New Orleans, having rent claims against 
Catharine Lachenmeyer and her husband, August Lachenmeyer, brought 
suits against them in the Sixth District Court of New Orleans, for the 
amount of rent due him, and sued out two writs of provisional seizure, 
whereby the sheriff of the parish of Orleans, James E. Dunham, was 
commanded to seize provisionally, end take into his possession and safely 
keep until further order of the Court, the furniture, effects, goods and 
property in the hotel, and on which plaintiff claimed the landlord's 
privilege. ; 

The sheriff on the 24th of November, 1862, made the seizure. 

By written order of plainti¥ the defendants, Mr. & Mrs. Lachenmeyer 
kept the hotel open for boarding and lodging, and used the provisions 
therein, and by agreement between them and plaintiff, the sheriff sold at 
public auction on 2d February, 1863, the property seized in lump to . 
plaintiff. 

Many of the articles seized were purloined by the defendants or others, 
between the time of the scizure and the sale, and plaintiff has sued in 
this suit the sheriff and his securities, to recover of them the value of the 
stolen articles. 

The sheriff is responsible for any loss or injury sustained through his 
fault or neglect in enforcing processes of courts, but when the parties 
restrain him by orders or agreement, so that he has not control over pro- 
perty which he hes been ordered to seize and keep, and loss results from 
such orders or agreements, he is not responsible to the parties therefor. 
The plaintiff, by permitting the property seized to be used in the manner 
stated above, gave opportunity for persons to purloin the articles, and he 
cannot fix responsibility on the sheriff for consequences of his own acts, 
The sheriff and his securities are appellants, from a judgment against 
them. Let it be reversed, and let there be judgment against plaintiff for 
costs. 


Petition for a Rehearing, by plaintiff and appellee.—The Court, in the 
opinion rendered in favor of the defendants, appears to have overlooked 
some material facts, the consideration of which the plaintiff believes will 
induce it to change the decree herein rendered. 

By written orders, found at pages 110 and 111 of the record, Mrs. Lach- 
enmeyer, the lessee, was allowed to use such wines, liquors and provisions 
as she might require for the use of the hotel. This permission was given 
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on the 25th November, 1862, the day after the provisional seizure had 
jssued. ‘Ihe sheriff's keeper informs us there were four or five boarders 
in thehonse. ‘The inventory of the movables seized was made, it seems, 

onthe said 25th November. 

The Court says, that ‘‘ when parties restrain the sheriff by orders or 
agreements, so that he has no control over property which he has been 
ordered to seize and keep, and loss results from such orders or agreements, 
he is not responsible to the parties therefor,” and that ‘‘the plaintiff by 

rmitting the property seized to be used in the manner stated above,” 
(i.e., keeping the house open as a hotel and using the provisions therein) 
gave opportunity for persons to purloin the articles, and he cannot fix 
the responsibility on the sheriff for consequences of his own acts.” 

It will, we presume, be conceded, that under a writ of provisional seiz- 
ure for rent, a landlord has no right to shut up the house leased, and 
prevent the tenant from occupying and using it. The sheriff, in executing 
the writ, may, however, remove the movables he reizes from the leased 
premises, or he may leave them therein, and hold possession thereof 
through guardians or keepers, whom he appoints to take care of, and 
watch over the same. 

he sheriff could not conveniently have removed the furniture of a 
large hotel, withont great expense, and great risk of damage and loss in 
transportation. Hence, the furniture seized was allowed to remain in the 
hotel. 

Now the sheriff, at the instance of the plaintiff’s agent, on the very day 
on which the written order of plaintiff was given, authorizing the use by 
the tenant of the provisions for the boarders, viz: on the 25th November, 
made an inventory of all the property which he had seized. 

Why was this done; if not for the very purpose of establishing beyond 
eavil, what property he had taken under his care, and would be responsi- 
ble for? Did he, on that day the inventory was made by him, inform the 
plaintiff that he would not hold himself responsible for any of the pro- 
perty seized, because he considered that the written orders of the plain- 
tiff impeded or obstructed him in the discharge of his duty as sheriff? 

Did he, atany time after the seizure, give the plaintiff or his agent, the 
slightest intimation that any of the articles seized were disappearing, and 
that he could not prevent their being purloined, owing to the fact that 
the house was kept open as a hotel ? 

No; for seventy-one days that he had his keepers on the premises, 
from the 24th November, 1862, to the 2d February, 1863, (the day of sale) 
nothing is said about there being any article missing. .T'wo-thirds of the 
furniture in that large hotel was carried away, wardrobes, bedsteads, bu- 
reanx, furniture of the heaviest description. (See the list of twenty-three 
pages in the record.) And does any one, at any time, apprise the plaintiff 
of the fact? No. How then, and when does he discover that all this 
large amount of movable property has disappeared? Why, when he 
comes to cluim possession of the same as the purchaser under the sheriff's 
sale | 

Surely, whole sets of household furniture, filling some three dozen 
rooms in a hotel, could not be removed without the kio ledge of the 
sheriff's keepers, if they kept any watch over the property. A bedstead, 
an armoire or a bureau, are not articles that a boarder could have hidden 
ander an overcoat, or removed without being both heard and seen. 

But be this as it may, the sheriff has not offered a tittle of evidence to 
show how those goods disappeared, and the testimony of his very kcepers 
betrays the grossest negligence. For one of them states: ‘‘I was placed 
there as keeper two or three days after the seizure, and remained there as 
keeper until the sale. I was in company with another keeper, Mr. Leh- 
mann, during the whole time. Lehmann was the keeper during the day, 
and I during the night.” (R. p. 101.) And he adds: ‘I sleptin tho 
hotel at night.” (R. p. 102.) He evidently agreed with Dogberry’s watch- 
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man, that ‘‘the duty of the watch is to sleep.” 

The plaintiff is not only led to believe that all the property seized is jn 
the leased premises, but the sheriff advertises the whole for sale as stjjj 
in his possession, and in accordance with the inventory taken by himself 
Nay, he reads the whole inventory at the sale, to inform bidders ag tg 
what he was offering for sale. The plaintiff thereupon bids $3,000 on the 
furniture, and it is adjudicated to him. When he goes to take possession 
of the property sold, lo! and behold! two-thirds of the furniture hag 
vanished ! 

By the advertisement, the sheriff informed the public and the plaintiff, 
that he still had the goods in his possession. And when he comes to 
deliver them to the purchaser they are not found. At what time did they 
disappear, no one seems to know. 

The plaintiff is now told that by allowing the hotel to be kept open and 
provisions used, he so interfered with the sheriff’s keeping as to exonerate 
him from any liability. 

Has the Court noticed the fact that the sheriff charged and was paid 
$284 for the keeping, say $4 per day from the 24th November, 1862, to 
the 2d February, 1863? (See R. p. 189.) What was he paid that sum 
for? To keep and guard the movable property which had been seized, 
Can he now, after he has received that compensation which he was only 
authorized to claim for safely keeping the property, tell the plaintiff: “J 
am in no way responsible to you. It is true, I undertook to keep the furni- 
ture seized, but as you allowed the hotel to be kept open and provisions 
used, although I did not object to it, and continued to keep the property, 
I was relieved from all responsibility, and was entitled to my pay, al- 
though every piece of furniture had been taken away, and I could give 
yon no information as to the cause of its disappearance.” 

Can such an answer meet with the approbation of the Court? No, 
The plaintiff cannot believe that the sheriff will be allowed to make him 
pay for an inventory which was to indicate what the sheriff had seized, 
and would have to account for, and to charge and receive a liberal com- 
pensation for the safe-keeping of the property seized, and then be allowed 
to escape liability for any portion of such property, on the excuse which 
he has set up in this case. 





——————__. 


Rehearing refused. 





No. 1084.—I: Szymansxr v. S. Puassan. 


The principle of law is well settled, that where an agent disobeys the instructions of his princ!pal, 
and loss occurs by his disobedience, the agent becomes personally liable for the damages. 

The principle of law is equally well settled, that whenever the agent has committed a breach of 
instructioas, and the principal with a full knowledge of all tne consequences adopts his acts, he is 
bound by them, and the agent is discharged: and the principal's acts will be liberally construed in 
favor of a ratification of the acts of the agent. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
P. H. Morgan, for plaintiff and appellant. A. L. Tissot, for defen- 
dant and appellee. 

Iustey, J. Sometime in April, 1862, the plaintiff, intending to violate 
the blockade at the entrance of the river Mississippi, shipped on the 
schooner Cora, at the port of New Orleans, a cargo of stores and cotton, 
consigned to Cahuzac Brothers, at Havana, where she arrived safely, and 
landed her cargo without accident. 

Previous to the departure of the Cora from New Orleans, the defendant, 
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* gho was the friend and correspondent of the consignees of the plaintiff's 


cargo, undertook, at the special instance and request of the plaintiff, to 
act as the intermediary between him and that commercial house, to which 
he undertook to communicate the plaintiff’s instructions, as to the dispo- 
sal of the cargo. 

These instructions, which were verbal, were to sell at Havana all the 
cotton, except one hundred bales, if the Havana market proved as fair as 
the European one; to reship the one hundred excepted bales, which were 
of superior quality, toa port in England for sale there, and to transmit 
the proceeds of the cotton intended for sale in Havana, if sold there at 
all, to the banking house of Baring Brothers & Co., in London or 
Liverpool. 

The defendant, instead of transmitting these precise instructions to 
Cahuzac Brothers, left it discretionary with them to sell the whole cargo 
at Havana, if it should prove equally as advantageousas a sale in a Euro- 
pean port; and in the event of a sale there, the consignees were to trans- 
mit the proceeds to Europe in No. 1 exchange. 

Cahuzac Brothers, under these discretionary powers, sold in Havana all 
the cotton shipped to them on the Cora by the plaintiff, and they trans- 
ferred a part of the proceeds of saie to the captain of the Cora, which 
was duly received by the plaintiff. 

The balance of the proceeds was transmitted by Cahuzac Brothers, in 
their own bill of exchange, drawn in three parts on Fred Hutt & Co. Lon- 
don, to Cahuzac Freres, at Paris, France, to be credited to the plaintiff, 
but subject to the order of the defendant. The defendant, having sub- 
sequently paid the amount of the bill of exchange to the order of the 
plaintiff, in the manner which will be hereinafter explained, had the pro- 
ceeds of the bill, the first and second of which had been sent to Europe 
and paid, transferred to his own credit on the books of Cahuzac Freres, 

The third of the sct of exchange, as was customary in Havana, was 
forwarded thence to New Orleans, in order to show that the remittance of 
the balance of the proceeds of the cargo had been made to Europe, but 
this third never reached the party to whom it was addressed, but fell into 
the hands of Maj. Gen. Butler, then in command of the Department of 
the Gulf, who, exonerating the defendant, from all blame in the transac- 
tion out of which the bill proceeded, compelled the plaintiff, whom he 
deemed the culpable party, to pay it—which he did, by an order on the 
defendant to that effect. 

The amount of the bil) of exchange thus paid for the plaintiff by the 
defendant was eleven thousand six hundred and ninety dollars, refunded 
him in the manner before stated, and it is to recover from the defendant 
this precise amount, as the balance of the proceeds of the consignment 
by the Cora, that the plaintiff, attributing the seizure of it by General 
Butler to the defendant’s non-observance of his instructions, that the 
present suit is instituted. 

The shipment by the Cora for Havana, contemplated and actually in- 
volved a breach of the blockade, and if this violation was so illicit as to 
render void any contract growing out of it, the plaintiff would have no 
standing in court. 

By the law of nations, which we deem the test in such cases as this, a 
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violation of a blockade is not deemed a personal offence. It only affects 
the vessel and cargo, and unless they are captured in delicto. the offence ig 
purged. This is the doctrine now well settled by modern authority, Ep. 
glish, Continental and American. 3 Wheat. 550. 2 Gallison, C. C. T.210, 
1 Kent’s Commentaries, 6 ed. 151. 8 Pet. 495, 519. And it was recog. 
nized by the United States civil and military authorities, in the examina. 
tion of cases of breaches of blockade during the late rebellion, one of 
which, to which we shall refer, was identical with the plaintifl’s case, as to 
the principal facts and principles involved. 

We cannot, therefore, on that account, dismiss the plaintiff’s action, 

The sale of all the plaintiff’s cotton in Havana, is not in itself his cause 
for complaint; for, had all the proceeds of that sale come safely into his 
hands, it is evident the present suit would never have been instituted, 

It was the transmission hither of the third of exchange on I'red Hutt & 
Co., which, by furnishing General Butler a clew to what he decmed a 
breach of the blockade by the plaintiff, and thereby divesting the balanee 
of the price of the Havana sale, represented by the bill of exchange, from 
the plaintiff’s control to that of the general’s, which occasioned the pre- 
sent suit. 

The claim which the plaintiff is now pressing against the defendant, is 
for the balance of the proceeds of his cargo sold in Havana. 

This proceeding, with full knowledge that that sule was made under 
the defendant’s instructions, ratified that sale with ail its incidents, con- 
cn ‘rent and sequent, and made that contract his own. Surgat v. Potter, 
12 M. 368. 

And the ratification, as between the plaintiff and defendant, dated back 
to the time of the sale. 2 A. 24, 812. 

This Court has held that ‘‘the agent, who disobeys instructions, ren- 
ders himslf responsible to his principal for the consequence of his acts, 
but it has also held, under another principle of the law of agency, that 
whenever anagent has committed a breach of orders, and a principal with a 
full knowledge of all the consequences adopts his acts, even for a moment, 
he will be bound ky them, and it is not necessary that such an assent 
should be express; it may be inferred from the conduct of the principal. 
Ward & Co. vs. Warfield, 3 A. 464. Flower vs. Downs, 6 A. 540. 

And the principal’s acts will be liberally construed in fay or of a ratifi- 
cation. Flower vs. Jones, 7 N.S. 143. 

By this ratification, the plaintiff’s release, when he paid the amount of 
the bill by the plaintiff’s order to Gen. Butler, if conditional, became 
absolute. 

But apart from the release, if by the diversion of the proceeds of the 
bill of exchange paid by the plaintiff’s order to Gen. Butler, he, the 
plaintiff, has suffered damage, he cannot on that account fasten on the 
defendant a responsibility therefor, as the plaintiff had the means within 
his reach to avert any loss in consequence of the military interference. 
Had he availed himself promptly of the intervenient agency of the 
United States commissioner, specially delegated by the government for 
the investigation and adjustment at New Orleans of the class of cases in 
which his was embraced, he would have recovered every doilar of the 
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money extorted from him, as did the witness Kennedy, whose predica- 
ment was precisely that of his own. 

Upon every principle of law and equity, we consider the defendant 
entitled to a judgment in his favor. 

It is therefore ordered, adjudged and decreed that the judgment of the 
Districe Court be affirmed, at the costs of the appellant. 


Petition for a Rehearing, by plaintiff and appellant.—Your Honors con- 
sider it established that Szymanski’s instructions to Plassan were not 
earried out. Yousay: ‘‘ These instructions, which were verbal, were to 
sell at Havana all the cotton except one hundred bales, if the Havana 
market proved as fair as the European one, to reship the one hundred 
excepted bales, which were of superior quality, to a port in England, fur 
sale there, and to transmit the proceeds of the cotton intended for sale in 
Havana, if sold there at all, to the banking house of Baring Brothers & 
Co., in London or Liverpool. 

“The defendant, instead of transmitting these precise instructions to 
Cahuzac Brothers, left it discretionary with him to sell the whole cargo 
at Havana, if it should prove equally as advantageous as a sale ina Euro- 

n port, and in the event of a sale there, the consignees were to trans- 
mit the proceeds to Europe in No. 1 exci:ange.” 

We submit that it is the duty of a factor to obey implicitly the instruc- 
tions which he receives from his principal, and that if he disobeys them 
in any particular, he is responsible for any and all damages which may 
grow out of his disobedience. 

This proposition is elementary, an? will not, we presume, be disputed. 

If we are correct in this, then the judgment should have been in our 
favor. 

Two propositions were submitted to the Court by the defendant. 

The first was that the contract between the parties was an illicit one, 
and could not therefore be enforced. 

The second was that the instructions given by plaintiff to defendant 
were complied with. 

Your Honors decide that the contract was not an illicit one; that the 
instructions were not complied with. 

And you render a judgment in favor of the defendant. Your judgment 
is based upon the acquiescence of the plaintiff, as to the disposition made 
of the cargo of the Cora, a point not made in the pleadings, and not 
alluded to in the argument or in the defendant’s brief. 

We respectfully submit that there is no evidence in the record to show 
that we ever acquiesced in the acts of the defendant, with reference to 
the proceeds of our property after they came into his hands, or that we 
ever did anything which would authorize the construction that we in- 
tended so to do. 

Our instructions to him were to canse our property to be shipped to 
Liverpool, and there to be sold, provided the demand at that port was 
better than it was in Havana; to ship a certain quantity thereof to that 
port, under all circumstances, and to cause the proceeds thereof to be 
placed to our credit with the house of Baring, Bros. & Co., in England. 

Instead of complying with these instructions, he directed the house to 
which the cotton was entrusted to use its own discretion, and in case of 
sale in Havana, to remit the proceeds to Europe in No. 1 exchange. Thus 
taking particular care not to have it placed to our credit in Europe; it 
was to be placed to his own. 

Our property was sold, and a portion of the proceeds thereof (£2,338 13) 
was sent to Europe for account of the defendant; it was received by him, 
| and the record shows that it is now in his possession. 

To show Plassan, as it is stated, that his instructions had been carried 
cut, the consignees in Havana forwarded to him a third of exchange, 
drawn by the consignees on Fred Hutt & Co. of London, for the amount 
ubove stated. This third of exchange fell into the hands of Gen. Butler, 
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who forced the defendant to pay it; that is, he forced him to pay $11,690 
in Citizens’ bank bills for it. 

Your Honors will please bear in mind that the third of exchange in 
question was sent to, and drawn in favor of, the defendant; and that the 
plaintiff, upon its face, had no interest in it whatever; a fact which does 
not seem to have been so considered by the Court. You say: 

‘*Tt was the transmission hither of the third of exchange on Fred, 
Hutt & Co., which, by furnishing Gen. Butler a clew to what he deemed 
a breach of the blockade by the plaintiff, and thereby diverting the bal- 
ance of the price of the Havana sale, represented by the bill of exchange 
from the plaintiff’s control to that of the general’s, which occasioned the 
present suit. The claim which the plaintiff is now pressing against the 
defendant is for the balance of the proceeds of his cargo sold in Havana, 

‘* This proceeding, with full knowledge that that sale was made under 
the defendant’s instructions ratified that sale, with all its incidents con. 
current and sequent, and made that contract his own.” 

We admit, that if the proceeding alluded to had been adopted, with 
fuli knowledge that the sale was made under the defendaut’s instructions, 
we would have no case. We would then have ratified the defendant's 
instructions, and made them our own. This, we submit, is the vice in 
the judgment. There is no evidence in the record that we ever, by word 
or deed, ratified his instructions. The ground which Your Honors seem 
to stand the ratification upon is, that plaintiff paid the third of exchange 
referred to, or that it was paid by plaintiff’s order. Yousay: ‘* By this 
ratification, the plaintiff's release, when he paid the amount of the bill 
by the plaintiti’s order to Gen. Butler, if conditional, became absolute.” 

Now the plaintiff never paid the third of exchange, or ordered it to be 
paid by the defendant. The cireumstances of this payment, as they ap- 
pear from the record, are as follows: 

This third of exchange was drawn in favor of the defendant; it was of 
no value to any one but he; in the possession of any one else, it was 
worthless; he alone could dispose of it. It came into the hands of Gen- 
eral Butler, who demanded payment from the defendant, and who com- 
pelled him to pay it. This he could, and doubtless would, have done, 
with or without the plaintiff’s consent. The plaintiff was an entire 
stranger in the transaction. He could have declined saying a word upon 
the subject, and have left the defendant to fight his own battle with the 
general; and this he could have done most conscientiously, for up to 
the time of the payment of the bill, and up to the present day, there is 
nothing to show that this bill referred to the proceeds of the Cora’s cargo. 
But the defendant was in peril of imprisonment; he had either to pay 
the amount demanded of him or go to prison. In his distress he called 
upon the plaintiff, and told him that the bill belonged to him; that he 
had no interest in it; that it was the proceeds of his cargo, and he urged 
him, no doubt with that eloquence which comes natural to any man who 
is praying to be kept out of prison, or entreating not to be made to pay 
money, to come to his relief. He does so. He says the bill belongs to 
him and that he will not have the defendant made to suffer on his ae- 
count, and he agrees that he will make no claim upon the defendant on 
account of the draft. But at the same time that he shields the defend- 
ant from General Butler’s prison, he protects himself, for while he agrees 


to make no claim upon the defendant for the bill, he says: ‘* The trans- 


action has been done contrary to my orders, and I make no claim for the 
proceeds thereof, ete.” If the transaction was done contrary to his orders, 
then the release was without consideration and was void. ‘The accept- 
ance by the defendant of this condition was an acknowledgment on his 
part that the plaintiff’s instructions had been disobeyed. His letters 
show that he was the party who disobeyed them, and surely he must be 
responsible for his own acts. We submit, therefore, that there has been 
no ratification on the part of the plaintiff, and that there is error, in this 
regard, in the judgment. 

The cases to which the Court refers, 12 Martin, 368, 2 A. 24, 812, are 
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all cases where the actions were brought after full knowledge of the 
facts on the part of the plaintiffs, and after their formal acquiescence. 
Admitting, however, that we acquiesced in the sale of the property made 
contrary to our instructions, we still have a right of action for the pro- 
- eeeds of the sale. Surely, because we do not complain of our property 
being sold contrary to our instructions, we are not barred from complain- 
ing that the proceeds of the sale have not been sent where we ordered 
them to be sent. 

Your Honors are of the opinion that restitution of the sum paid would 
have been made if it had been demanded of the United States authori- 
ties. Doubtless. But who was to make the demand? ‘lhe Court say 
the plaintiff. We submit that it should have been made by the defend- 
ant. ‘he bill was in his name; it was seized as his property; it was paid 
by him. He was therefore the only person who could have claimed 
restitution. ‘The record shows that he offered the plaintiff to demand its 
return, but this offer was coupled with the proviso that he, defendant, 
should be released from all obligation towards the plaintiff He wonld 
: have been placed in a nice box if he had accepted this proposition. First, 
1 the defendant would have been released because the plaintiff believed 
that he had carried out his instructions; secondly, he would have been 
released because he had applied for restitution. He would then have 
given up his hold on the correspondent in Havana and the shipper, and 
thus be without his property and without a remedy. The fact that he 
refused this proposition is the best evidence that he considered his re- 
lease a conditional one. 

We now beg to call Your Honors’ attention to another branch of the 
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case. 
Assume that the £2,338 13, the proceeds of property placed in his 
hands for sale, belonged to Szymanski, and that they were in tlie posses- 
! sion of §. Plassan as his agent. Now assume that Plassan had to pay for 
account of Szymanski $11,690 in Citizens’ Bank notes. When he settles 
with Szymanski what isto be the basis of hissettlement? Is he to pay the 
number of pounds sterling, dollar for dollar in a depreciated currency? 
or is he not bound to account to him for the value of the sterling? 

It is established by the evidence that the money paid to General But- 
ler was paid in Citizens’ Bank notes. It is established by th testimony 
that sterling was worth more than fifty per cent. premium over the notes 
in which the payment was made. And it is established that at the time 
of the trial of this cause that very sterling was in the possession of the 
defendant. It must, therefore, be presumed to be there still. Now 
whose property is it? Szymanski’s. £2,338 are equal to $11,339 30, ac- 
cording to the currency law of the United States, considering each £ 
to be worth $4 85. According to the value of gold in the market at the 
time of the transaction, this sterling was worth over $18,000 in Citizens’ 
Bank notes. Plassan has paid $11,690 in these notes, and there remains 
then a balance of $6,318 in his hands. In other words, Plassan is en- 
abled to make a clear profit of over $6,000 as the agent of a man whose 
instructions he violated from the commencement. Even now, if Your 
Honors were to order the defendant to place the plaintiff in possession 
of £2,338 upon his paying him $11.690, Plassan would lose nothing and 
Szymanski would recover the balance of his property, to-wit: $5,318. 
We think that he is bound to us for the whole amount we claim, but we 
respectfully submit that, under any view of the case, we are entitled to 
the last amount. 

Your Honors are pleased to say that ‘‘ upon every principle of law and 
equity we consider the defendant entitled to a judgment in his favor.” 
We respectfuily submit that the equity in this case is entirely in our 
favor. We could have allowed the defendant to go to prison or pay the 
amount demanded of him, at his option; we did not do so because we 
believed that he was about being punished for no fault of his own, and 
we stood between him and punishment. What were the facts? We 
have shown that he disobeyed our instructions; that he caused our 
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money to be placed to his own credit instead of ours, thus taking the 
chance of settling with us if we ever called upon hin fora settlement, 
and if not of being in a position of having the whole amount to himself: 
we have shown that he has been enabled to get a title to our property 
which came into his bands as our agent, worth then, and now, over 
$18,000, by paying $11,690 for it, and that he must therefore now haye 
over $6,000 of our money in hishands. There may be some inexorable 
rule of law, of which we are ignorant, which Your Honors in obeying 
takes away our rights, but we respectfully submit that, if equity means 
fair dealing, the justice of the case is with us. 





Iustey, J. The plaintiff’s claim for premium on exchange, set up in 
this Court for the first time on the rehearing, is not sustained satisfacto- 
rily by the evidence; and as we can perceive no error in the judgment 
first pronounced by us, ‘he rehearing is therefore refused. 
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No. 1061.—Puituie Drew v. J. A. SHerman—T. Wurre, Subrogated. 


A judgment debtor is not bound by the subrogation of plaintiff's claim in favor of a third party, aftor 
judgment has been rendered. unless he has had speciai notice uf such subrogation. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
W. B. Koontz, for plaintiff and appellant. Hornor & Benedict, for 
St. Ceran. H. D. Ogden, J. Claiborne and Feliowes & Mills, for defendant. 


Howett, J. J. A. Sherman obtained judgment in the Third District 
Court of New Orleans, against Phillip Drumm, and transferred it with 
subrogation to Thos. White. 

V. St. Ceran obtained judgment in the Sixth District Court of New 
Orleans against J. A. Sherman, and by garnishment process against 
Drumn, seized and collected from him the amount of the judgment in 
favor of Sherman. 

Thos. White, subrogee, issued execution against the property of 
Drumm, who enjoined on the ground that the judgment against him 
was satisfied by payment in the garnishment process. The defence is 
that the transfer and subrogation of said judgment were made of record 
in the suit of Sherman v. Drumm, which operated a notice to Drumm, 
and that he had other notice thereof. Judgment was rendered dissolving 
the injunction and plaintiff appealed. 

Making the transfer and subrogation of record after judgment was 
rendered, was an ex parle proceeding, of which the defendant in the suit 
was not bound to take notice. He was entitled to special notice. O. C. 
2613. The authority in 1 R. 275, cited by defendant, does not apply. 

There is in the record no evidence that notice of the transfer was given 
to Drumm, and the payment under the garnishment process to the credi- 
tor of the transferror, discharged the debtor of the debt. C. C. 2614. 

This view of the case renders it unnecessary to pass on other questions 
presented in the record and briefs. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of plaintiff perpetuating the injune- 
tion herein, with costs in both courts. 
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No. 1077.—Svoccession or Wuin1am Hunrr. 


The certificate of marriage is evidence of the particular facts which the law requires to be recorded 
in it, and of no others. 

Awarriage is not null, because the laws relating to forms and ceremonies have not been observed, 
audil may be yroved hy every species of evidence not prohibited by law, wuich does not presup- 
pose & hixher species of evidence within the power of the party. 

Where a certain species of evidence is conclusive on the point, the failure to produce it by the party 
on wom the burthen of proof devolves, carries with it the presumption that it dues not exist. 


PPEAL from Second District Court of New Orleans, Théard, Act. J. 
i”, A. Bartlette, for appellant. T. W. Collens and A. Cunonge, for 
appellee. 

Insuzy, J. The tutor of the minor, John Charles William Tubce, seeks 
in this proceeding to have his ward judicially recognized as the legitimato 
son and heir of the late William Hubee, and issue of the lawful marriage 
between the said William Hubec and Wilhelmina Kestig, the minor’s 
mother. 

He relies exclusively to sustain the complex fact of the minor’s legiti- 
macy : 

1. Upon the declaration of the deceased, William IInbee, made in the 
certificate of birth, that the minor is the issue of his marriage with 
Wilhelmina Kestig; and 

2. Upon the testimony of witnesses to prove that they were intimately 
acquainted with the parents of the minor, both deceased; that they lived 
as husband and wife, were so considered, and were visited and respected 
in the community as such. 

This testimony was received by the Court below, under objections from 
the defendant, the grounds of which are set forth in the bills of excep- 
tion, to which our attention is specially called. 

The register of births was competent evidence to prove one of the ele- 
ments of legitimacy—filiation, but not the legitimacy of filiation, even, 
although the declaration of the legitimacy of the child be made thereon 
by his father. 1 Green. Ev. Hen. Dig., v. 1. p. 493. 

It is evidence of the particular facts which the law requires to be re- 
corded in it, and of no others. Rev. Stat. p. 46, 24. 

Parol evidence to prove the marriage of William Hubee and Wilhel- 
mina Kestig is objected to, because it is not the best evidence of which 
the case is, in its nature, susceptible. 

It has been repeatedly held that the law does not declare null, marriages, 
in which the laws relating to forms and ceremonies have not been ob- 
served; that marriage may be proved by any species of evidence not 
prohibited by law, which does not presuppose a higher species of evi- 
dence within the power of the party. 3 La. 33. 2 A. 944. 7A. 253. 
15 A. 253. 

A registered act of marriage would be conclusive evidence of the fact 
of marriage, and if such an act were extant upon the public records, it 
wonld be difficult to impute to the party on whom the proof devolved a 
sinister motive for not producing it. The failure to produce evidenco, 
13 
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which would be so conclusive, carries rather with it the presumption 
that it does not exist. 


And so of evidence higher in grade than that offered, for it will pe . 


observed that this is not the case of a spouse seeking to provea marriage, 
in which he or she was a party, and who would be presumed to know al] 
the facts and circumstances attending such marriage; but, of a minoy 
child, who has not and cannot, in the absence of record proof, be sup- 
posed to have, in regard to the marriage of his deceased parents, the 
same means of information. 

Every case necessarily depends somewhat on its own circumstances, 

It is not essential to prove by record evidence, or by persons present at 
the celebration of a marriage, that the marriage actually occurred; but it 
is necessary that the facts and circumstances relied upon as the founda. 
tion of a presumption of marriage, should be consistent and cogent. It 
was held in Phi!brick v. Spangler, 15 An. 46. If the parties were married, 
the marriage must have taken place in New Orleans, and yet, although 
but few years have passed by since the event is said to have occurred, not 
one witness examined proved the fact of marriage. 

Nor is the circumstantial evidence, as to cohabitation, general reputa- 
tion and admissions of the parties to the alleged marriage, altogether 
consistent. Some of the witnesses do say that ‘‘ Mr. and Mrs. Hubee” 
were considered husband and wife, and were visited as married per- 
sons; whilst others, who were intimate with them, seem satisfied that they 
were never married. 

To one witness, Hubee says that ‘‘ he was married to Wilhelmina Kes- 
tig neither by the court nor by the priest, but that he considered her his 
wife;” to another witness, over a social glass, that ‘‘ he was married bya 
notary public; he was not married by a priest, as he did not believe in 
them;” and to another, that he was not married to her. These statements 
were made to different persons by Hubee, and they seem to be consistent 
with voluntary statements made by Welhelmina Kestig, to one of her 
intimate female friends, who testified in this case. This witness says: 
‘*Mrs. Hubee told me she was not married;” that was about a year ago; 
she told me ‘‘ she felt bad about it, and wished to be married.” I visited 
her very often. At that time, I lived across the street from her, and was 
very intimate with her. 

She often, says this witness, told me “‘ she was not*married to Hubee.” 
She was uneasy about it, as Hubee might die, and she would get nothing, 
She went by his name, as his wife. From the first time, she told me she 
was not married; she spoke of it because she had a child, the one now liv- 
ing, and wanted to be married.” 

Verbal statements and admissions, particularly of deceased persons, 
ought, it is true, to be received with great caution, but it must be borne 
in mind that the statements of both, William Hubee, were deliberately 
made to the plaintiff's own witnesses, and to the wife of one of them, 
and also to other witnesses; such evidence as that, to which no suspicion 
attaches, must be deemed satisfactory, and coupled with the fact that by 
some of the intimate friends of the parties, they were not considered as 
married, would seem to rebut the presumption—resting on common Te 
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pate, that they were married. See the cases reported in 15 An. page 46, 
Hobdy v. Jones, 2 An. 944; and Cole v. Longley, 14 An. 770. 

In the case of McConnell v. New Orleans, 15 An. 410, this Court, 
whenever the question of marriage was involved, said: ‘The plaintiff 
must make his case not only probable, but certain. He has failed to pro- 
duce any evidence, written or oral, of an actual marriage, and the pre- 
sumption to be drawn from the circumstantial proof adduced by him, are 
overcome by others more cogent. The party seeking to recover should 
establish the marriage as conclusively as any other fact.” 

It is intimated for the plaintiff, that a box belonging to the deceased, 
containing his money and valuable papers, had mysteriously disappeared 
after Hubee’s death; and that some written evidence of the marriage had 
been surreptitiously concealed or destroyed by the defendant in this suit, 
but there is nothing in the evidence to sustain such a charge, nor to 
justify the remanding of the case to the lower Court on that account. 

If such evidence can at any time hereafter be discovered, the plaintiff 
may avail himself of it, as the judgment of the Court below was one of 
nonsuit, which we shall affirm. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be, and the same is hereby affirmed, at the costs of the 
appellant. 








Rehearing refused. 
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No. 1522.—Tire Strate or Lovisrana, ex rel., Jacop WestTsRooK, v. E. D. 
Farrar, Judge of the Thirteenth Judicial District. 


Where a writ of mandamus has issued against a District Judge, at the instance of the defendant ia 
the case, ordering him to show cause why he should not be compelled to fix the amount of the 
bond for the release of property under sequestration, and the Judge shows for cause that the suit 
has been dismissed at the instance of the plaintiff, the application for a mandamus will bo 
dismissed. 


PPLICATION for a Mandamus. 
Aroni & Collier, for Westbrook, petitioner for mandamus. 


InstEy, J. This is an application for a mandamus to the Judge of the 
Thirteenth Judicial District of the State of Louisiana, to direct him to 
fix the amount of a release bond, and to grant an order for the release of 
certain property sequestered in the suit of ‘* Parmile v. Wesibrook,” pend- 
ing in the said District Court for the parish of. Tensas, as required of him 
by Article 279 of the Code of Practice, or to show cause to the contrary. 

The cause shown by the Judge is, that the suit of Parmle v. Westbrook, 
has been duly and legally discontinued by the plaintiff, and as the effect 
of this discontinuance is to put the defendant, at whose instance this 
proceeding is had, in possession of the property sequestered, no useful 
purpose could be subserved by this Court interposing its authority. 

It is therefore ordered that the petitioner’s application be dismissed, at 
his costs. 
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No. 10U9.—J. L. Portnrern v. Mercuants’ Murvat Insurance Co, agi 
FE. W. Ropp v. Lourstana Mutvat Insurance Co. 





Where a vessel at sea suddenly sinks, and no specific cause of the disaster is shown, the presumption 
of law is that the vessel is unseaworthy, ‘This principle of law does not apply where the evidence 
shows that the loss of a vessel at sea by sinking was the direct result of a fire which accidentally 
broke out in a part of the vessel, ffom the effects of which the vessel sinks; in such a case it must 
be held, that the sinking of the vessel is a peril insured against, and the insurers must bear the 
loss. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 

A. & M. Voorhies, for Merchants’ Mutual Insurance Co., appellant, 

El. Briggs. for Louisiana Mutual Insurance Co., appellant. Randolph, 
Singleton & Hardie, for plaintiffs and appellees. 


Brief of plaintiffs and appellees. * * * Weshall proceed to show 
that the steamer was lost by perils insured against: 

1. What were the perils insured against? The policies (pp. 7 and 27) 
bound the defendants to indemnify for losses and misfortunes which 
should come to the damage of said steamboat ‘‘ by rivers and fires,” 
She was insured in. the port of New Orleans, where the risk attached 
against the ‘‘ Mutual” on the 25th of February, and against the ‘ Mer. 
chants” on the 4th of March, 1865, to continue for six months. Each 
Company insured her from New Orleans to the Rio Grande, and each in- 
sured her while ranning between Matamoras and Bagdad, the trade she 
then contemplated. 

2. She was lost by the perils insured against. The steamer had run 
about two months on the Rio Grande, between Matamoras and Bagdad 
—the trade for which she was insured; was a popular boat and making 
moncy. Tp. 55, 85, 87, 110, 111, 140. Onthe Ist of July, at 4 o'clock, 
Pp. m., she arrived at Matamoras with a cargo, and was not unloaded on 
the same evening, because of the ditliculty of procuring hands on Sat- 
urday eveni g, and the disinclination of the merchants to receive the 
goods late in ~he evening. Pp. 86, 87. Besides this, it rained on Satur- 
day and on the following day. P. 87. Nor was she discharged on the 
Shnday following, becanse labor is prohibited on Sunday by the anthori- 
ties of Matamoras. Pp. 56, 87. The steamer Montezuma arrived in 
Matamoras some hours before the Fanny Fisk, and she did not discharge 
her freight until the Monday following. P. 86. On Monday morning 
early, the Fanny Fisk canght fire. After half an hour of great exertion 
by the officers and men, the flames were arrested, and in about half an 
hour more they were extinguished. There was a second fire, occasioned 
by the upsetting of a lamp, but it was easily subdued. Scarcely had the 
boat’s crew retired to rest after their severe labor, when they were 
aroused by the alarming cry that the boat was sinking, and in a few mo- 
ments she did sink. ‘The defendants having given plaintitls a policy pur- 
porting to be one of insurance, in which there is thisclause: ‘Touching 
the perils which this Company is contented to bear and take upon them- 
selves in the premises, they are of the Rivers, Fires, and all other perils,” 
etc., (pp. 9, 27,) we proceed with all confidence to show that the plain- 
tiffs’ loss was incurred by both of the perils insured against. 

1st. As to the fire. 

James McConuell, (p. 79.) proves that when the steamer was tied to 
the landing at Matamoras, she caught fire, between one and two o'clock 
Sunday night, the 3d of July, 1865. ‘The fire broke out in a room by 
the side of the engine, and on the side nearest the shore, where the en- 
ginecr kept oil, paints, packing, and tools.” The fire had so far ad- 
vanced that when witness opened the door, ‘the blaze burst full in his 
face and burnt his beard and hair.” P. 80. Closed the door, and al- 
though he did not see any one around or near the room when he dis- 
covered the fire, ‘‘in two or three minutes from the time the alarm was 
given most of the officers and men were at work with the pumps and the 
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packets.” ‘*The fire spread with great rapidity, owing to the quantity 
of oil, oakum and the pine wood of which the room and boiler deck was 
made.” Pp. 80, 81. 

About half an hour elapsed before the fire was at all arrested, and it 
was an hour or more before it was extinguished. P. 81. Although the 
witness did not examine the hull after the fire, he saw the carpenter, en- 

ineer, and a Mexican deck-hand come out of it from an examination. 
here were on board at the time of the fire, the captain, the two engi- 
neers, Messrs. Bucholdz and Simons, Rodd and Maranaux, Jones, the 
steward and cook, the firemen and five hands, and all engaged in putting 
out the fire. And still further on the subject of the fire and the efforts 
made to extinguish it, the witness speaks at page 89, on cross-examina- 


on. 

A. P. Bacholdz, an engineer on board of the steamer, corroborates the 
foregoing statement in every respect and to the fullest extent. Pp. 103, 
104, 108. He declares that the fire raged with great fury, and that the 
flames scemed at one time to envelop the boat. 

J. P. Roda testifies to the fire, the extent of it, and the injury to the 
boat, the duration of it and its final extinguishment, and corroborates 
the statement of McConnell and Bucholdz. Page. 53. 

After it was supposed that the fire had been entirely extinguished, the 
men retired to rest, when there was a second alarm of fire; but it is not 
necessary to dwell on it, for it was ‘‘qnite slight” and speedily extin- 
guished. Pp. 53 and 54. It was caused by the upsetting of a lamp. Ib. 

2. As to the water. 

‘here cau be no doubt whatever, that immediately after the fires were 
extinguished the boat sunk, and was a tutal loss. ‘‘She went down in 
about two hours after.” Rodd, p. 54. She sunk in about an hour and 
ahalf after. McConnell, p. 82. ‘On returning, I saw her careening 
rapidly, and at the same time I heard the noise of the water as it rushed 
into her.” P. 82. He gave the alarm, crying out ‘‘ the Funny Fisk is 
sinking.” P. 83. Bucholdz was preparing to go to bed when he heard 
the cry, and she sunk immediately. P. 106. ‘The cook and the first 
clerk came near being drowned; the cook had to jump overboard aft.” 
P. 106. Indeed, the suddenness with which the boat went down, the 
consternation it produced, and the extent of the danger to the officers 
and crew, are clearly and distinctly stated by the witnesses. who, in every 
essential point, corroborate one another. In conclusion, we refer to the 
“protest” made in the ‘‘ heroic city of Matamoras,” immediately after 
the loss, for a full narration of the loss as it happened, both by fire and 
water. 

We might here rest the case, being satisfied that the testimony brings 
the loss within the terms of the policy. But before doing so, it may be 
well to consider the grounds on which resistance is made to the payment 
of insurance: 

1, The defendant admits the execution of the policy, and denies the 
allegations of the petition. So far, the enquiry is narrowed to a single 
question, and the proper answer to it. ‘'he policy being admitted, the 
enquiry is, were the defendants insured against the loss which occurred? 
An inspection of the policy establishes that the insurance was against 
loss by rivers and fires, and the testimony of the witnesses, Rodd, James 
McConnel and Bucholdz, before referred to, establishes the fire, and that 
the boat sunk in the river. They show that she was well commanded by 
a competent captain, and had her complement of hands and officers, and 
was ‘‘ well provided for.” Rodd’s testimony, pp. 52, 53. McConnell’s 
pp. 77, 78. Captain Rault’s, pp. 93, 94. Bucholdz’s, p. 96. 

2. The defendant’s special defeuce is, that the steamer was unsea- 
worthy. We cheerfully join issue with the learned counsel on this 
imaginary defence, and call upon the record to ‘ vindicate the right.” 

The plaintiffs, with a sagacity which has almost proved to be prophetic, 
when they determine’ to put the Fanny Fisk in condition to enter into 
the trade on the Rio Grande, repaired her under the auspices of Ltichard 
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Swain, ‘‘a marine inspector for the underwriters of New Orleans,” who 
has been engaged in this business twenty-seven years—surely long enough 
to have gained experience, as he certainly had guined the confidence of 
the underwriters of New Orleans, who testify to the fact by retaining 
him for more than a quarter of a century in ollice. Page 137. 

The prophetic souls of the plaintiffs admonished them that there might 
be trouble, for they knew that it is sometimes as diliicult to collect 
** losses ” as it is easy to pay premiums; so they determined to make the 
Fanny Fisk seaworthy, under the inspection and direction of that marine 
institution, Richard Swain, whose ‘‘ipse dixit” is almost invariably 
accompanied by a corroborative judicial judgment. He states “the 
Fanny Fisk was repaired under my supervision.” ‘‘She was repaired 
between a month and six weeks.” ‘‘ ‘There was as large a force employed 
working on her as could conveniently work. I was present every morn- 
ing, pretty much, while these repairs were going on; I very seldom 
missed. 1 had a carte blanche to put the boat in order; I did so.” He 
refers to his certificate, corroborates and adopts it, (pp. 138, 140) and 
fixes the time at which the repairs were made. He adds: ‘I was inspec- 
tor at that time specially for the Crescent Louisiana Mutual Insurance . 
Co., and the Merchants’ Mutual Insurance Co. P. 189. ‘Two of the 
companies, defendants, in these suits. 


Drief of defendants and appellants.—Undcr every aspect of the case, the 
plaintiffs are involved in difticulty. 

1. If the fire had been the cause of the ultimate disaster, then the 
vessel was unseaworthy for want of a competent captain and crew; their 
negligence and carelessness must fall upon their principals. Whitney vy. 
Ocean Ins. Co., 14 La. 485. Caldwell vs. La. Ins. Co., 19 La. 42. Du- 
peire v. Western Ins. Co., 2 R. 57. Lapene v. Sun Ins. Co., 8 An. 1. 

2. If the fire be not the cause (causa causans) of the subsequent wreck- 
ing, then no specific cause is suggested, and the law presumes unsea- 
worthiness. The plaintiffs, having completely failed to prove that the 
vessel was then seaworthy, (although she might have been so six months 
previous) the legal presumption of unseaworthiness holds good. 

No legal appreciation can be made of the statements of witnesses, who, 
speaking of her at the time of the catastrophe, called the Fanny Fisk the 
favorite and popular packet of the Matamoras trade, and believe her to 
have been as good as any other steamer plying in those waters. It takes 
an acnte mathematician to ascertain the relation between two unknown 
numbers, and the jurist who will establish the seaworthiness of one ves- 
sel by comparison with others, whose seaworthiness is itself a problem, 
will have a delicate operation to perform. 

One witness was proud of the Fanny Fisk, after seeing her ride suc- 
cessfully two hurricanes on sea, and coming out of these trials stauncher 
than before! As an employe on board, he had a fellow-feeling for her. 


Howett, J. These suits, consolidated, are brought to recover of the 
defendants respectively the amounts of two policies of insurance etlected 
in March, 1865, on the steamer Fanny Fisk, which was lost by sinking in 
the Rio Grande on the 3d July, 1865. The defence is, that the vessel was 
unseaworthy during the term of the policy, and was not lost by any of 

-the perils insured against. 

Judgments were rendered in favor of plaintiffs, and defendants have 
appealed. 

It is shown that the vessel was in good condition, seaworthy, and well 
officered and provisioned, at the date of the policies, and so continued 
until the morning of the 3d day of July, when about one or two o’clock 
@ fire was discovered in a room on the main-deck, where oils, carpenter's 
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tools, etc., were stored; that in the course of an hour the fire was with 
great exertions extinguished, and that about an hour or an hour and a 
half thereafter the boat suddenly sank—those on board barely having 
time to escape. The description given by the witnesses of the fire, and 
its effects, satisfies us that the loss was the direct consequence of the fire, 
and, therefore, the principle of law invoked by the defendants, that no 
specific cause being shown for the disaster, the presumption is, that at 
the time of the loss the vessel was unseaworthy, is not applicable. Under 
the evidence, no other cause can be assigned for the sinking than the 
damage caused by the fire. 

We therefore conclude that the loss was the result of perils insured 
against. 

Judgment affirmed, with costs, 











Rehearing refused, 





No. 474.—F. A. Patterson v. Crry of New ORLEANS. 


The Common Council of the city of New Orleans is not vested with authority to gnarantec that con- 
tractors shall make money, under all circumstances, out of contracts with the corporation. 
Per Curiam: No such use of thé public funds is contemplated. 

4 judgment rendered by the lower Court, on issues not made by the pleadings, will be reversed on 
appeal. 


PPEAL from the Third District Court of New Orleans, Handlin, J. 
Fellows & Mills, for plaintiff. EE. Fillewl, for the City. 


Howett, J. This suit is brought on a warrant drawn by the comptrol- 
ler on the treasurer of the city, to the order of and endorsed by E. A. 
Patterson & Co., for $7,981 56, on 22d May, 1862, payable eighteen 
months thereafter, with six per cent. interest from date, and protested at 
maturity, November 22d-25th, 1863, for non-payment. 

The city, besides the general denial, specially denies the existence of 
any ordinance authorizing the comptroller to draw the warrant sued on, 
or if there be such ordinance, that it was passed by a lawful majority of 
the Board of Common Council, or that any provision is made according 
to law to pay such warrant; denies further, the legality of the proceedings 
of the Common Council, and the acts of the Finance Committee, ont of 
which said warrant originated, and asks judgment annulling the warrant, 
and against the plaintiff for $119,586 46, amount of his twenty-four pro- 
missory notes, given for the lease of the third section of the wharves, 
and improperly surrendered to him. 

Julgment was rendered annulling the warrant sued on, declaring the 
said notes properly returned to plaintiff, and condemning him to return 
to the city the five warrants (including the onein suit) amounting to 
$31,926 23, given to plaintiff in settlement of the wharf contract, and in 
default thereof to pay said sum, with interests and costs, from which he 
appealed. 

Since the appeal plaintiff has died, and his widow has been made 


party, 
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The ordinances or resolutions introduced, as authorizing the warrant, 
are No. 5633, approved June 8th, 1861, No. 5978, approved March 20th, 
1862, and No. 6035, approved May 14th, 1862. 

Ly the first of these (56:3) the contract of lease was so changed as to 
make the city guarantee to the lessee, the plaintiff, that his revenues for 
the year, 1861, cut off by the war and blockade, shall be the same as the 
average revenues of the two previous years (1859 and 1860) “ deducting 
at the rate of $4,000 per annum, for less amount of repairs required and 
profit that might be realized,” and the deficit in said revenues to be 
deducted from the notes of the lessee falling due thereafter; and the 
mayor was authorized to sign a notarial act in accordance therewith, 
which was executed and signed on 26th June, 1861. 

By the second (5978) the Finance Coiamittee was instructed to make a 
settlement with the lessees of the city wharves, agreeably to resolution 
No. 5631, approved June Ist, 1861, and which is similar to No. 5633, but 
refers to other lessees. 

By the third (6035) the mayor is authorized to cancel all the leases of 
the wharves, with the consent of the lessees. ‘The Finance Committees 
were authorized to settle with the said lessees, according to resolutions 
Nos. 563f and 5633; and the Committees of Streets and Landings, and 
the surveyor authorized to take charge of the wharves and levees; in 
pursuance of which plaintiff executed a notarial act on 26th May, 1862, 
consenting to the canceling of the act of lease to him passed on 8lst 
August, 1858, which was to continue until 30th June, 1863, and acknowl- 
edging tlc receipt from the Finance Committee of the sum of $31,926 24, 
in full of all claims which he had against the city of New Orleans arising 
from said lease; which payment it seems consisted of five warrants, two 
payable in six, and the others respectively in twelve, eighteen and twenty- 
four months from 22d May, 1862, the one at eighteen months is the one 
in suit. 

It is proven that the settlement thus authorized and resulting in giving 
the said warrants, wus made on 2lst May, 1862, between parties from the 
comptroller’s office and some of the Finance-Committee; that the city comp- 
troller and the proprietor of the official journal of the city were partners 
of plaintiff in the lease of the wharves, and of course in the fruits of the 
above settlement; and that they and two others were authorized by reso- 
lution of the Council tosign the act canceling the lease, because of the 
absence of their copartner, the plaintiff. 

The 21st section of the city charter (1856) prohibits any officer of the 
corporation from being directly or indirectly interested in any work, 
business or contract, the expense, price or consideration of which is paid 
from the city treasury. 

By the original contract the plaintiff paid $59,793 06 per annum, in 
monthly instalments, and made all necessary repairs to the wharves and 
landings for the privilege of collecting the revenues thereof in the third 
section, the average receipts of which in 1859 and 1860 were $113,091 90 
per year, leaving $55,298 84 for cost of repairs, expenses and profits an- 
nually. By the second contract, plaintiff was allowed $4,000 annually 
for repairs and profils, and the guarantee that bis receipts should be 
$113,091 90, the difference between which two sums should be deducted 
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his noles falling due after the date of the contract, June 26th, 1861. 

But by the settlement the amount of the said notes was deducted from 
said difference—not the difference from the notes—and the city obligated 
to pay plaintiff the remainder, which is clearly an obligation without a 
legal consideration, and one which the Finance Commitice were not 
authorized to assume or impose. 

Admitting the right of the Common Council to make the change in the 
original contract, in the manner in which it was done, upon which it is 
unnecessary to express an opinion, we think, under no legal construction, 
can it be inferred that the city was to guarantee to the plaintiff any sum beyond 
the amount of his notes, less the $4,000 to be deducted. 

The Common Council is not vested with authority to guarantee that 
contractors shall make money, under all circumstances, out of their con- 
tracts with the corporation. 

No such use of the public funds is contemplated. 

We think, however, the lower Court erred in rendering judgment for 
the return of the five warrants or the payment of their amount by 
plaintiff, as no such issue was made by the pleadings. 

It is therefore ordered that the judgment of the lower Conrt be re- 
versed, and it is now decreed that there be judgment against plaintiff and 
in favor of defendant, annulling the warrant or draft sued on, with costs 
in the lower Court, costs of appeal to be paid by defendant, 





—— 





On REHEARING. 


Howett, J. In the argument for a rehearing, counsel for plaintiff con- 
tend that the consideration of the warrants in question was the surrender, 
by the plaintiff to the city, of the possession and enjoyment of the revenues 
of the wharves for the unexpired term of his lease. But the record shows 
that the amount, for which they were given, was the result of the settle- 
ment made between him and the Finance Committee, under ordinance 
No. 56:3, which guaranteed to plaintiff that his revenues for the year 
1861 should equal the average of the years 1859 and 1860, less the sum of 
$4000 for repairs, &c., and that the difference between his actual receipts 
and the said average should be credited on his notes falling due thereafter. 
And we hold that the Finance Committee did not make the settlement in 
accordance with the true construction and intention of said ordinance, 
which did not authorize the Finance Committee to bind the city to pay 
the lessee any sum beyond the amount of his notes ; that, in our opinion 
the Common Council could not assure a contractor a profit on his con- 
tract at the public expense, and that the claim in this suit was of such a 
character, being a sum promised, besides giving up his rent notes. We 
are of this opinion still. 

If the law would allow this claim we would readily award it, whatever 
may be the condition of the claimant. But, as we cannot convince 
ourselves of error in our first conclusions, we cannot grant a rehearing. 


Rehearing refused. 
14 
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No. 475.—E. A. Patrerson v. Crry or New ORLEANS. 


PPEAL from the Third District Court of New Orleans, Handlin, J. 
!\ Fellows & Mills, for plaintiff. £. Filleul, for the City. 


Howett, J. In this suit plaintiff claims the value of a quantity of 
lumber taken and used by the defendant. Besides the general and g 
special defence to the claim, the city raises the questions growing out of 
the contract of lease of the wharves involved in the case between the 
same parties just decided, and asks that plaintiff’s demand be declared 
compensated by his indebtedness on that account. 

Judgment was rendered in favor of plaintiff for the amount claimed, 
but ordering it to be credited on the judgment rendered in favor of the 
city in the former case. 

As the lower Court held, the evidence sustains plaintiff’s demand, but 
there was error in requiring the amount to be credited on another judg. 
ment in a suit unconnected with this. The causes of action are different 
and distinct; and besides, we have found that no judgment should have 
been rendered in the former suit against plaintiff, upon which the credit 
should be made. 

It is therefore ordered that the judgment appealed from be reversed, 
and it is now ordered that plaintiff recover of defendant the sum of 
$1,381 10, with legal interest from judicial demand, and costs in both 
courts. 


~ pre 





No. 669.—Joun L. Gusernator v. Toe Crry or New OrteEans, 


By the charter granted to the Carondelet Canal and Navigation Company, by the Legislature in 1858, 
the power to lease is unlimited and unrestricted, without distinction as to whether it be fora 
part or the whole of the property. 

Per Curiam: Where the law makes no distinction or discrimination, courts can make none; and to do 
so would be a purely arbitrary exercise of power. 

Where the record discloses the fact that a judgment by default has been confirmed, without intro- 
ducing the evidence on which it is founded, although it is on file in the case, the judgment will 
be declared null and void on appeal, and the case will be r ded to be proceeded in according 
to law. 





PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
C. Dufour, for plaintiff. A. M. Buchanan, for the City. 


Lasavuve, J. The plaintiff, as lessee of the Carondelet Canal and Na- 
vigation Company of New Orleans, claims of the city, the sum of $5,000, 
as damages suffered by him, and caused by the defendant in draining 
into the Bayou St. John. 

The defendant excepted to the petition on the following grounds: 

1. Because the same contains no cause of action. 

2. Because plaintiff has no legal interest in the matter in controversy, 
his alleged lease being invalid, the Carondelet Canal and Navigation Com- 
pany of New Orleans having no authority in law to lease, or otherwise 
dispose of its entire corporate property and rights, and subrogate to all 
its corporate powers and privileges the plaintiff or other persons.” 

The exception was overruled, and, the defendant failing to answer, a 
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judgment by default was rendered, and made final, for $2,000. The city 
appealed. 

By the first section of the act of incorporation, approved March 16, 
1857, the said company can sue and be sued, purchase, hold, sell, convey, 
contract, lease, and release, grant, transfer, and receive, etc. 

By the third section of an act relative to said company, approved 
March 10, 1858, it is enacted, ‘That after the expiration of five years 
from the final passage of this act, the city corporation shall be prohibited 
from draining into Bayou St. John; and should said city continue to drain 
into said Bayou after the expiration of the term aforesaid, then, only 
upon due indemnity being made for any injury which shall be made to 
appear to result therefrom; said indemnity to be determined by three 
experts, to be appointed, one by the city corporation, one by the com- 
pany, and one by any of the District Judges of New Orleans,” etc. 

By notarial act, passed on the 4th of March, 1861, the said company 
leased unto John L. Gubernator and Michael Currin, (the latter subse- 
quently transferred all his rights to the former,) who acknowledged pos- 
session: ‘*The Canal Carondelet, the dredge-boats, shell-roads, and 
buildings thereto appertaining, the privilege of collecting tolls on the 
Canal, the Bayou St. John, and shell-road, and all other rights and privi- 
leges of the said company, under its charter and the amendments thereto.” 
And, among other things, the right of claming indemnity which may be 
claimed from the City of New Orleans, during the period of the lease, 
under the third section of the act relative to the company, approved 
March 10, 1858, was specially transferred to the lessees in the act of lease, 
which was granted for twelve years from the date of the act. 

It is insisted, in this Court, that the company had no power to make a 
valid lease of all its property, and surrender to an individual the exclusive 
control of its property, and the management of its affairs; and that the 
exception to the cause and right of action should have been sustained. 

The power to lease, granted by the charter, is unlimited and unrestricted; 
no distinction is made whether or not it be for the whole or a part of the 
property. Howcan we discriminate and distinguish, when the law does 
not? Ubi lex non distinguit, nec nos distinguere debemus. Were we to 
attempt to draw a line of restriction and limitation, where would we trace 
it? It would be an arbitrary exercise of power on our part, reprobated 
by law. 

We are of opinion that our learned brother below, decided correctly in 
overruling the exception. 

After the decision of the Court upon said exception, the defendant made 
no farther appearance or defence. 

This suit was filed on the 7th, and served on the defendant on the 8th 
of March, 1864; the three experts contemplated by the charter, were ap- 
pointed and qualified, and they made their report on the 2d of March, 
1865, assessing the damages at $2,000. The Judge, in making the judg- 
ment by default final, homologated the report of the experts, and gave 
judgment pursuant thereto, for $2,000. But the defendant complains in 
this Court, that the report of the experts was not offered in evidence, and 
that therefore there was no proof of damage. It is true, that the note of 
evidence makes no mention of the said report having been adduced on 
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the trial; and we regret to say that, in the absence of that document from 
the evidence, the Court had no proof of damages in support of its judg- 
ment, as required by the third section of the amendment to the charter 
of the company. We are, therefore, of opinion that the judgment ig 
crroneous, and that the case must be remanded. 

The appellant has attempted, in the written brief, to raise issues not 
authorized by the pleadings below, and we have passed them unnoticed, 

It is thefore ordered and decreed that the judgment appealed from be 
annulled and reversed, and that the case be remanded, to be proceeded 
in according to law, and that the plaintiff and appellant pay the costs of 
this appeal. 





No. 1552.—Tue Strate or Lovurstana, ex rel., Danren Hicxy. v. The 
Judge of the Fourth District Court of New Orleans, 


Article 577 of the Code of Practice. only refers to judgments decreeing the delivery of real estate, 
Tt has no applicition where the judgment only recognizes the mere stutus of the plaintiff as having 
an interest, or ownership in the property in dispute. C. C. 453. 

Where tnere is no standard speciaily fixed by law as to the amount of the appeal bond required to 
operate a supersedeas, pending the appeal, the Judge. a quo should allow a suspensive appeal, on 
appellant’s giving bond in an amount sufficient to cover costs. 


PPLICATION for a Mandamus. 
P. H. Morgan, for D. Hicky, petitioner for mandamus, 


Instry. J. This is an application to this Court for a mandamus to 
direct the Judge of the Fourth District Court of New Orleans, to grant 
@ suspensive appeal in the suitin the said District Court pending, of 
Eliza W. Walsh, wife of Woodville Latham, v. Daniel Hicky, No.—, on the - 
relator’s (Daniel Hicky) furnishing ap appeal bond for two hundred and 
fifty dollars. 

The object of the plantiff’s action against the relator in the above- 
described suit, was to obtain the judgment which he did to annul a cer- 
tain sale and transfer of all the right, title and interert, of the plantiff, 
Eliza W. Walsh, in the real and personal estate, appertaining and belong- 
ing to the successions of her deceased grandparents, Philip and Anna 
Hicky, with the revenues, etc., and from the said judgment of nullity, 
which ‘restored the plaintiff to the position she would have had and held, 
had such sale and transfer never been made.” The proceeding is now 
taken by the relator to obtain a suspensive appeal by furnishing the bond 
tendered by him. 

The relator contends, in this Court, that the judgment of which he con- 
plains does not condemn him to pay any sum of money whatever, and 
that it does not decree the delivery of any real estate, and that he is en- 
titled to a suspensive appeal on his furnishing an appeal bond for the 
amount above stated. 

The Judge, in his answer to the order, states as a reason for requiring 
an appeal bond for fifteen thousand dollars, that the plaintiff’s succession 
rights, being by law an immovable, the standard for security to supercede 
proceedings pending the appeal prayed for, is that prescribed in article 
577 of the Code of Practice; that neither of the articles 575 and 576, the 



































NEW ORLEANS, JANUARY, 1868. 109 


The State, ex rel., Hicky, v. The Judge of the Fourth District Court of New Orleans. 








only other ones in that Code, which treats of suspensive appeals, are ap- 
plicable to the said appeal. 

In this last position of the learned Judge, he is certainly correct; but 
we are unable to perceive how article 577 can be applied to the appeal 
in question. That article refers to judgments decreeing the delivery of 
real estate; and no delivery of real estate to the plaintiff is ordered by the 
decree; and if the decree, which requires the mere séaius of the plaintiff 
as heir of her grandparents, did contemplate the delivery to her, by the 
defendant, of her succession rights, of which nothing tangible therein is 
it shown ever came unto his possession. Still, article 577 has only refer- 
ence to real estate; that is, to sensible, corporeal, immovable property, etc., 
(C. C. 453, 2; Bouvier’s Law Dic. verbo Real Property;) and not to mere 
incorporeal things; such as an inheritance, or rights of an heir in a suc- 
cession. See Inst. de reb., corp. et incorp., Domat, Prel. B., Tit. 3, 
Par. 3; and 462 C. C. La. 

True, article 463, 33, classes among immovables from the objects to 
which they apply, ‘‘an action for the recovery of an immovable estate, 
or an entire succession; and this may or not embrace, not only the action 
to recover an entire succession, but the right itself to a fractional part of 
asuccession. But such an immovable, a mere indeterminate incorporeal 
right, a residuum, is not the fixed, specific real estate, of which article 

77 makes mention, so as to determine the amount of an appeal bond to 
be furnished in the present case. 

There being, then, no standard fixed specially by law, as to the amount 
of an appeal bond required to operate a supersedeas, in such a case as the 
one now presented, pending the appeal, we think the Judge should have 
allowed the suspensive appeal upon the bond for two hundred and fifty 
dollars tendered by the appellant, a sum amply sufficient to cover the costs 
ofappeal. See 10 An. 345; 19 An. 505. 

In Seddon v. Templeton, 7 An. 127, this Court said: The law often 
vests Judges with discretion, which, when legally and not arbitrarily ex- 
ercised, appellate tribunals should not interfere with; but, when by abuso 
of such discretion, the right of a litigant to have his cause placed in such 
a condition as to enable him to have the benefit of the appellate jurisdic- 
tion which the Constitution has conferred upon him; and he may legally 
invoke the remedy which has been resorted to by him in this proceeding. 

It is therefore ordered, adjudged and decreed, that a peremptory 
mandamus be issued from this Court, ordering the Judge of the Fourth 
District Court of New Orleans, to grant a suspensive appeal in the case of 
Eliza W. Walsh, wife of Woodville Latham, v. Daniel Hicky, No.—, pending 
in said Court, on the appellant’s filing in said Court, in the said suit, an 
appeal bond, with security conditioned as the law requires, in the sum of 
two hundred and fifty dollars. 


Hyman, C. J., dissenting. Inheritance made Eliza W. Walsh part owner 
and possessor of whatever property, real and personal, that her parents 
owned and possessed at their death. Civil Code, Arts. 867, 868, 869, $70, 
936, 937, 938, 939. These rights she sold to Daniel Hicky, and the jndg- 
ment annulling her sale to him of the same, was virtually a decree declar- 
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ing her the owner of whatever real and personal property that belonged 
to her, before the sale, by inheritance from her parents, and requiring its 
delivery. 

Both, article 576 and article 577 of the Code of Practice, required the 
Judge to fix the appeal bond and security for more than the cost of appeal, 
to produce the effect of a suspensive appeal, as the judgment was for the 
delivery of both real and personal property. 

The law required the bond to be for a larger amount for a suspensive 
appeal than the cost of appeal, to secure her from whatever injury he 
might cause to the property while the enforcement of the judgment was 
stayed by a suspensive appeal. 

If by Hickey’s giving bond with security in amount sufficent only to 
cover the cost of appeal, could operate as a suspensive appeal, all the real 
and personal property owned and possessed by her from her parents, 
would be liable to injury and waste by him, during the appeal, and for 
which she would have no remedy, except against him. 

To decide that by an appellant’s giving an appeal bond, with security, 
in amount sufficient only to cover the cost of appeal, in favor of appellee, 
can operate as a suspensive appeal bond, and hinder the enforcement of 
a judgment which requires of the appellant the delivery of real and per- 
sonal property, is, in my opinion, erroneous; for such bond does not 
secure appellee against injuries that appellant may cause to the property 
while the enforcement of the judgment is suspended. 

The bond given by Hicky, being insufficient for a suspensive appeal, 
his complaint should be dismissed. 





No. 1539.—Srare or Lovrstana, ex rel., Lovistana State Bank, AND Bank 
or Lovisiana, v. THE JUDGE OF THE TurrD District Court oF N. O. 


Where a judgment has beon rendered homologating a tableau of distribution in insolvent proceed- 
ings, the creditors, named on the tableau and included in the judgment, are not entitled to notice 
of the judgment of homologation. 


A writ of mawvlamus will not lie to compel the District Judge to grant a suspensive appeal froma 
judgment homologating a tableau of distribution in insoivent proceedings, after the lapse of ten 
days from the date of the judgment. 


PPLICATION for a Mandamus. 


S. H. Torrey, and Miles Taylor, for relators. Collens & Wooldridge, 
for syndic. 


Howett, J. This is an application for a writ of mandamus, to compel 
the Judge of the Third District of New Orleans, to grant a suspensive ap- 
peal, after the lapse of ten days, from a judgment homologating a tableau 
of distribution in insolvent proceedings, and the question presented is, 
whether or not the relators, creditors, placed on the tableau, are entitled 
to notice of the judgment of homologation. 

They allege that they were required by said judgment to pay a certain 
sum out of the proceeds of certain notes pledged to them by the insolvent, 


and are therefore entitled to a notice of the judgment as parties cast ina 
suit. 
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These notes, with others, were sold upon the petition of the syndic, and 
purchased by the banks respectively; and, in a rule by the syndic to com- 
pel the payment of the price of adjudication, it was agreed that the sums 
should remain in the banks to be distributed in a tableau to be filed by tho 
syndic, in which he placed each bank as a creditor for a sum less than 
the amounts of the proceeds respectively; and the balance of each bid 
was appropriated therein to the payment of the expenses of the insolvency. 

This tableau was duly advertised and homologated. We think the judg- 
ment of homologation was one in favor of each bank, as plaintiff, for the 
sum assigned to each in the tableau, and consequently, notice thereof was 
not necessary. They were parties to the proceeding, and if dissatisfied 
with the tableau, of which they had due notice by the publication, they 
should have opposed its homologation, or appealed within ten days, as 
fixed by law, fur suspensive appeals, otherwise the judgment becomes 
executory, and the syndic is not only authorized, but it is his duty, to pay 
in accordance with the tableau as homologated. The Judge has allowed 
adevolutive appeal, to which only they are entitled under the circum- 
stance. 

It is therefore ordered, that the application be refused, at the costs of 
the relators, 


ower eee. 





No. 1021.—D. Ketuam & Co. ». Carnotn, Hoy & Co. 


Where a contract of sale of a lot of cotton is made by weight, the cotton is at the risk of the seller 
until it is weighed: but the vendor is competent to waive the risk, and fix it on himself from the 
date of the purchase. (P. H. Goodwyn v. J. Prichard, 10 An. 249.) 

In a contract of sale of alot of cotton appears the following clause—“* The cotton to remain on the 
plantation at the risk of the purchasers until called for by them;” Held—That this ciause shows 
that it was the intention of the contracting parties that the risks, which, under article 2433 of the 
Civil Code, would have attached to the seller until the cotton was weighed, should be borne by 
the purchasers from the moment of the sale. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
C. E. Schmidt, for plaintiffs and appellants. Randolph, Singleton & 
Hardie, for defendants and appellees. 

Instey, J. On the 10th March, 1862, the plaintiffs and defendants in 
this suit, entered into a written contract of the following tenor: 

**Carroll, Hoy & Co. have this day sold to D. Kelham & Co. one hund- 
red bales of cotton of the crop of the estate of Fielding Davis, in the 
county of Jssaquena, Mississippi, at the rate of eight cents per pound, 
for Liverpool middling, with an additional half cent per pound on each 
grade of quality above, and areduction ofa half a cent per pound on each 
grade of quality below Liverpool middling. The cotton to remain on the 
plantation at the risk of the purchasers until called for by them, when the 
agent of the estate of F. Davis, shall deliver it on the bank of the Missis- 
sippi river, at the usual shipping point of the estate’s cotton. 

The cotton to be sampled and weighed by the agent of the estate. 
Classification to be determined by a competent person, selected by pur- 
chasers and the sellers, and to be paid for on the rendition of the invoice. 
The cotton is to remain on the plantation free of storage.” 

(Signed) ‘‘Carrott, Hoy & Co.” 
(Signed) ‘‘D. Ketuam & Co.” 
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On the 20th of the same month of March, 1862, the defendants acknoyw- 
ledged to have received from the plaintiffs two thousand dollars on account 
of the sale of one hundred bales of cotton on plantation, at their (the 
plaintiffs’) risk; and, on the 14th of April, 1862, the defendants again 
acknowledged to have received from the plaintiffs fifteen hundred dollars 
on account of the same cotton. 

The plaintiffs, after putting the defendants in default, and offering to 
perform their part of the contract, now demand in this suit, either the 
specific performance of it, with twenty-five thousand dollars damages, or 
in the event of the defendants establishing a legal and sufficient cause to 
justify their non-compliance, then that the defendants, Carroll, Hoy & Co., 
and the individual members of the firm, be condemned, in solido, to pay to 
the plaintiffs, the sum advanced; say, three thousand five hundred dollars, 
with legal interest from 29th August, 1865. 

From a judgment in favor of the defendants, the plaintiffs have appealed, 

It is proved satisfactorily that, previous to the weighing and classifica- 
tion of the cotton sold, the whole crop of the Duvis plantation was 
destroyed by vis major, and the main question presented in this case is, 
at whose risk was the cotton sold? And, in this is involved the inquiry, 
whether any and what effect is to be given to the clause in the agreement 
that ‘‘the cotton is to remain on the plantation at the risk of the pur- 
chasers until called for by them.” 

It was evidently the intention of the contracting parties that the risk, 
which under article 2433 of the Civil Code would have attached to the 
sellers, until the cotton sold was weighed, should be borne by the buyers, 
from the moment of the sale. 

No other rational construction can be put upon this particular engage- 
ment on the part of the purchasers; as, after the weighing, the law would 
have put the thing sold at their risk. 

And it was competent for the parties to contract specially as to this 
risk. On this point, says Duveryier, 1, page 94, No. 93: ‘Il dépend 
au surplus, des parties de modifier par leur volonté, la disposition qui 
attribue & la vente en bloc et & la vente au poids des effects différens: 
elles peuvent convenir que dans la derniere, les risques seront pour 
l’acheteur du moment du contrat.” 

In Goodwyn v. Pritchard, 10 An, 249, this Court seemed to recognize 
this doctrine, and would have applied it in that case, had the intention of 
the buyer to renounce or waive the benefit of the law, as presented in 
Art. 2433 C. C., been established beyond all doubt; while the purchasers 
in this case now pending, certainly did. The parties made a law unto 
themselves, founded on their mutual consent. Omne periculum ad emp- 
torem pertinere. And there exist no causes known to us, for which it can 
be revoked. C. C., 2—1757, 1895 and 1940; Rice vs Schmidt, 11 La. 72. 

Legal effect must, therefore, be given to this stipulation, unless, in the 
very nature of things, it would be impossjble to do so. 

The plaintiffs contend that, in sales by weight, the property cannot be 
transferred, nor the risk assumed by the purchaser, until it is weighed; 
and, relying upon the opinions of Marcadé and other authors, they argue 
that to say that sales by weight are imperfect only in so far as relates to the 
risk, but are still translative of ownership, would be to lay down an im- 
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possible rule, and which would be repulsive to the very nature of things. 

Marcadé frankly admits that most of the authors, understanding arti- 
cle 1583 of the Napoleon Code (our article 2433) restrictively, consider a 
sale by weight or measure, only imperfect as to the risk of the thing. 

We do not deem it necessary now to attempt to reconcile, or choosa 
between, these conflicting opinions; it has been usual for this Court to 
adopt the construction put by the Court of Cassation upon any textual 
provisions of the Napoleon Code; and on this point, we find an arrét of 
that august tribunal, often referred to by the authors, confirming a judg- 
ment of the Cour de Limoges. 

The Court of Cassation says: ‘Attendu 1°, qu’aux termes de l'art. 1583 
du Code Civil, la vente est parfaite entre les parties, et la propriété acquise 
de droit & ’acheteur des qu'on est conyenu de la chose et du prix, quoique 
la chose n’ait pas encore été livrée ni le prix payé; que si l’article 1585 
dispose que dans le cas ou la marchandise est vendue a la mesure, la 
vente n’est point parfaite jusqu’an mesurage, il explique que c’est en ce 
sens que la chose vendue est aux risques du vendeur, et il précise que l’ache- 
teur peut demander la delivrance ou des dommages intéréts faute d’exé- 
cution; que conséquemment, loin de déroger au principe général établi par 
Yart. 1583, il le confirme en disant que, méme en ce cas, la vente est par- 
faite & tous autres égards que les risques. Arrét du 11 Novembre, 1812, 
Sirey 1813, part 1, page 52. 

But was the obligation assumed by the plaintiffs as to the risk of the 
eotton, such a lien de droit or vinculum juris, which it is possible for this 
Court to give legal effect to? And this suggests the question: How could 
the quality of the cotton be determined, its different grades fixed, the 
precise number of pounds in each bale ascertained, so as to fix the price ? 
There might, certainly be cases in which it would be difficult to find a 
sulutiun to these queries; but, in the present case, we do not deem the 
difficulties suggested insurmountable; indeed, we think they are overcome. 

The sale comprised one hundred bales of the cotton of a certain plan- 
tatiun; the whole crop having perished. The bales of the crop of 1862, 
on that plantation, averaged a certain weight; the quality of the cotton 
was below middling; and the price per pound fixed, according to a stan- 
dard—Liverpool middling, and for each grade above and below. 

An estimate, at least approximate for the cotton sold, might be ascer- 
tained from this data. 

The plaintiffs have advanced on, or id for, the one hundred bales 
purchased by them, three thuusand five hundred dollars, or about thirty- 
five dollars on, or for, each bale. This may fall short of, or exceed the 
contract price, and the plaintiffs were only bound for that; and if, which 
we deem hardly probabie, they cay show that they have paid too much, 
they may claim the repetition of the surplus. Art. 18,C. P. Aud that 
right wi!l be reserved to them. It is therefore, ordered, adjudged and 
decreed that the judgment of the District Court, be so amended, as to 
reserve to the plaintiffs the right to claim judicially from the defendants 
any excess of money puid by the plaintiffs over and above the contract 
price of the one hundred bales of cotton purchased by them, by the con- 
tract dated 10th March, 1862, and that so amended, the said judgment be 
aflirmed at the costs of the appellees. 

15 
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No. 967.—Srate or Lovistana, ex rel., Evucrne Srazs, v. ARTHUR 
2 G-ASTINEL. 


Section 130 of the city charter of the city of New Orleans provides, that the right of the Mayor, or 
any other officer of the city of New Orleans, to jill the offive held by him may be tested, at any time, 
by any citizen, by a writ of quo warranto, which shall be tried in a summary manner, both in the 
inferior and appellate courts. 

Where an officer is ineligible from any cause. he cannot take charge of and perform the duties of the 
office to which he has been elected or appointed. 

Article 133 of the Constitution of 1864, conferring on the Recorders of the city of New Orleans the 
additional powers and functions of Justice of the Peace, does not vest the Recorders with 
any other character or title of office than that of Recorder. 

The prayer for a prohibition against the incumbent in office is not inconsistent with a demand by 
the relator for the Court to provide for the filling of the office legally. 

The fact that a Recorder of the city of New Orleans has been commissioned and sworn, does not 
protect him against the enquiry into his right to hold the office: nor does it confine the investi. 
gation to his right to enter upon the duties of the office. 

The divesting of a Recorder of the city of New Orleans of his office, on the ground that he is 
ineligible to hold the same does not, ipso facto, give the office to his competitor at the election; in 
such a case it is made the duty of the Common Council by joint action of both Boards to fill the 
vacancy. City Charter, sec. 15. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Grandmont, Canonge and Field, for plaintiff. P. Soulé & Charvet, 
and A. Walker, for defendant. 


Howett, J. At the municipal election on 12th March, 1866, of the 
votes cast for Recorder of the Second District of New Orleans, Arthur 
Gastinel, the defendant, received 784, Eugene Staés, the relator, 519, 
and Emile Wiltz 168, making a total of 1471. On the 19th of the same 
month Gastinel was commissioned by the Governor as Recorder and 
Justice of the Peace; on the next day he took the oath of office pre- 
scribed by the Constitution, and on 31st same month Eugene Staés 
obtained a writ of quo warranio from the Sixth District Court of New 
Orleans, directed to said Gastinel, to show cause why he should not be 
forbidden to perform and usurp any longer the functions of said office, 
and why the relator should not be declared to have been duly elected 
to said office, on the grounds that the said Gastinel does not possess the 
qualifications as to age (thirty years) prescribed by law, and that all the 
votes given for him at said election are illegal and null, and must be 
considered as not given ; consequently the relator received the highest 
number of legal votes, and is the duly elected Recorder of said District. 

The respondent filed an exception to the petition as commutating two 
demands contrary to, and exclusive of each other, which was properly 
overruled as itis not inconsistent with a prohibition to the incumbent 
for the Court to render a decree providing for filling the office legally, 
although it might reject relator’s pretensions. The respondent then 
answered that he is no usurper of the office, but holds it and that of 
Justice of the Peace by virtue of his commission and oath of office. 

The Court below rendered judgment against the respondent on the 
first branch of the case, and on the second against the relator as of 
nonsuit, and both parties appealed. 

The respondent contends on appeal : 

1. That, under a writ of quo warranio, the only issue to be tried is 
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whether or not the defendant has usurped the functions of Recorder, and 
to determine this the Court cannot go beyond an enquiry into his title to 
the office. 

2. That the qualifications of the defendant could only be enquired into 
by a direct contestation of election, and not by a writ of quo warranto, 

3. That by the article 133 of the Constitution of 1864, the duties, 
functions and qualifications of Recorders seem to have been merged in 
the office or character of Justices of the Peace and are subject to no restric- 
tions except those affixed to the eligibility of such officers. 
| Section 130 of the city charter (Acts 1856, p. 166,) enacts: ‘* That the 
jright of any Mayor, Recorder or other officer of the city of New Orleans, to 
‘fill the office held by him, may be tested at any time, by any citizen, by a writ 
jof quo warranto, which shall be tried as summarily as possible, both in the 
jinferior and appellate courts.” This clearly authorizes the proceeding 
before us and necessarily involves an enquiry into the qualifications of 
respondent for the office of Recorder. The law does not confine the 
enquiry to his right to en/er upon the office or the regularity of obtaining 
it; but permits any citizen by this process, at any time of his term, to 
test his right to fill the office which he holds. 

It is satisfactorily shown, and indeed not denied, that the respondent 
is under the age prescribed by the 7th section of the charter (which is 
still in force and not in conflict with the Constitution, ) and he is therefore 
incompetent in law to perform the functions of Recorder, although he 
has been elected, commissioned and sworn. These acts do not confer 
the legal qualificativn as to age, nor dispense with it. If one qualifica- 
tion can be dispensed with, any and all others may be, and those 
fundamental and statutory enactments rendered nugatory. The effect of 
article 133 of the Constitution of 1864 is simply to confer on the Recorders 
the additional powers and functions of Justices of the Peace. They are 
thereby no less Recorders, but on the contrary their quality as Justices of 
the Peace is consequent and dependent upon that as Recorder. 

The judgment against defendant is therefore correct. 

On the second branch of the case, we cannot however fully concur with 
the lower Court. 

Article 870 C. P., contemplates that, if judgment be against the res- 
pondent, the Court shall ‘‘direct the corpor:tion to proceed to a new 
appointment ;” and, in the case of Reynolds v. Baldwin, 1 A. 162, this 
Court held the legal construction of this clause of said article to be, that 
such an order shall be made when a new appointment is necessary. Under 
this interpretation of said article, the District Judge was of opinion that 
such an order could not be made in this case, because ‘‘no other matter 
outside of the right or authority under which the defendant holds the 
office in dispute can be enquired into, and the second branch is impro- 
perly commutated with the first.” 

In our opinion the necessity for such an order is caused by the judg- 
ment against the defendant, which creates a vacancy; and by the 15th 
section of the city charter, this vacancy is to be filled by the joint action 
of the Boards of Aldermen and Assistant Aldermen. 

We cannot adopt the theory of the relator that the ousting of the 
defendant by means of this proceeding inures to his benefit. 
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What might have been his rights had he contested the election of 
defendant in accordance with law, we are not called on to say ; but we 
are of the opinion, that having, as a candidate, acquiesced in the result of 
that election, we must in these proceedings consider him only as a citizen 
before us, secking to have the law enforced against the incumbent, who 
is the Recorder de fucto; and, under the provisions of the 870th article of 
the C. P. and the 15th section of the citycharter, notify the corporation 
of the neces ity of a new appointment. 

The law does not authorize us to declare the relator, under the cir- 
cumstances, to be the chvice of the people. Upon his own showing he 
did pn + receive a majority of the votes cast, and but for some action, on 
the part of some one authorized, the present incumbent would have 
continued in the performance of the duties of the office, as the duly 
elected Recorder of the Second District of New Orleans. 

It is therefore ordered that the judgment appealed from be set aside, 
and it is now urdered, adjudged and decreed that there be judgment 
against the defendant Arthur Gastinel, forbidding him to perform any 
longer the duties and functions of Recorder of the Second District of 
New Orleans, and that he pay the costs of these proceedings in the lower 
Court. It is further ordered that the city of New Orleans be notified to 
proceed ac*ording to law, to elect a Recorder of said district ; the costs 
of appeal to be paid jointly by the relator and defendant. 


On REHEARING. 
Hyman, C.J. A rehearing was grauted in this case on the application 
of both parties. 
A re-examination of the case has not caused us to change our opinion. 
Let the former judgment rendered by us, stand as the judgment of the 
Court in this case. 





No. 895.—A. B. James v. Fetzowes & Co. 


Where the facts show that the succession of a deceased person has not been opened, nor is it pending 
in the Second District Court of New Orleans, while a case is pending in one of the other District 
Courts against the deceased party, commenced before his death, the Second District Court is not 
vested with exciusive jurisdiction by the act of the Legislature of 1864, which provides that the 
Second District Court shall be strictly a probate court. Session Acts 1864, page 85, § 17. 

A garnishee or third party to whom interrogatories are propounded under a /fieri/ ci s,can set up any 
defence necessary to his own protection, whether against the defendants or their creditors. He is 
competent to urge the plea of prescription. 

Prescription does not run on a commissioh merchant’s account, consisting entirely of paid accept- 
ances and promissory notes, with commissions and interest added upon each separate item of the 
account, but the account as a whole is prescribed in three years. Statute of 1852, p. 90. 14 A. 705. 


ON REHEARING—MR. JUSTICE HOWELL: 

Where a commission merchant's account has been rendered, showing that a balance has been struck 
between the parties, and an acknowledgment by the debto: of its correctness, though made ver- 
bally, it becomes, from that moment, a closed account, and is a personal debt between the parties, 
prescribed only by the lapse of ten years from the date of the acknowledgment. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
P. H. Morgan and J. H. New, for plaintifi and appellee. C. 7. Bemis 
and Hyams & Gordon, for garnishees. 
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rier.—A rehearing was granted in this case. Mr. Justice Howell, 
the organ of the Court, overruled the first opinion, and decided that, in 
this case, the account sued on is taken out of the limitations of the sta- 
tute of 1852, on the ground and for the reason that it having been shown 
that the account had been rendered by one of the parties to, and acknow!l- 
edged orally by the other, which constituted a closed account, and created 
a personal debt between the parties, which is only prescribed by ten years. 

Instey, J. The plaintiff, having obtained in the Sixth District Court 
of New Orleans a final judgment against the defendants, caused to be 
issued from said Court a writ of fieri facias, and took out from the same 
Court a garnishment process against the executor, the widow and son of 
the late Alexander Gordon, and, also, against the Mexican Gulf Rail Road 
Company, all representing the estate of the said Alexander Gordon, and 
prayod for judgment against the garnishees to the amount of his judg- 
ment-claim against the defendants. 

After judgment had been rendered against the garnishees, they filed an 
exception to the jurisdiction of the Sixth District Court, the ground of 
which was that the Second District Court was the only tribunal that could 
take cognizance of the matter in controversy, guoud the estate of Alex- 
ander Gordon; but the lower Court overruled the exception as coming too 
late, deeming its jurisdiction, if at all incompetent, only so ralione per- 
+ gone, and not ratione materi. 

Had the Sixth District Court jurisdiction in the premises? is the first 
question to be solved. 

Previous to the year 1853, all the District Courts in New Orleans had 
concurrent jurisdiction over probate matters in the parish of Orleans. 

In the years 1853, 1855 and 1864, exclusive jurisdiction in probate mat- 
ters was conferred upon the Second District Covrt of New Orleans. See 
Act of 1846, No. 43, p. 32; Act of 1853, No. 190; Act of 1855; Act of 1864. 

By the last Act of 1864, p. 84, section 8, it was provided: ‘*That the 
Second District Court shall be strictly a probate court, and shall have 
exclusive jurisdiction only of all succession and probate causes,” etc., etc. 
But it was in the same act, section 17, further provided, that this act shall 
take effect from and after its passage, but shall not apply to the cases now 
pending or filed before the several District Courts, and that all laws on 
the same subject-matter, or contrary to the provisions of this act, are 
repealed. 

It is proved satisfactorily that the succession of Alexander Gordon was 
not opened, nor was it pending in the Second District Court; so that, by 
the 17th section of the act of 1864, the said District Court had not exclu- 
sive jurisdiction over the matters in controversy between the plaintiff and 
the garnishees. 

The main defence of the garnishees against the claim of the defendants, 
Fellowes & Co., against them, is that it was prescribed when garnishment 
process was taken out against them; and it was certainly competent for 
them to set up that or any other defence necessary to protect their own 
interest, whether against the defendants or their creditors. 3 An. 380. 

The prescription pleaded, is that of three years against the account 
current presented by Fellowes & Co. to the garnishees. 

It was a factor’s, or commission merchant’s account, and consisted en- 
tirely, except for commissions, etc., of paid acceptances and of promissory 
notes. 
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This Court has deemed such items as the component parts of one ap. 
count, which is to be regarded as a whole, and that acceptances charged 
in it, being functi officio, are only vouchers, and that to such accounts, the 
prescription of éhreeyears applies. See Succession of Guillemin, 2 A. 634; 
Toledano vs. Gardiner, 2 A. 779; Andrew vs. Keenan, 14 A. 705. 

The account was prescribed in 1865, when suit was brought under garn- 
ishment process, unless the verbal acknowledgment of its correctness, 
made by the representatives of the estate in January, 1861, suspended 
prescription; which it certainly did not; for, had the acknowledgment 
been in writing, it would merely have interrupted prescription, which 
would commence running anew from that time. 

As sufficient time subsequently elapsed before any further action on the 

_ part of Fellowes & Co., or any one else, was had, the claim is therefore 
prescribed. Succession of Dubreuil, 12 R. 507. 

It is therefore ordered, adjudged and decreed that the judgment against 
the garnishees be annulled, avoided and reversed, and that judgment be 
and it is hereby rendered in favor of the garnishees and against the 
plaintiff, with costs of garnishment in both courts, 


On REHEARING. 


Howett, J. This case is on a rehearing, granted on the question of 
prescription. To solve this it is necessary to determine whether the 
account against the garnishees is an open account, and subject to the pre- 
scription of three years, or an account closed, and prescribed, as a personal 
debt, by ten years. 

Prior to the act of March, 1852, (p. 90,) such accounts were prescribed 
by the lapse of ten years. This statute, after deciaring that the accounts : 
of retailers of certain articles, and those of all merchants, wholesale and 
retail, shall be prescribed by three years from the time the articles are 
furnished to the purchasers, provides, that ‘‘all other open accounts, the 
prescription of which is ten years under existing laws, shall be prescribed 
by three years.” 

If the account, in this case, is an open account, it is prescribed, for three 
years elapsed before suit or other interruption. Its caption is: ‘In ac- 
count current,” which is defined to be ‘‘a running or open account.” 
Bouvier, verbo, Account Current. But it contains a series of debits and 
credits for sometime, and a balance is struck and carried down, showing 
a specific sum in favor of the merchant. This, it is shown, was presented 
to the debtors. 

‘** The settlement of an account between the parties, by which a balance 
is struck in favor of one of them, is called an account stated.” Bou- 
vier, verbo, Account Stated. 

At common law, ‘‘ where an account has voluntarily been stated between 
parties, an action of assumpsit may be maintained thereon.” Id., verbo, 
Account, No. 9. 4 Dallos, 434. 2 Gr. Ev., 234-39. ‘The count upon 
an account stated, is supported by evidence of an acknowledgment, on 
the part of the defendant, of money due the plaintiff, upon an account 
between them.” ‘ The acknowledgment by the defendant that a certain 
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gum is due, creates an implied promise to pay the amount.” ‘The stat- 
ing of the account is the consideration of the promise.” Id., rerdo, 
Account Stated. There is aconcurrence of minds upon an agreement 
to pay the amount stated. We can nowhere find where the law requires 
this settlement and acknowledgment on the part of the debtor to be in 
writing. 

We are referred to two cases in our Reports, (Zafon’s Heirs v. His 
Executors, 3 N. S. 716, and Chevalier v. Hyams, 9 A. 484,) in which it is an- 
nounced that a formal written recognition of the claim in a compté arrité 
is requisite. Conceding these cases to be in point, the Court was giving 
the interpretation of the French text of the Code; while it is \,>" settled 
that the English text must prevail. If a verbal acknowledgment be of 
any effect in law, we cannot see why that effect should be less than that 
of a written acknowledgment. The only difference, is as to the evidence 
to be adduced to prove the acknowledgment. Nor do we think the 985th 
Art. C. P., or the act of 1858 relating to written acknowledgments, appli- 
cable to this case, as the debt here was contracted by the parties them- 
selves who are made garnishees, and not by a deceased or third person. 

We have come to the conclusion that the account in this case, which has 
been rendered and acknowledged orally by the appellants, is no longer an 
open, but a closed, account, and is a personal debt, and prescribed by ten 

ears. 
: It is therefore ordered that our former decree herein, be set aside, and 
the judgment of the District Court be affirmed, with costs. 
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No. 1073.—Gonpsmitu, Hanser & Co., for use of, etc., ». Frrep- 
LANDER & GERSON. 


The testimony of one witness is insufficient to establish a claim of more than five hundred dollars; 
but where the commercial books of the opposite party, having been introduced in evidence, corro- 
borate his testimony, he may establish the correctness of his claim, though above five hundred 
dollars. 





PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
I J. Ad. Rozier, for plaintiffs and appellants. C. Roselius, for defen- 
dauts and appellees. ,; 


Hyman, C. J. Plaintiffs sued defendants on their note for $5,000, 
dated 29th of April, 1862, and payable twelve months thereafter to their 
own order, and endorsed by them in blank, bearing eight per cent. per 
annum interest from its maturity. 

Compensation was pleaded by defendants against the claim of plaintiffs 
to the extent of $1,500, and a tender was made by defendants on the 1st 
day of June, 1864, to plaintiffs of the sum they claimed, less the $1,500 
pleaded in compensation. 

Defendants rely to sustain their plea in compensation, on a written 

| agreement, as follows: 

’ Tt is understood and agreed that for one-half of the commission © 
pecruing from a certain draft drawn this day by A. Bernstein, on and 
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accepted by Messrs. Friedlander & Gerson, payable on the 4th day of 
March, 1861, Messrs. Goldsmith, Haber & Co., became responsible to 
the acceptors for one-half of the amount of said draft, to-wit: fifteen 
hundred dollars, in the event of the drawer failing to provide funds to 
meet it at maturity.” 

** April 7, 1860.” **GotpsmitH, Hasnrer & Co.” 

And, on their payment of the draft, described in this contract, when 
the failure of Bernstein to provide funds to pay it at its maturity. 

On the trial of the case, one witness was sworn in behalf of plaintiffs 
to prove that defendants had released plaintiffs from the payment of the 
half of the amount of the draft of Bernstein, as assumed by plaintiffs in 
their contract with defendants. This witness testified that he was ip 
the employment of plaintiffs in March, 1861. That one of the defendants 
came to the store of plaintiffs on the 6th or 7th of March, 1861, and 
exhibited the draft of Bernstein as having been paid by defendants; 
that a conversation then arose between him and the pluintiffs in refer. 
ence to the draft, and their contract to pay a half of its amount, and 
that it was agreed between plaintiffs and defendants, that plaintiffs 
should waive their commissions on the draft, and should be relieved 
from the payment of a half of its amount. 

The commercial books of plaintiffs were brought into Court at the 
in.tance of defendants, and offered in evidence, and on the fly-leaf of 
their book, styled ‘‘Bills Payable,” a charge appears to have been made 
against Bernstein for the acceptance of the draft, and it appears to have 
been erased a few days after the maturity of the draft. 

The witness is unimpeached ; his evidence is uncontradicted, and we 
think reliance should be given to it. It is corroborated by the charge | 
and erasure in plaintiffs’ Bills Payable book; for it is clear that some 
arrangement must have been made to induce plaintiffs to erase their 
charge against Bernstein, which by their agreement with defendants they 
thought they were entitled to. 

The evidence of this witness, being corroborated by plaintiffs’ commer- 
cial books, the question whether the evidence of one witness is insufi- 
cient proof of an agreement to annul a contract over $500, without corro- 
borating circumstances, which was presented in argument by defendants, 
is not before us for consideration. 

It appears from the evidence that plaintiffs have received the sum 
tendered by defendants. 

The judgment of the District Court is in favor of defendants, allowing 
their plea in compensation; and the plaintiffs are appellants therefrom. 

It is decreed that the judgment of the District Court be annulled and 
reversed; and it is further decreed that plaintiffs recover of defendants 
the sum of one thousand five hundred dollars, with interest thereon at 
the rate of eight per cent. per annum, from the first day of June, 1864, till 
paid, and the costs of suit; and it is further decreed that the claim set up 
by defendants in compensation be rejected. 
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No. 435.—Nosie & Kaiser v. Steamer R. W. Power axp Owners, AND 
W. M. Wersuine anp J. Saannon.—J. Hucuus, Intervenor. 


The judgment of the lower Court is final against all the parties to the suit, not made parties to the 
appeal. 

The Supreme Court is only seized of jurisdiction to amend the judgment of the lower Court between 
appellant and appellee, and not between appellees. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 


f\ = B. Egan, for plaintits and appellees. R. & H. Murr, for defendants 
and appellants. Durant & Hornor, for intervenor. 


Instey, J. The plaintiffs, butchers, claimed in the Fourth District Court 
of New Orleans, against the defendants, in solido, witlt privilege on the 
steamer R. W. Powell, her tackle, apparel, machinery and furniture, for 
supplies of meat furnished said boat, as per detailed bill annexed to 
their petition, the sum of three hundred and forty-seven dollurs and 
sixty-seven cents. 

Weibling pleaded a general denial, and specially that the plaintiffs had 
no privilege on the boat, and called in warranty his co-deiendunt, 
Shannon. 

Shannon for answer to the original petition and call in warranty, also - 
pleaded the general issue. 

He admitted therein that he was bound for all the liabilities of the 
R. W. Powell, but denied that the boat owed anything to the plaintiffs. 

And then came and intervened in the said suit John Hughes, claiming 
ownership and possession of the engines, boilers, machinery, doctor, etc., 
saved from the wreck of the steamer 2. W. Powell, which he purchase | on 
the 21st of October, 1861, one half thereof from Wm. M. Weibling, and 
on the 21st of October, 1861, the other half from Charles Whiting, the 
salvor thereof. Heavers that he bought the same free from all incum- 
brance and received due delivery thereof, and was in legal and quiet pos- 
session, when disturbed by the sheriff, who, on the writ of sequestration 
issued in this case, has seized the above-described property. 

To this petition in intervention, claiming ownership of the sequestered 
property, the plaintiffs pleaded the general issue. 

By the certificate of the clerk of the lower Court, we find the transcript 
to contain all the proceedings had, as well as all the documents filed, and all 
the testimony adduced, except ducuments A, B, C and D, filed, therein 
on 3lst of October, 1861. 

As a writ of certiorari, if issued in due season, would have been useless, 
as there is nothing to show that the missing documents have been found, 
we should at once have dismissed the appeal. Harris v. Huys, 8 A. 433. 
But, as there is in the record a bill of exceptions, we shall proceed to 
examine it. Taylor vs. Littlefield, 5 Rob. 132. 

On the trial of this case, the plaintifis offered as a witness, to prove 
their demand, William Weibling, one of the defendants in the suit, to 
whose testimony his co-defendant, J. R. Shannon, objected on the ground 
that Weibling had called him in warranty, and prayed for judgment in his 
favor against Shannon for whateveramount plaintiffs might recover in said 
case, and that suid William Weibling was directly interested in showing 
16 
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that the demand of plaintiffs was a debt for which Shannon and Weibling 
were bound, and in establishing the amount of said debt against Shannon, 

We have been unable to discover any disqualifying interest whatever in 
the witness, onthe ground alleged. By establishing the plaintiffs’ claim 
he would be rather testifying against his interest; although, we think 
he stood indifferent between the parties. ‘The evidence of Weibling was 
admissible. 

The judgment of the lower Court was in favor of the plaintiffs, and 
against the defendants, in solido, for the sum claimed and interest and judg- 
ment over in favor of Weibling, and against his warrantor, Shannon, forthe 
same amount and interest. No privilege on the machinery, etc., was 
recognized in favor of the plaintiffs; but Hughes, the intervenor, was de- 
clared the owner thereof; and Shannon only, appealed. 

In this Court the plaintiffsand appellees have prayed for an amendment 
of the judgment, so as to recognize the privilege claimed by them. 

As the record is now presented, it cannot be revised by this Court; and 
under the authority of Barrow v. Landry, 12 An. 83; Ennis v. Murphy, 11 
Rob. 477; Agricultural Bank vy. Alexander, 1 An. 246; Lyons v. Andrews, 5 
An. 602, the case must be remanded for a new trial. 

It is therefore ordered, adjudged and decreed thatthe judgment of the 
lower Court be avoided and reversed, and that the case be remanded to the 
lower Court for further proceedings according to law, at the custs of 
appellants. 


—__— 


Petition for a Rehearing, by plaintiffs and appellees. —Plaintiffs would most 
respectfully ask for a rehearing in this case, and, in doing so, solicit the 
attention of the Court to the following facts: 

1. That the evidence of Capt. W. M. Weibling (Rec. pp. 26, 27) and 
John Harman (Rec. 27) proves conclusively the correctness of plaintifis’ 
claim. 

2. That there is nothing in the record to impeach, contradict, or call 
in question the correctness of their testimony. 

3. That the judzment of the lower Court is in favor of plaintiffs, but 
without allowing them a privilege on the machinery of the boat. This 
they asked to huve amended by granting them a privilege on the machi- 
nery sequestered; consequently the only question in the case is a legal one; 
that is, whether we are entitled to a privilege on the machinery of the 
boat; and, for the decision of this question, it will be unnecessary to send 
the case back to the lower Court. 

The article in our Code 3244, says, privileges are lost by the destruction 
of the thing; but that means a total loss, not where parts of it remain. 
As we had a privilege on every part of the boat, previous to her loss, so 
we retain it on any portion that is not lost, otherwise it would be in the 
power of a person to defeat the privileged creditors by pulling the thing 
to pieces. 





Instey, J. A petition for a rehearing in this case has been presented 
by the plaintiffs, and another by the intervenor. 

The plaintiffs and the intervenor hold towards each other antagonistic 
positions. The latter resisting, as owner of certain steamboat machinery 
taken out of the wreck of the Powell, the claim of the plaintiffs, asserting 
a privilege thereon to secure their demand against the defendants. 


























NEW ORLEANS, FEBRUARY, 1868. __ 128 


Noble & Kaiser v. Steamer R. W. Powell et als. 








Judgment was rendered in the Court below in favor of the intervenor, 
declaring the property theirs, and not subject to the privilege; and the 
intervenor has not been made a party to this suit. ‘This judgment cannot 
be disturbed, nor its correctness be questioned in this Court. 

The cause for remanding the case was, that the transcript was incom- 
plete, certain documents, according to the clerk’s certificate, being mis- 
sing. This testimony related exclusively to the claim of the intervenor. 

The plaintiffs ask fora rehearing, and we think, to subserve the pur- 
poses of justice, it should be granted to them. 

It is therefore ordered that a rehearing be granted in this appeal. 


On REHEARING. 


Instey, J. The plaintiffs, butchers, had furnished the steamboat R. 17. 
Powell, with meat and supplies, amounting, as per detailed bill, to the sum 
of three hundred and forty-seven dollars and sixty-seven cents, fay which 
they claimed a judgment, with privilege on the tackle, apparel and machi- 
nery saved from the wrecked boat, and which they caused to be seques- 
tered. 

Weibling, one of the defendants, pleaded a general denial, and denied 
specially that the plaintiffs had any privilege as claimed by them. He 
called in warranty his co-defendant, Shannon. 

Shannon for answer to the original petition and call in warranty, 
pleaded the general issne, admitting, however, his sole liability for all 
the debts of the R. W. Powell, but denied specially that the plaintiffs 
had any claim upon her, or her owners. 

John Hughes intervened in the suit, and claimed ownership and 
possession of ths tackle, apparel and machinery sequestered, having 
purchased them from the underwriters. 

The plaintiffs had judgment in the lower Court against the defendants 
in solido, without privilege, the intervenor being decreed owner of the 
property sequestered, not subject to any lien. 

Shannon, the warrantor of Weibling, his co-defendant, was condemned 
to pay him the amount of the plaintiffs’ claim, and Shannon alone appealed, 

The plaintiffs’ claim was established by Weibling, whose testimony, 
objected to in the lower Court, was, in our first decree, declared to havo 
been properly admitted. 

The judgment as between the plaintiffs and the intervenor is final, as the 
latter is no party to this appeal; and had he been made an appellee, the 
judgment in favor of the plaintiffs could not have been amended to allow 
them a privilege on the property sequestered, as this Court is only seized 
of jurisdiction to amend a judgment as between appellant and appellee 
and not as between appellees. 16 An. 193. 

The judgment of the lower Court must be affirmed, so far as it affects the 
plaintiffs, the defendants and the warrantor. 

It is therefore ordered, adjudged and decreed, that our first judgment 
in this case be set aside, and that the judgment rendered by the District 
Court in favor of the plaintiffs against the defendants, and in favor of 
Weibling against his warrantor, Shannon, be and the same, is hereby 
affirmed, at the costs of the appellent. 
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No. 953.—J. Fennimore v. Tue Crry or New ORr.eans. 


The city of New Orleans. by taking charge and control of the wharfs and landings in front of the city 
and charging and collecting whartage, assumed the obligation of providing and keeping in repair 
good and safe wharfs for the landing of goods, and it is responsible in damages for the loss of 
freight while being discharged trom the ship, ovcasioned by the defectiveness or bad condition of 
the wharf. 


PPEAL from the Fourth District Court of New Orleans, Théard, J, 
Clarke & Bayne, for plaintiff and appellee. H. D. Ogden, City 
Attorney, for defendant and appellant. 


Howett, J. Plaintiff seeks to recover the value of three hogshead of 
sugar lost by the breaking of the wharf in discharging them from 
his boat. 

He charges that he paid all wharfage-dues fixed by the ordinances of 
the city, and that it is responsible for not keeping the said wharf in a 
fit and sound condition. 

The defence, besides the general denial, is that if any damage was sus- 
tained, it resulted from the want of ordinary care and prudence on the 
part of plaintiffs agents, and from no fault of defendant. 

Judgment was rendered in favor of plaintiff as claimed, and the city ap- 
pealed. 

The payment of the wharfage-dues to the city, the loss and value of the 
sugar, and the unsound and rotten condition of the wharf are proven. It 
is also shown that plaintiff's boat, on previous trips, had landed at the 
same point, and the wharf seemed to be still in the same coniition; that 
the freght on this occasion was being discharged in the usual manner and 
with usual care; that the wharf gave way from unsoundness and fell with 
the staging, the sugar and several of the boat’s hands, causing the loss of 
several lives, as well as of the sugar. We think the city, by charging and 
receiving the warfage-dues, assumed the obligation of providing a good 
and safe wharf for the landing of goods, and keeping it in repair, and that 
there was in this instance no such want of care and prudence on the part 
of plaintiff's agents as to relieve the city from liability for the loss. Such 
liability has been frequently recognized by this Court. See 5 A. 100, 504; 
4A. 440. The loss resulted from the fault of the defendant. 

Judgment aflimed with cost. 
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No. 1293.—Josern S1zEMORE AND WIFE, Co-tutors, v. D. J. WeEpaE, 
Administrator, et als. 


A purchaser of real estate at probate sale is not bound te look beyond the decree recognizing its 
necessity. 19 An. 353. 

The jurisdiction of the Court is an essential inquiry, but the truth of the record concerning matters 
within its jurisdiction cannot be disputed. 

Where property is sold at probate sale under an order of Court, the sheriff must state, with certainty 
and clearness, the price or sum which each particular piece brought. 

Where the sheriff sells two tracks of land under the same order, on the same day, and at the same 
time, and specities that the whole property brought the sum of $4,000, and one piece thereof 
brought the sum of $1.500, the proces-verbal, thus made, fixes with certainty the amount that the 
other piece brought, to-wit: $2 500, 


Peg from the District Court, Parish of East Feliciana, Posey, J. 
Muse & Pipkin, for plaintiffs and appellees. W. F. Kernan, for 
defendants and appellants. 
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Instzy, J. Joseph Y. Yarborough died about the year 1852, leaving 
a widow, now Mrs. Sizemore, one of the plaintiffs, and several minor chil- 
dren, issue of their marriage, of whom the plaintiffs are the co-tutors, 
in which capacity they institute the present petitory action against the 
defendants. 

The land now claimed formed a part of the separate estate of the 
deceased Yarborough, and was inherited, as it is represented, by his child- 
ren, in whose behalf the present suit is brought. 

The defendants answered separately ; but they all set up the same title 
to the land claimed under an adjudication at a probate sale provoked by 
the plaintiffs, co-tutors of the minors, to pay a judgment which they 
represented to be due to them by the estate of Yarborough. 

There was a judgment in the Court below in favor uf the plaintiffs, and 
the defendants have appealed. 

The land in controversy, called the ‘‘Home tract,” was adjudicated at a 
probate sale made on the 26th January, 1849, under and by virtue of a 
decree of the District Court dated the 224 December, 1848, to Mrs. 
Martha E. Ratliff, whose title the defendants hold, and who, as it ic 
stated in the proces-verbal and sale, complied with the terms of sale. 

This adjudication, and the proceedings and decree upon which it rests 
are, it is contended by the plaintiffs, absolute nullities, and conveyed no 
title whatever to the purchaser. 

Ist. Because the basis of the decree was the deliberations of the family 
meeting held in behalf of the minors, ‘‘that a specific sum, to-wit: twenty- 
five hundred dollars, was the price for the land definitely fixed by the 
meeting, by private contract before the day of sale.” 

2d. Because no specific sum was stated or fixed in ths proces-verbal of 
sale as the price of the land. 

On the first ground it may be observed, that although the family meet- 
ing, had at the instance of the co-tutors, recommended the sale of the 
land as advantageous for the minors, and had fixed a definite price for 
which it should be sold on certain terms and conditions, that was unim- 
portant and might have been dispensed with, as the sale was ordered to 
pay debts of the succession of J. Y. Yarborough. Canter vs. McMannus, 
15 An. 676. 

The beneficiary heirs had only a residuary interest, and the formalities 
for alienation of minors’ property was not required. 9 An. 107; 11 Rob. 
508; 10 Rob. 457; C. C. 1042, 48, 51; 2 Hen. Dig. 1496, 210. 

The purchaser at a probate sale, which is a judicial sale, is not bound 
to look beyond the decree recognizing its necessity. The jurisdiction of 
the Court is an essential enquiry, but the truth of the record, concerning 
matters within its jurisdiction, cannot be disputed. See the numerous 
authorities collected in 1 Hen. 924, 213; 2 Hen. 1494, 25. 

The purchaser, Mrs. Ratliff, comes fully within this rule, and we will 
therefore restrict our enquiry to the second ground of nullity urged against 
the probate sale, which is, that it lacked one of the essentials to such a 
contract, to-wit: a fixed and definite price. 

The decree of the 22d December, 1858, in virtue of which the sale was 
made, was rendered at the instance of the co-tutors who, in their petition, 
prayed for the sale of the two tracts belonging to the succession, the 














126 SUPREME COURT OF LOUISIANA, 








Sizemore v. Wedge. 





Scely tract and the Home tract, (which is the one claimed) to pay debts, 
The Home tract was adjudicated to Mrs. Martha E. Ratliff, as the lagt 
and highest bidder, for twenty-five hundred dollars, ($2,500); although it 
is strenuously contended that no price is fixed or stated in the adjudication, 

It is true that the price, viz: two thousand five hundred dollars, is not 
particularly stated in the prozes-verbal of adjudication, but there cannot 
be a particle of doubt, that that was the price. _ 

The total amount of the sales of both tracts is stated in the procts-verba] 
to be four thousand dollars, and the price of the Seely tract is put 
down therein at fifteen hundred dollars, and this necessarily fixes the 
price of the Home tract at two thousand five hundred dollars. Id certum 
est quod certum reddi potest. One-fourth of this sum was required to be 
paid in cash, which was paid by the purchaser, who otherwise complied 
with the terms of the adjudication, as it is declared in the proces-verbal, 

There is no reason, therefore, why the defendants should be disturbed 
in their title and possession to the property claimed from them. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court, be annulled, avoided and reversed; and it is further 
ordered, adjudged and decreed that judgment be, and it is hereby 
rendered in favor of the defendants and against the plaintiffs, with costs 
in both courts. 


Rehearing refused. 


oor 


No. 813.—A. Detaroperze & Son v. S. M. Harr anp W. S. Pree. 





Where an agent or mandatary has acted within the scope of his legitimate authority, he cannot be 
held personally responsible for a contract made by him with a third person in that capacity. 
Defendants were the lessees of the Louisiana Penitentiary. from 1857 to 1862, under the law of 188 
After the expiration of their lease they continued for a time to administer the affairs of the insti- 
tution as agents. In the fall of 1862, they contracted with plaintiffs, in that capacity, for a lotof 
lumber, which was used in removing the machinery and property thereof from Baton Rouge to 
Clinton, Louisiana, for supposed safety. The bill for the price of the lumber is made out against 
them as agents. Plaintiffs now seek to hold them personally liable on the contract: 7eld—That, 
under this state of facts, they cannot be held personally liable; that plaintiffs, having admitted 

their agency and dealt with them in that capacity, cannot recover from them individually. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
Geo. S. Lacey and S. P. Greves, for plaintiffs and appellants. Dunn 
& Herron, for defendants and appellants. 


Howett, J. This is a suit on a bill of lumber furnished to defendants, 
under the style of 8S. M. Hart & Co., ‘‘ Agents for the Louisiana Peniten- 
tiary.” Plaintiffs allege that the lumber was sold upon the individnal 
credit and responsibility of the defendants, ‘‘who held the proceeds of the 
labor of said institution,” and used said lumber in removing the machi- 
nery and property thereof from Baton Rouge to Clinton, in the fall of 
1862, for supposed safety. 

The defendants admit that, as agents of the Louisiana Penitentiary, they 
received lumber from plaintiffs for said institution; but deny that it was 
upon their credit and responsibility, and deny that any partnership ex- 
isted between them, except as such agents. 

Judgment was rendered in favor of defendants, and plaintiffs appealed. 

The bill sued on is made out against ‘‘Messrs. S. M. Hart & Co., Agents 
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— 
for the Louisiana Penitentiary.” It is admitted they were agents in 
1862; that they carried on the Penitentiary, and had the general 
management of it. It is shown that they purchased cotton and had it 
manufactured; that they sold manufactured goods and received payment 
asagents ; and that they removed the machinery of the institution to 
Qlinton in the fall of 1862, using the lumber furnished to them by 
plaintiffs, and giving certificates for hauling, signed ‘‘S. M. Hart & Co.” 

The plaintiffs contend that, under these circumstances defendants can- 
pot successfully invoke the principles of law, which relieve an agent who 
deals as such with third persons, inasmuch as the Louisiana Penitentiary 
js not a person or corporation competent to appoint an agent, and as they 
did not exhibit their power or authority to represent or act for such an 
jnstitution as the Penitentiary; and that plaintiffs cannot be presumed 
to have given credit to the Penitentiary for the means of virtually 
suspending the operations of the institution. 
| There is much force in this position, and when we look to the act of 
1858, to provide for the administration of the Penitentiary (session acts, 
p. 222,) we discover that the institution is committed to lessees, who 
seem to be responsible for the entire experse and management thereof, 
the State being liable in no event for any sum; and as the defendants 
did not disclose the names of the lessees, (if acting as their agents) they 
must be held personally liable. 

The true construction of Art. 2981, C. C., quoted by them, if at all 
applicable to the case, will make them responsible under the circum- 
stances. 

It provides that ‘‘the mandatary, who has communicated his authority to 
aperson with whom he contracts in that capacity, is not answerable to 
the latter for anything done beyond it, unless he has entered intoa 
personal guarantee.” Here the defendants did not communicate their 
authority. We can find nothing in the laws authorizing the appointment 
of agents for the Louisiana Penitentiary; and as the defendants have not 
shown how or by whom they were so appointed, we must presume that 
the partnership of S. M. Hart & Co. had control of and managed the 
institution under the act of 1858, and that in any event the removal of 
the machinery to a distant place, not being an act of ordinay administra- 
tion of the institution, they must be held responsible for the expense 
thereof incurred in favor of plaintiffs. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiffs, representing the firm of A. Delaroderie & Son, in 
liquidation, recover of S. M. Hart and Wm. S. Pike, jointly, the sum of 
five hundred and ninety-nine dollars and fifty-two cents, with five per 
cent. interest thereon from 14th November, 1862, and costs in both 
courts, 














Petition for a Rehearing, by defendants.--In the above cause, in which 
your Honorable Court have decreed a reversal of the jndginent of the lower 
Court, the defendants and appellees respectfully ask that a rehearing may 
| be granted. 

This Court has fallen into an error in concluding that the Louisiana 
Penitentiary, at the time the bill of lumber was soldto Pike & Hart, 
agents of the Louisiana Penitentiary, was under tho control of lessees. 
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The lease which had been entered into in March, 1857, for five years, had 
expired, and the institution was under the control of the State 
authorites—that is the Governor and officers appointed by him. 

This fact appears from the laws of the State, which the Court, of course 
takes judicial notice of. In March, 1857, an act was passed by the 
General Assembly, under which the Penitentiary was leased for five years, 
by the election, by joint vote of the Legislature, of lessees for that term 
from March, 1857. In 1858 the above act was re-promulgated, in conse. 
queuce of errors contuined in the original promulgation. The act is not 
passed in 1858, ? is simply and merely republished, with its original 
number and date. See Acts of 1857, p. 111; Acts 1858, p. 222. 

It appears from previous acts of the Legislature, that the State Penitep-. 
tiary was and is an institution established for the purpose of confining 
and punishing persons convicted and sentenced in accordance with the 
laws of the State. That the institution was controlled by the State, 
and even when leased it was held under the general supervision of the 
State, through a Board of Control, and a clerk appointed by the 
Governor. 

When the lease for five years ceased, which it did in March, 1862, the 
Penitentiary necessarily reverted to the exclusive control of the State au- 
thorites. 

The defendants then were acting as agents for this State institution, 
Its status and condition being fixed by the laws of the State, must then 
have been known to plaintiffs at the time of their contracting with de- 
fendants as its agents. 

It is not pretended that they were not agents: nor can it be contended 
that they did not disclose who their principal was at the time of contract- 
ing, for the account itself sued on, is made out against them as agents of 
the Louisiana Penitentiary. The authority of the agents is not brought 
into question. 

The general rule as to the liability of agents is succinctly and clearly 
given in Story on Agency, par. 261. ‘‘In general, when a man is known 
to be acting and contracting merely as the agent of anuther, who is also 
known as the principal, his acts and contracts, if he possesses full an- 
thority for the purpose, will be deemed the acts and contracts of the 
principal only, and will involve no personal responsibility on the part of 
the agent, unless the other circumstances of the case lead to the conclu- 
sion that he haseither expessly or impliedly incurred, or intended to 
incur, such: personal responsiblity.” 

‘Tt is a general rule, standing on strong foundations, and pervading 
every system of jurisprudence, that where an agent is duly constituted, 
and names his principal, and contracts in his name, the principal is res- 
ponsible, and not the agent.’’ Kent Com., sec. 41, p. 629, 630 (4th edition), 
This rule has uniformly and repeatedly received the sanction of the 
Supreme Court of this State. 3 M. R. 642;4 N. S. 308; 1 L. R. 200; 5 
L. R. = 10 L. R. 390; 11 L. BR. 13; 13 L. R. 21; 3 R. 378; 7 A. 675; 
9 A. 520. 

Arts. 2981, 2982, Civil Code, have incorporated the above rule as a part 
of the written law of the State. 

Let this case be tested by another general rule, now universally received 
as the law: ‘‘To whom is the credit knowingly given, according to the 
understanding of both parties?” ‘‘He to whom the credit is knowingly 
and exclusively given is the proper person who incurs liability, whether 
he be the principal or the agent.” Story on Agency, par. 288 

In the case of P. E. Trastour v. B. Fallonet al., 12 A. 25, it was held 
‘‘that the burden of proof as to terms of contract rested upon the plain- 
tiff, and that to hold the defendants responsible he must show he con- 
tracted with them personally, or that they misled him by assuming to act 
for others without sufficient authority.” The Court in the same case 
also held that ‘tin cases of this character the controlling question is, 
whom did the employer trust? If no deception or artifice was used in 
making the contract, and the employe knew the capacity in which his 
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immediate employer acted, and looked to a special fund, or to a projected 

company to reward him, he cannot hold the honest agent responsible.” 

In this case the agents were not held responsible, althongh their princi- 
al was merely a prospective company at the time of the contract. 

The decision of Your Honors intimates that additional reason for 
holding the agents personally liable, is found in the fact that the lumber 
furnished by defendants was used in moving the machinery of the Peniten- 
tiary from Baton Rouge to a point in the interior, which was not a 
jegitimate and ordinary operation of the institution. It is submitted 
that nothing adverse to the agents can be drawn from this state of the 
ease. They were acting in this matter, as well as in others, simply and 
merely as agents, and were recognized and contracted with as such by 
defendants, and consequently their responsibility could in no way be 
affected by the use to which articles obtained from defendants were ap- 
plied, unless it should be shown (and it is not even urged that such is the 
case) that they had transcended their power as agents in removing the 
machinery. 

That the authorities of the State were not acting in the interest of tho 
State in removing the machinery cannot be presumed by the Court. 
Even in the absence of testimony the presumptions of law would be in 
favor of the officers causing its removal. 

Iam not certain, not having the record before me, but I think the 
testimony shows the necessity for the removal, in order to preserve it 
from destruction. The Court knows judicially that at the time the 
machinery was removed, a state of war existed in this country, and that 
about that time Baton Rouge was permanently occupied by the Federal 
forces. In anticipation of that occupation, and to protect the machinery 
from destruction, not by the Federals, nor for the purpose to prevent its 
falling into their hands, but to prevent its destruction by theConfederate 
forces, who threatened to destroy it in order that it should not fall into 
the hands of the United States forces, it became necessary to remove it. 
If this were so, it is clear that the authorities representing the State were 
evidently acting in the interest of the State in the removal, and their 
agents certainly did not make themselves personally responsible in carry- 
ing out their directions. 

ft is submitted that, under the law governing agencies between privato 
individuals, the defendants are not responsible personally. 

It is submitted that they were government officers, acting for the 
public, appointed by the Governor, into whose hands the institution had 
fallen-after the expiration of the lease. As such, the rules as to personal 
liability of agents wonld be less stringently applied to them than in their 
individual capacity. Smith’s Mercantile Law, page 211. 





On REHEARING. 


Howe, J. This case is before us on a rehearing granted upon tho 
application of defendunts. 

The plaintiffs allege that they ‘‘ furnished lumber to 8. M. Hart and 
W. S. Pike, to be used by them under their partnership style of 8. M. 
Hart & Co., agents for the J.ouisiana Penitentiary, in the removal of the 
machinery and property belonginy to said Penilentiury, from Baton Rouge 
to Clinton, in this State;” and that they ‘‘relied upon the credit and 
responsibility of the suid S. M. Hart and W. S. Pike, individually, and 
not upon the institution called the Lonisiana Penitentiary, of which 
they call themselves agents.” The pluintiils adinit that at the time the 
defendants were the agents of the institution, and adduce no fuct to 
prove that they gave credit to the latter personally, execpt the removal of 
the property from the locality established by law, from which they argue 
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that they cannot be presumed to give credit to ‘the institution for the 
means of virtually suspending its operations. 

This is not necessarily a legitimate inference, but we hold that under 
the act of 1858, p. 222, providing for the administration of the Pepi. 
tentiary and all the circumstances, the defendants were presumed to be 
the lessees. We now find that said act, although published in the volume 
of the statutes of 1858, was adopted, and the lease male in March, 1857, 
and that the lease had expired some months prior tu the transactions jn 
question, and consequently the defendants cannot be presumed to be 
lessees. We must apply the law regulating the rights and obligations of 
principal and agent, which under the facts shown and admitted in this 
case, must relieve defendants from any individual liability. The bil] 
sued on is made out against them as ‘‘agents for the Louisiana Peni- 
tentiary,” and there is no act nor promise on their part shown, which 
would fix liability on them personally. 

It is therefore ordered that the decree heretofore rendered by us be set 
aside, and it is now ordered that the judgment of the lower Cvourt be 
aflirmed, with costs. 








No. 1491.—Srate or Lovuistana v. Peter Coor. 


Where the indictment has been quashed for want of proper averments, and judgment has been 
arrested, the prisoner will be remanded to await the action of the court on a new indictment, 
The doctrine in the case of the State v. Peter Cook, (lately decided,) reaffirmed. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
J. C. Stafford, for State. H. B. White and E. W. Lolertson, for 
defendant and appellant. 


Lasavuve, J. The defendant was convicted of robbery, and sentenced 
to fourteen years’ hard labor in the penitentiary. He took this appeal. 

‘This case presents the same questions passed upon in the case of the 
State of Louisiana v. Peter Cook, No. 1492, in this Court, lately decided, 
and for the reasons therein assigned, the same judgment must be 
rendered in substance. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court appealed from be annulled, avoided and reversed, and that 
the motion in arrest of judgment be maintained, and said judgment 
arrested. 

It isfurther ordered and decreed that the prisoner be detained in close 
custody, as the law directs, until the next session of the District Court of 
East Baton Rouge, then and there, to answer to a new bill of indictment, 
or other proceeding, that may be preferred against him for the crime 
of robbery committed on the person of Joseph Russels, with which he 
now stands charged, and to abide the orders of the District Court of East 
Baton Rouge thereupon, 
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No. 1196.—Lovis T. Rasen v. 8. Pourcrav. 


The maxim contra non valentem agere non currit prescriptio, isan axiom, or first principle of natural law, 
and notwithstanding the terms of limitations in prescriptions contained in the old, as wel! as the 
new, civilcode, they have always been construed so as to harmonize with this maxim cf universal 
justice. 

Where a bill of exchange or promissory note has been suffered to prescribe, and the evidence shows 
that the holder could have brought suit before prescription obtained, he cannot invoke the maxim 
Contra non valentem agere non currit prescriptio, to relieve it from the effect of prescription. This 
maxim has no application to the prescription of bills and notes, where suit might have been 
brought before prescription obtained. 


PPEAL from the District Court, Parish of Pointe Coupée, Cooley, J. 
E. Philips, and Race, Foster & E. T. Merrick, for plaintiff and appel- 
lant. A. L. Mahoudeau, for defendant and appellee. 

Instzy, J. This case presents but one question: Whether the plaintifi’s 
action on one of the two notes sued on, upon which a partial payment 
was made on the 30th January, 1861, thus interrupting prescription up to 
that time, was prescribed on the 30th April, 1866, the day on which 
the citation, etc., was served on the defendant. 

On the 30th January, 1866, the time for prescription would have expired, 
but of this time, there were two years and two months, during which all 
judicial actions in the parish of Pointe Coupée where the defendant resided, 
was suspended, as there were then therein neither courts, nor officers of 
courts; and we are now to determine whether the plaintiff having failed 
to sue within the five years, although there was no impediment to his doing 
so during the last six months of the legal delay, his action subsequently 
instituted on the note partially paid, is not prescribed. 

In a very elaborate and well-prepared opinion, the Judge of the Court 
below, regarding as authoritative the express terms cf restrictions laid 
down in regard to prescription in our Code, and adopting the opinions 
of Marcadé and Troplong, sustained the plea, and dismissed the 
plaintiff’s action. 

This Court has always considered the maxim, Contra non valeniem agere 
non currit preescripiio, an axiom or first principle of natural law, and 
notwithstanding the terms of limitation in prescription, contained in the 
old, as well as the new, Code, have interpreted these terms in such a 
manner as to harmonize with this maxim of universal justice. This 
maxim, said this Court, in Reynolds v. Batson, 11 An. 729, has been applied 
to prescriptions, /iberandi causa, in three classes of cases. 

1. Where there was some cause which prevented the Courts or their 
officers from acting or taking cognizance of the plaintiff's action; a class 
of cases recognized by the Roman law as proper for the allowance of the 
utile tempus. See Digest, lex 1, lib. 44, t. 3. Ibid #7, 8 and 9, lex 1, lib. 
49, t. 4, 

2. The second class of cases are those where there was some condition 
or matter coupled with the contract, or connected with the proceedings, 
which prevented the creditor from suing or acting. 

3. The third class of cases is where the debtor himself has done some 
act effectually to prevent the creditor from availing himself of his cause 
of action. 

The first category of cases enunciated above would seem suiliciently 
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large and comprehensive to embrace such, as the one now under eon. 
sideration, which apparently should be governed by the doctrine taught 
in the case of Querry’s Executor v. Fuussier’s Executor, 4 M. 609; but this 
Court has settled a different jurisprudence in regard to the prescriptions 
in actions on bills of exchange, notes payable to order or bearer, &c., and 
has held that the maxim, Contra non vulentem, resting solely on jurispru- 
dence, cannot be applied to such a prescription, without violating the 
manifest spirit and intention of express law that that prescription running 
against minors and interdicted persons, thereby indicated the policy of 
the law-giver, and his intention that it should be strictly enforced. 

The cases announcing this deviation from the general application of 
the maxim are those of Zyson v. McGill, 15 La. 145; lutch v. Gilmore, 
3 An. 508; and Suydum v. Kinney, 9 An. 316. 

In concluding its remarks in the case of Hatch v. Gilmore, this Court 
observes, ‘‘In the view we have expressed, we have taken it for granted for 
the purpose of argument, that the maxim, Cuntra non valentem, would 
apply to the case before us, were the contract not of the class compre- 
hended by articles 3505 and 3506 C. C.” All the cases referred to in 15 
L. 145; 3 An. 508; 4 An. 518, and 9 An. 316; in support of this last 
doctrine, presented but one state of facts, that the absence of defendant 
from, or his removal to another State or country, was no reason for 
interposing the maxim against the prescription of action upon bills of 
exchange, ce. 

From the tenor of all these cases, it may be gathered that the Court 
was of the opinion that the maxim should not prevail against the pre- 
scription just now stated, whenever a party can act, however inconvenient 
it may be for him to do so. 

There are, however, cases, as in Boyle v. Mann, 4 An. 170, and Martin - 
v. Jennings, 10 An. 553, wherein the maxim, Contra non valentem, was 
permitted to be invoked, and was deemed applicable to the prescription 
referred to in articles 3505 and 3506, C.C. They were cases falling 
within another of the categories which we have cnumerated, to cases 
always discountenanced by Courts, that is to cases in which the debtor 
himself has done some act to prevent the creditor from availing himself 
of his action. 

It being shown by the authorities we have referred to, that, unless ina 
certain class of exceptional cases embraced in the third category, the 
maxim cannot be invoked against prescriptions on bills, &c., when 
suit might be instituted before the expiration of the time to prescribe, it 
is clear that the plaintiff in this case cannot claim the benefit of the 
maxim, for after every obstacle had been overcome, and every dificulty 
removed by the opening of the courts and the appointment of officers, . 
more than six months yet remained of the five years, during which the 
plaintiff’s action might have been brought; and the fact of his being a 
non-resident formed no valid excuse, as the law makes no distinction in 
prescription between resident and non-resident, indeed it excepts no class 
of persons, not even minors or interdicted persons. Prescription in this 
case has barred the plaintiff’s action. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 
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~ Hyman, C. J., dissenting. The law does not declare a different rule for 
suspension of prescription on notes payable to order, than it does on other 
obligations; and the maxim, Contra non valentem agere non currit prescriptio, 
js as applicable to them as to any other debts. 

It cannot be rationally inferred that the maxim does not apply to notes 
payable to order, because they are prescriptible against minors and inter- 
dicted persons as well as against others. 

Where written laws, nor reason, make a distinction, courts should not. 





Petition for a Rehearing, by Race, Foster and E. T. Merrick.—The plain- 
tiff respectfully prays this Honorable Court for a rehearing in this case, 
and submits the following reasons: 

The question decided by this Honorable Court, in this case, involves 
so large an amount of money in the various suits which it will affect, 
and it excites so much interest, both among the profession and commer- 
cial men and others, that we have thought it our duty to present to the 
Court some reasons why a rehearing should be granted. 

It is assumed by the Court, as established, and the fact cannot be 
disputed, that during the time that prescription is supposed to have been 
running, that there were two years and two months of time, during 
which no suit could have been instituted against the defendant. 

The question, therefore is, Did this impossibility to sue suspend 
prescription ? If it did, has not plaintiff the right to deduct this time 
from the first five years? 

Troplong concedes that, according to the doctrine of Merlin, the 
creditor would have such a right, for that seems to have been the mode 
of computation where prescription was suspended. 

Troplong says, Prescription No. 728: ‘‘Nous proposerons méme une autre 
limitation dont ne parle pas Merlin,” and then he states the doctrine, that 
if war and pestilence occur in the intermediate time, and not near the 
termination of prescription, it ought not to be regarded. 

But the question arises, How have our Courts regarded this question? 
Have they followed Troplong or Merlin? We think it can be established 
that they have followed Merlin, and have held that where there was 
occasion to apply the doctrine of Contra non valentem agere non currit 
prescriptio, they have held prescription to be suspended and have made the 
deduction accordingly. 

Where a principle of law is embodied in one part of a system of laws 
which is equally applicable to other portions of the same laws, although 
not reiterated, it will be so applied by the Courts. 

The legislative willis well ascertained from one example as many. The 
principle that cases are to be excepted, and the rules of prescription 
suspended in certain cases, is established by the Civil Code in articles 732 
and 784, (which were cited in the origina) brief,) and this principle is 
affirmed by many decisions. Why should there be any distinction 
between the suspension of prescription in the case of express suspension, 
as shown by articles 3488 and 3491, as to minors and married women, 
and the case of suspension ex necessitate rei, or because it is within the 
spirit and reason of the whole body of the laws? If it be law, it is no 
less law in the one case than the other, and the Court should not hesitate 
to apply the principle in the one case more than the other; and we believe 
our Courts have not in fact made any distinction. 

The first case in which the principle was applied was Querry’s Executor 
v. Faussier’s Executor, 4 M. R. 609. 

The Legislature had prohibited the bringing of suits for one hundred 
and twenty days, and the Court expressly says, (in estimatng prescription,) 
they are not to be counted. The language is, These one hundred and 
twenty days ought not to be reckoned as a part of the time allowed the 
executor. They would suspend the prescription, Contra non valeniem agere 
non currit preescriptio, 
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The next case is Morgan v. Robinson, 12 M. 76, and the Court allow the 
plaintiff credit for the time defendant was absent from the State. Th, 
say the maxim Contra non valentem agere, is ‘‘an axiom or first principle of 
natural law and justice, and therefore applicable to every system of 
ae wherein the contrary is not expressly estublished 

egislation.” The same principle is recognized in the case of Guillet y 
Erwin, 7 L. R..581, 582. The prescription was that of one year, Ser. 
vice of citation, 15th March, 1831, was not made until after two years 
from the time of origin of the action, February and March, 1829. The 
defendant remained, say, three months after the latter period, Febrna 
and March, 1829, in Louisiena. He came back December 5th, 1899 
and left again 24th April, 1830, the year expiring while he was present. 
He came back again 10th January, 1831, and suit was not until 15th 
March, 1831. Now, if the theory of Troplong had been true, the suit 
ought to have been brought in February and March, 1830, because at 
the expiration of the year, and for two or three months previous, the 
defendant was a resident in Louisiana, and could have been sued. But the 
Court did not so hold; on the contrary, it was determined that plaintiff 
was entitled, under the maxim, to a full year, wiile tempus, and his suit was 
maintained, although it was not brought until after defendant’s return 
for more than two months, and after the expiration of the second year, 

The same mode of calculation was adopted in the case of Dyraud y, 
Babin’s Heirs, 7N.8S. 471. The plaintiff, as the law then stood, could not 
sue Judge Winchester in his own court. This disability, which had. 
existed from the time of Judge Winchester’s appointment, was removed, 
February 5th, 1824, by an act of the Legislature. Sce Act 1824, p. 10, 
Now the suit was not filed until the 6th December, 1824, and the land 
seized December 20th, 1824, more than ten months after the disability 
was removed. If the doctrine of Troplong is law, the suit should have 
been commenced immediately after the removal of the disability. But 
the Court does not intimate any such opinion; on the contrary, it can 
be fairly inferred from their language that they supposed the plaintiff 
had the residue of his five years in which to bring his suit. See p. 481 
In Landry v. L’ Fglise, 3 L. R. 219, the Court required the party plead- 
ing prescription to show the removal of the obstacle to the suit to have’ 
taken place more than five years previous to the commencement of the 
suit, but as this obstacle grew out of a stipulation in a contract, it is not 
exactly in point, although it supports our position so far as to show that 
the disability to sue suspends the prescription. 

In the two cases of Flint v. Cuny, 6 L. R. 67, and 7 L. BR. 381, it was 
assumed by counsel, and not disputed by the Court, that appellant had 
one year in which to appeal after the removal of the impediment. 

In Boyle v. Munn, the Court said, the removal of defendant to Texas 
and Mexico, prescription having run then for three years befcre such 
removal, ‘‘suspended prescription,” although the suit was commenced by 
attachment, say ten years after the maturity of the note. The Court 
here use a statutory word, a word defined by the Code, and it is to be 
presumed they used it in the sense understood by the \w-giver, and as 
producing the same consequences as in the other cases of suspension of 
prescription. Smith v. Taylor, 10 Rob. 133, merely shows the force of 
the maxim, Contra non valentem agere non currit prescriptio. Such is also the 
case of Murtin vy. Jennings, 10 An, 553. See also Murphy v. Guilerez, 
17 An. R. 269. 

So far, the investigation of the decision of our courts show that the 
inability to act is a suspension of prescription with all the consequences 
of such suspension. ‘ 

It now becomes us to examine the cases which support the opposite 
theory as it is supposed. They are four in number. If we attend to what 
is decided in those cases we find, that as this Court has justly 
remarked, they merely decide that prescription runs in favor of absent 
debtors. In order to show the force of the articles of the Civi! Code, the 
Court, it is true, say, arguendo, that it rans against minors and interdicted 
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rsons. In Suydam v. Kinney, the strongest case cited, the residence of 
defendant was *‘ well-known to plaintiff, and no impracticability of en- 
forcing the collection of his debt by legal process at any time since its 
maturity was proved.” It was in reference to this state of facts that it 
was said that the prescription of promissory notes is pecaliarly favored 
by our law, &c., (9 An. 316.) How different are the facts of the present 
case? The plaintiff, a resident of a foreign country, was, it would seem, 
shut out from all access to the parish of Pointe Coupée, by a blockade, 
and by a ‘‘line of bayonets” for four years, in two and half of which 
no courts were held in said parish. 

Here, then, the impediment is not that occasioned by the removal to a 
neighboring State by an individual, but by the nation, which creates the 
impediment, and it applies toa wholecommunity. It is an act emanating 
from the sovereign power and binding upon all citizens and aliens. It is 
not a question of a day or a week, but of months and of years, if the war 
should so long exist, and during the existence of the war it was not 
possible. legally speaking, for the plaintiff to have entered the parish of 
Pointe Coupée to commence his suit in the Confederate courts, if any 
such were held, and such suit were lawful. 

More than this, the plaintiff, an alien resident abroad, could not take 
out letters of administration on the estate of the defendant, and no 
administrator was appointed, against whom suit could be brought, 
until the 10th day of April, 1866, only six days before the suit 


“was in fact filed; and the administrator even subscribed his oath 


afterwards. (Rec. pp. 4,30 and 31.) Here, then, is a case in which 
no laches can be imputed to the plaintiff, and one in which, if equity be 
regarded, or the comity of nations, prescription ought not to be held to 
have barred the claim. But let us return tothe four cases last above- 
referred to in 15 L. R. and 3d, 4th and 9th An., in the last of which the ir:- 
ference is deduced, that because bills of exchange and promissory notes are 
subject to prescription, as against minors and interdicted persons, that 
therefore, the law favors the prescription of promissory notes. We deny 
the deduction arrived at arguendo, in 9th Annual. Promissory notes are 
not objects against which the Legislature has evinced particular hostility, 
and there is no reason to think that ‘‘the prescription of promissory notes is 

uliarly favored by our law.” This will appear by a moment’s reflection. 
Seiecary notes and bills of exchange are the means by which the 
operations of commerce are carried on, and in times of peace they 
circulate with great facility. Now, as it regards this apecies of paper, 
when the Legislature came to adopt the short prescription of five years, it 
must have occurred to them that if this sort of paper could be held for 
twenty or nearly twenty-one years, during which the prescription would 
be suspended, it would occasion great embarrassment; the piece of paper 
might be purposely retained by the tutor, and it might be forgotten by the 
debtor, or the holder might be unknown to him, since such paper is, like 
bank-notes, transferable by delivery after endorsement. Inthe case of 
interdicted persons, the prescription might be suspended foreven a longer 
period than twenty-one years should the interdicted person so long live. 
It was advisable, therefore, to place minors and interdicted persons on 
the same footing as others; but it was so done because minors and 
interdicted persons are represented by tutors and curators whe can at all 
times exercise the actions of the minors or insane persons, and so far pro- 
tecting them against the negligence of the tutor and curator as to give 
them an action of indemnity against the latter should the debt be lost by 
prescription. Now, as the law compels the acceptance of the tutorship in 
certain cases, (C. C. 286.) and as the Judge must appoint a curator to a 
person whom he interdicts, and see that the minor is provided with a 
tutor, the argument drawn from the inexperience and tender age of a 
minor, and the incapacity of an interdicted person, has no force. It is 
an argument drawn from only a partial view of the facts ard will not bear 
out the assertion in the case cited, that the law favors the prescription of 
promissory notes. Commercial paper, on the contrary, is favored by our 
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law, and the courts, have so held in many decisions. Enlightened legis. 
lation has always looked upon it as the most convenient means of carry. 
ing on the operations of trade, and the courts, since the time of Lord 
Mansfield, have considered it asa real security in the hands of the holder 
and cautiously abstained from all discriminatiuns against, and whereyer 
practicable have construed the laws favorably towards it. Grave reasons 
induced the Legislature to indemnify the minor and interdicted person 
by an action aguinst their tutors and cnrators who should let the action be 
prescribed; but this very svlicitude to prevent the embarrassment of 
commerce by the detention of bills of exchange in unknown hands 
during minority and interdiction, is the very best evidence that bills of 
exchange and promissory notes are favorably regarded by the Legislature 
and the rule was established to render them the more valuable. They werg 
not to be imprescriptible, but the prescription was to be five years, and, 
as it respected that term, al) the other exceptions were understood as in 
other cases, and ina proper case the tutor could no doubt avail himself 
of the maxim, Contra non valentem, &c., like any one else. During the 
time prescription is claimed to have run, the plaintiff, it may, we think, 
be inferred, as resident of a friendly nation, was prevented by the acts of 
our government from suing. Our government would have forcibly pre- 
vented plaintiff during the greater part of the time from entering Pointe 
Coupée, and would have looked upon any attempt to sue in the Con- 
federate courts as an illegal and unfriendly act, and as the prohibition 
was made by the war-making power of the nation, it must have the effect , 
of suspending prescription. Tle United States claimed sovereignty and 
jurisdiction over the territory of Pointe Coupée as well as the rest of the 
Southern States, and was seeking to recover it, and therefore the case 
stands as it would have done between the defendant and a citizen of New 
York, and the right to sue was suspended. 1 Kent, 68. 

The rule of the common law, as we un‘lerstand it, is this, that where 
the government by its own acts, as by war or by statutes, prevents suits, the 
statute ceases to run during the disability. 

In the same manner prescription does not run during the time thata 
suit cannot be instituted in actions governed by short prescriptions. If 
it does not run, then time remaining is to be counted as shown by the 
authorities first herein cited, and especially is it the case where the in- 
ability to sue is occasioned by no act of the government itself. 

In the case of Reynolds vy. Batson, 11 An. R. 729, this Court seems to 
have been of the opinion that where there is an occasion to apply the 
maxim in cases liberandi causa, it has the effect of suspending prescription. 

The distinction between the wiile tempus and the continuum of the civil 
law was adverted to and cases recognized as proper for the computation 
of utile tempus. This distinction, which is treated of at large by other 
authors, is noticed in these words by Mackeldey, Partie Générale. Sec. 211, 
No. 3. ed. 1846: ‘‘Dans les actions qui ne se prescrivent que par 30 ou 40 
ans, le laps de la prescription est toujours un délai continu (/empus 
ceontinuum,) et dans quelques actions temporaires un délai utile (2195:) 
la prescription n’est parfaite que lorsque le dernier jour (dies novissimus) 
est enticrement ecoulé.” 

So indeed of the maxim ‘‘Contra non valentem agere non currit preescriptio, 
The verb ‘curro,” currere, means torun. The prescription runs ; the 
prescription does not run. If it runs it is counted; if it does not run it 
cannot be counted. And this is the sense of all the decisions of our Courts 
where the question has been considered. And it is also the fact in regard 
to the French decisions, notwithstanding Mr. Troplong proposes another 
limitation of the rule. The case he cites, No. 726, was decided by the 
Court of Cassation, 21st July, 1829, and that Court deducted thirty years 
from the time which had run. We quote Troplong himself: ‘‘Que cet 
état de choses avait duré tant que s’était prolongée la confusion; et qn’en 
déduisant ce temps des 30 ans nécessaires pour prescrire, un délai suf- 
fisant n’etait pas acquis an jour de l'introdnetion de l’instance.” 

Where did the Coart of Cassation get the right to deduct this time on 
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account of the confusion of the rights of debtor and creditor, which had 
taken place? There was no such express exception in thelaw. It was doubt- 
Jess from an application of the maxim which Troplong, of his own autho- 
rity, proposes to limit, without any judicial sanction for such limitation. 

So in regard to the act of Congress of the United States. (15 Stat. at 
Large, 123.) ‘This statute merely embodies a principle of law previously 
known, aud supposed necessary to be enforced by legislative sanctions, 
on account of some-possible hostile position of the Southern laws on the 
subject of limitation of actions. It suspends limitation during the time of 
disability; and such time of disability, is, by the express terms of the 
statute, to be deducted from the limitation. 

Adverting again to the cases of 7yson v. McGill, 15 L. BR. 145, and Iuatch 
y. Gilmore, as well as the case in 9th A. 316, it may be remarked that they 
only decide, as already said, that where a defendant resides in a neighbor- 
ing State, and his residence is known, that the maxim of Contra nonvalemicm 
agere nun currit prescriptio does not apply. The pointis, also, decided in 

_ the same way, in Canal Bank y. Beurd, 16 A. 346; 14 A. 418; 15 A. 399. 

The point decided, therefore, is in perfect harmony with the other deci- 
sions of this Court. It is only what was said arguendo, which is in conflict 
with the decisions, and has been overruled. What was said in Hatch v. 
Gilmore, adverse to the maxim, was overruled in the subsequent case of 
Boyle v. Mimn, 4 A. 170,and what was said in Suydam v. Kinney, 9 A. 316, 
was overruled in Alurlin v. Jennings, 10 A. 553. Here, then, we finda 
uniform current of decisions applied as well to promissory notes as to 
other obligations, and depending upon the same principles. 

Surely, an argument, casually used by one Judge, and repeated by 
another, ought not to be permitted to overturn well-settled decisions of the 
Court; especially where that argument is only partial in its view, and does 
not grasp the whole subject, and arrive at the true reason of the rule. 

Promissory notes were made prescriptible against minors and ixter- 
dicted persons, because to tie them up for twenty-five or twenty-six years 
in favor of minors, or forty, fifty or sixty years in favor of interdicted 
persons, would destroy the efficiency of the same. For the advantage of 
trade, and for the benefit of the bill of exchange, or promissory note 
itself, it was made to run against tutors and curators of minors, and it is 
because the prescription of five years is a short prescription, that the 
maxim is proper to be invoked in a case like the present. 

We present to the Court, in conclusion, these facts, which we contend 
have suspended prescription; and according to the uniform current of our 
decisions require the deduction of the time, in which no suit could be 
brought, from the five years, viz: 

The conceded fact that during two years and six months the courts 
were barred to the plaintiff and all others, and no suit could be brought; 
that plaintiff himself could not apply for, nor take out, letters of admin- 
istration on the estate of the deceased; and that the suit was brought as 
soon as the administrator was qualified. And the fact to be inferred from 
the cause of the war, that plaintiff was barred by the blockade and mili- 
tary operations, of which this Court takes judicial notice, from gving to 
the parish of Pointe Coupée during the war, to institute the action. 

We, therefore, respectfully pray that a rehearing be granted the plain- 
tiff, and for leave to adduce further authorities upon this important 
question, and general relief. 


Rehearing refused. 








No. 1545.—Jonn C. Stewart v. Martin Berzer. 


No appeal lies from a confession of judgment. C. P. 567. 
| Where the answer of defendant admits a certain amount to be due, and judgment is rendered 
thereon, an appea! from such judgment will be dismissed on motion. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Collens & Wooldridge, for plaintiff, Hunt and Houillion, for defendant, 
18 
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Howett, J. A motion is made to dismiss the appeal in this case on the 
ground that the judgment appealed from was rendered upon the confes- 
sion of the defendant. 

Suit was instituted on a building contract, for a balance alleged to be 
due. The answer admitted an indebtedness for a much smaller sum, and 
contested the plaintiff's right to recover any greater amount. On motion, 
judgment was rendered for the sum admitted, without prejudice to the 
right to recover the remainder, from which defendant appealed. 

The proceeding was regular, and the judgment was clearly based on 
the admission of the defendant, from which, under article 567 C. P., he 
cannot appeal. Any admission of the claim, which leaves no issue to be 
tried in regard thereto, is a confession of jndgment. 5. 447; 9L. 415; 
41. 44; 4 A. 407; 11 A. 746. 

It is therefore ordered that the appeal herein be dismissed, at the costs 
of appellant. 





pres 


No. 1612.—J. O. Pickens v. ZeNAS Preston. 


Where the evidence shows that the consideration, for which a promissory note was executed, was 
Contederate treasury notes, payment ofsuch note cannot be judicially enforced. 

A bill of exceptions taken to the admission of testimony should state the ground of objections, other 
wise it cannot be noticed, as the Court cannot supply it. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
Aroni & Collier, for plaintiff and appellant. Furrur & Reeves, for 
defendant and appellee. 


Howrtt, J. This isa suit ona promissory note, by the payee against 
the maker, the defence to which is that said note was executed to 
represent the balance due on a purchase of sugar and molasses made for 
Confederate funds, and that it was expressly agreed that its amount should 
be paid at maturity in such funds. 

Plaintiff put the defendant on the stand, as a witness, to prove the con- 
sideration of the note, and excepted to his testifying further to the 
agreement as to the currency in which it was to bo paid. The bill of 
exceptions is deficient in not stating the ground of the objection, and we 
cannot supply it. 

The defence is established by the testimony, and the judgment must 
be affirmed. Judgment affirmed. 


Ichearing refused. 





No. 1559.—W. H. Lercurorp & Co v. V. Ricmanp & Co. 


To bind the endorser on & promissory note, notice of protest and dishonor must be given by the 
bolder. 


Where the proof of notice of dishonor is vague and uncertain the endorser will be discharged. 


PPEAL from the District Court, Parish of Lafourche, Gates, J. 
Belcher & Beattie, for plaintiffsand appellees. Bush & Goode, for 
defendants and appellants. 


LaxzavveE, J. This suit is brought against the defendants as endorsers 
of a note for $2,128 22, 
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“The petition alleges that plaintiffs are the holders of said note which, 
at maturity, was duly protested for non-payment, and that the defendants 
were duly notified thereof. 

The answer denies the liability of the defendants, who are in no manner 
bound, as the requirements of the law have not been complied with to fix 
the liability of said defendants, in giving notice of dishonor and protest of 
said note. 

The Judge below, after hearing the evidence, gave judgment for plain- 
tiffs, and the defendants appealed. 

The plaintiffs, to recover under their allegation, must show protest, and 
that the defendants were duly notified thereof. 

It appears that since the protest which isin evidence, D. I. Ricardo, 
the notary who protested the note, has died, and that many of his records 
have been destroyed by fire; and that Hugh Madden, who was in his em- 
ploy asa deputy, is also dead; that the usual diligence and business babits 
were excrcised by the deceased notary; that the records of said notary have 
been searched for the certificate of notice of protest of said note, but that it 
could not be found; that the said notary and his deputy, Madden, were 
very particular in making protests and demands for payments and notify- 
ing the parties interested; that as to the service of notice of protest, one 
witness, James P. Waters, only, swore that he believed the notice had 
been duly served, because it was the custom of the office to notify the 
parties interested. 

This is all the evidence adduced in support of holding the defendants 
liable as endorsers, and it is clear that all that can be inferred from such 
testimony, only creates conjectures, and not presumptions as required by 
law. ©. C. Arts. 2263 and 2267. 

We are of opinion that the judgment appealed from, is not supported 
by proof, and that it must be reversed and changed as in a case of non- 
suit. 

It is therefore ordered and decreed that the judgment of the lower 
Court, be annulled and reversed. It is further ordered and decreed that 
plaintiffs’ demand be dismissed asin a case of nonsuit, and that they 
pay costs in both courts. 








No. 1572.—Ticnarp C. Bonp v. Ezra Hrestranp. 


The form of citation and the manner in which parties may be brought into court are entirely within 
the legislative control. 

The act of the Legislature, prescribing the form of proceedings for enforcing the collection of taxes 
due the city of New Orleans, by advertisements in the official newspaper, in lieu of a petition and 
citation is constitutional. 

The act of the Legislature of 1859, relative to the collection of taxes in the city of New Orleans, is not 
repealed by the act of 1-65, creating courts in the parish of Orleans. 


PPEAL from the Third District Court of New Orleans, Emerson, J. 
Breaux & Fenner, for plaintiff and appellee. £. Hiestand, in 
propria persona. 
Instry, J. The defendant has appealed from a judgment directing him 
to put in suit immediately, regardless of amounts, and in the alphabetical 
order, prescribed by the act of 1859, (No. 175, page 140,) relative to the 
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collection of municipal taxes in New Orleans, before the several District 
Courts of New Orleans, therein named, all unpaid bills for taxes due the 
city, and now in his hands. 

He contends, substantially, that the citation of delinquents by the city 
treasurer, in the shape of an advertisement in the official paper, is uncon- 
stitutional, and, further, that the law invoked was repealed by the act of 
1865, (No. 44, page 82,) concerning the jurisdiction of the District Courts 
of New Orleans. 

The relator, who is a citizen and tax-payer, relies on section 107 of the 
city charter as amended in 1858, which provides, ‘‘that, on the second 
day of July of each and every year, or as soon thereafter as practicable, 
the city treasurer shall make, or cause to be made out, a correct alpha- 
betical list of all the unpaid tax-bills remaining in his hands, and shall 
hand over said bills to the assistant city attorney, taking his receipt for 
the same; and the said assistant city attorney shall immediately put in 
suit, in a court or courts of competent jurisdiction, all unpaid bills for 
taxes levied on property assessed in the several districts of the city. 

And the relator also relies on the act of 1859, aforesaid, which provides 
for the publication, by the treasurer, of the names of delinquent tax- 
payers, and the institution of suits against them, as follows: ‘‘All bills 
from A to D, inclusively, before the Second District Court; all bills from 
E to J, inclusively, before the Third District Court; all bills from K to N, 
inclusively, before the Fourth District Court; all bills from O to R, in- 
clusively, before the Fifth District Court; and all bills from 8 to Z, 
inclusively, before the Sixth District Court. 

The first ground of objection urged, has been so frequently and so con- 
clusively settled in this Court, that it can no longer be considered a 
tenable one. 

The constitutional provision invoked, does not apply to citations. The 
form of a citation and the manner in which parties may be brought into 
court are entirely within the legislative control; so much so, that in pro- 
ceedings for enforcing payment of taxes due the city of New Orleans, a 
constructive notice by advertisement in the official newspaper, in lieu of 
a petition and citation, has been uniformly held to be constitutional and 
binding. 3 Martin, 720; Act 15th April, 1853, No. 121; Act 1858, No. 85, 
page 57; Act 1859, No. 175, p. 140; 10 An. 727, 764, 771; 11 An. 146, 338, 
420; 12 An. 751; 13 An. 405. 

The second objection presents no greater difficulty. ' 

The law of 1859, aforesaid, is a special statute, forming part of the char- 
ter of the city of New Orleans, and cannot be considered as repealed, 
unless expressly or by conflicting legislation in pari materie. 

Subsequent laws do not repeal former ones by containing different 
provisions; they must be contrary. 5 N.S. 528, 575; 6L. 135; 16 An. 379. 

A particular law is not repealed by a general law, unless they be so 
repugnant that both cannot stand under any circumstance. 

Different laws on the same subject, if not absulutely inconsistent, must 
be considered and construed as one. 

10 Martin 172; 9 An. 64; 12 An. 498, 805. 

Prior, will not be repealed by subsequent, laws from the mere fact that 
they differ. Arepeal will be implied only where the last statute contains 
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provisions irreconcilable with those of prior laws. A repeal by impli- 
_ gation is not favored by law. 

CO. O. 23; 2 An. 919; 3 An. 399; 13 An. 329, 383. 

Statutes of a general nature do not repeal particular statutes enacted ~ 
for the benefit of public corporations as part of their charter. 1 An. 49. 

We do not consider the act of 1865 as modifying or repealing the 
act of 1859, relative to the collection of municipal taxes in New Orleans; 
it must, therefore, be carried out as originally intended by the 
Legislature. 

It is therefore ordered that the judgment of the District Court be 
affirmed, at the costs of the defendant and appellant. 





No. 1583—Rosert Patrerson & Co v. Rosert A. OwEN ET ALS. 


Where the record contains no certificate of the clerk, or judge, and there is no special verdict, bill of 
exceptions, statement of facts, nor assignment of errors, in the transcript, the appeal will be 
dismissed on motion. 


PPEAL from the District Court, Parish of Lafourche, Gates, J. 
Bush & Goode, for plaintiffs. W. B. Koontz and E. W. Blake, for 

defendants. 

Instey, J. The motion to dismiss the appeal in this case must prevail, 
because: 

1st. There is no certificate of the judge or clerk, that the transcript 
contains all the evidence on which the case was tried. 

2nd. There is no special verdict, bill of exception, statement of facts, 
nor assignment of errors, filed within the prescribed time, nor any other 
means by which the correctness of the judgment can be examined. 2 
How. 76. 

It is therefore ordered, adjudged and decreed that the appeal be dis- 
missed, at the costs of the appellant. 





No. 1623.—New Orieans Canat AND Banxine Co. v. SamurL TEMPLETON. 


The Supreme Court of Louisiana takes judicial notice of orders issued by competent military 
authority. 


Where a promissory note negotiable in form, has been endorsed in blank, the law presumes that 
such endorsement was made on the day of its date. 
The endorsement of a promissory note in blank is prima facie evidence of a full consideration. 


Where the defendant alleges that the endorsement was made after maturity, the burden of proof is 
on him to show the fact. 


The legal presumptions in favor of a party relieve him from the necessity of adducing any evidence, 
until they are rebutted by proof. 


The policy of the law is favorable to the holder of negotiable commercial paper, and requires very 
cogent evidence to convict him of bad faith. 


PPEAL from the District Court, Parish of Carroll. Farrar, J. 
+1 Sparrow & Montgomery, for plaintiff and appellee. W. G. Wyly, 
for defendant and appellant. 

Instry, J. This suit is instituted by the plaintiff, as the endorsee and 
holder of two promissory notes, drawn by the defendant to the order of 
Rochford, Brown & Co., and by them endorsed in blank, to recover from 
him the amounts of the said notes, with interest and costs. 
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The defendant excepted to the plaintiff's right to prosecute this suit in 
its corporate name, in consequence of the forfeiture of its charter by 
the suspension of specie payments, and the Court below referred the 
exception to the merits. 

An answer was filed on the 11th October, 1867, in which a failure of 
consideration was set up, as also, fraud and collusion between the payees, 
Rotchford, Brown & Cv., and the plaintiff. It was, also, in the said 
answer alleged that the notes sued on had been novated and renewed, 
and that they had been fraudulently transferred to the plaintiff, after 
their respective maturities. By a supplemental answer, the defendant 
averred that the notes sued on were executed for the purchase of negroes, 
and that the consideration thereof has failed. 

Judgment was rendered in favor of the Bank for the whole amount 
claimed by it, and the defendant has appealed. 

This Court takes judicial notice of orders issued by competent military 
authority, as stated by it in Lanfear v. Mestier, 18 An. 497, and in Taylor 
v. Graham, ib. 656, and when this suit was instituted, there was no 
impediment from any military order extant to the Bank’s standing in 
judgment; nor had the charter of the Canal Bank, been judicially de- 
termined in a suit brought for that purpose; so that no advantage can 
be taken of the forfeiture itself, or of any cause of forfeiture by any 
defendant in any collateral action. 13 La. 497; 5 An. 179; 9 An. 265. 

The notes sued on are negotiable in form, and the law presumes, that 
being endorsed in blank, they were so endorsed on the day of their 
respective dates, (Bailey on Bills, Boston edition, 1836, p. 137;) and 
this is prima facie title in the endorsee. (1 Hen. p. 18021.) And the 
endorsement is prima facie evidence of a full consideration. Builey on 
Bills, 378; 5 Cranch, 322. 

If a defendant, in order to let in equities between him and the payees, 
allege that the notes were endorsed after they became due, the burden is 
upon him toshow it. Bailey on Bills, 137; Jordan v. Downes, 9 Rob, 265. 

All these legal presumptions, in favor of the plaintiff, relieve him from 
the necessity of adducing any proof, until they are rebutted. 5 An. 560. 

It has been, however, held by this Court, that the defendant is dispensed 
from producing proof to destroy these presumptions, if he simply aileges 
an equitable defence against the payee, and charges fraud in the transfer; 
that such a defence throws the burden upon the plaintiff to prove that 
he is a bona fide holder for value. 8 N. S. 292; 13La. 76. But, we are ata 
loss to comprehend how upon principle, presumptions of law must yield 
toa mere declaration of a defendant who sets up a charge of frand, 
which is, except in cases of bankruptcy, never presumed. 2 Hen. 1040 31. 

We deem it to be incumbent on the defendant to sustain his defence, 
to rebut by proof, the presumptions of the law, which for useful and 
practical purposes, the law raises in favor of holders of negotiable paper, 
as was held in Wheeler v. Maillot, (Opinion Book, No. 35, p. 679, ) particu- 
larly when, as in this case, facts constituting the alleged fraud are aflirma- 
tive, and not negative in their tenor. In the case of Greenwood v. Lowe, 
7 An. 199, this Court, observed, ‘‘the law, from considerations of public 
policy, and in order to favor the circulation of bills of exchange and other 
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negotiable paper, looks with favor upon the holder of a bill, and requires 
yery cogent evidence to convict him of mala fides.” 

We are satisfied from the evidence in the record, which is not rebutted, 
that the plaintiff is the Zona fide holder of the notes sued on, endorsed 
and transferred to it, previous to their maturity, for a good consideration, 
without notice, and that no want of consideration, even by the emancipation 
of slaves or otherwise, between the original parties, can be urged against 
the plaintiff. 

It is therefore, ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, at the costs of the appellant. 
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No. 1887.—Tuer Sratr or Lovursrana v. E. Rost anp H. Apranams. 


In criminal trials the judgment of the Court must follow and conform to the verdict of the jury. 

Where the verdict of the jury is “guilty as accessory,” and the judgment of the Court on the verdict 
condemns the party to suffer the penaltiesot the crime of accessory before the fact, the judgment 

of the Court will be annulled, the verdict of the jury set aside, and the case remanded to be 

proceeded with according to law. 

An accessory before the fact is equally guilty with the principa!, and on conviction must suffer 
the same penalties. The punishment of an accessory after the fact is only fine and imprisonment. 


PPEAL from the First District Conrt of New Orleans, Abell, J. 
DB. L. Lynch, for State. P. Soulé & L. Charvet, for defendants. 
A. P. Field for Abrahams. 

IIyaix, C.J. Ilarris Abrahams, having been indicted as an accessory 
before the fact to the crime of arson, and having been sentenced to suiter 
the punishment prescribed by law for such offence, has appealed. 

On trial, the jury rendered against him the verdict “‘guilty as accessory,” 
and the question is, whether he could be condemned as accessory before 
the fact, under such a verdict? 

A person may be guilty of the crimes of accessory before and of accessory 
after the fact, but the crime of accessory before the fact is different from 
the crime of accessory after the fact, and the punishment for their 
offences are also different. 

The accessory before the fact is subject to the same punishment as the 
principal offender. The accessory after the fact is subject only to fine 
and imprisonment, or both. The verdict ‘guilty as accessory,” is not 
an unambiguous response to the charge of guilt as accessory before the 
fact, for the words of the verdict may as well apply to guilt as accessory 
after the fact, as to guilt as accessory before the fact, and the Judge in 
sentencing Abrahams, had to interpret the verdict, as the jury did not 
expressly find Abrahams guilty of the offence as charged, or as an acces- 
sory before the fact; by supposition only could the Judge determine 
that the jury had found him guilty as accessory before the fact. 

Let the sentence of the Judge and the verdict of the jury, as to Harris 
Abrahams, be set aside, and let the case be remanded to be proceeded 
with according to law against him. 





No. 1556.—Raymonp P. Garmuarp v. His Creprrors. 


A respite is based on the supposed solvency of the debtor. 

Where a party offers himself as a judicial surety, he must have sufficient property to satisfy the obli- 
gatiou thereby incurred: the fact that he has asked a respite from his creditors will not disqualify 
him. 

The fact thata party is not able to satisfy promptly, with ready money, all his liabilities, is no evidence 

of his insolvency. 
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PPEAL from the District Court, Parish of Lafourche, Gates, J, 
Bush & Goode, for Mrs. Scott et als. Duruiegrés & Llake, tor 
Gaillard et als. 





InstEy, J. This is an appeal froma judgment on a rule taken in the 
District Court of Lafourche, by Mrs. Margaret Scott, a creditor of the ip. 
solvent, Raymond P. Gaillard, upon him, as syndic of his insolvent estate, 
calling upon him to justify his sureties, as such. 

The rule, after trial, was dismissed by the Judge of the Court below, 

Jules Labatut, the surety objected to, had a short time previously to 
his signing the syndic’s bond, applied to the Court of his domicil for g 
respite, and in his petition he represents, ‘‘ that he finds himself unable, at 
present, to meet his engagements due, or as they become due; and some of 
his creditors have already instituted suits against him, and others are about 
following their example.” ....In view of the circumstances, he hopes that 
the holders of the notes and drafts endorsed or accepted by J. Labatut, or 
Jules Labatut & Co., will be willing to consent to a remission of a portion 
of these liabilities, which remission he solicits to the extent of twenty- 
five per cent., besides the interest on the capital, to be able to settle with 
certainty within the terms he asks of (one, two and three years) all the 
just claims which now exist against him.” And this clause in the petition, 
which is cited with emphasis in the brief of the plaintiff, is deemed by 
her conclusive evidence of Labatut’s inability to act as a valid surety for 
the syndic, Gaillaird. 

If, as we apprehend it, a respite is based upon the supposed solvency 
and not insolvency of the debtor, (Sumner v. Dunbar, 12 An. 182,) we 
can perceive nothing in the cited clause to destroy this presumption, nor 
indeed anything more than is usually inserted in petitions for respite. 

The solicitation of the debtor for 2 remission of a portion of his debts, 
which is deemed inconsistent with a solvent condition, is a relief which 
the law itself contemplates in proceedings forrespite. See article 3061 
Civil Code. 

In judicial sureties, the parties, contracting as such, must have sufficient 
property to satisfy the obligations thereby incurred; and if they possess it, 
the fact that they have asked a respite from the creditors will not 
disqualify them. 

A man’s assets may be largely in excess of his liabilities, although he 
may not, from the force of circumstances, have, at the moment, the avail- 
able means in money to satisfy them. 

This, according to the weight of evidence in the record, was the condi- 
tion of the surety, Jules Labatut. 

Such was the conclusion reached by the District Judge who tried the 
rule, and whose peculiar province it was, by the act of 1855, No.—, to pass 
on the sufficiency of the non-resident surety, and upon such proof as he 
might deem necessary. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, at the costs of the appellant. 
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No. 1492.—Srare or Lovurstana v. Peter Cook. 


It is no objection to the validity of an indictment that several offences of the same nature, and upon 
which the same or a similar judgment may be given, are charged in different counts; nor is the 
prosecuting officer obliged to elect on motion of the accused. 

The method of stating the same accusatiun in different ways, iu separate counts, is adopted in order 
to prevent a variance from the proof on trial. 

The objection that a witness was an accomplice goes to his credibility, but does not affect his 
competency. 

An accomplice is a competent witness, but his testimony requires some confirmation, aliunde. 

A witness in a criminal trial is not bound to criminate himself; but this is a right which he may 
waive if he chooses. 

It is the duty of the District Attorney to cause a list of the jurors to be served on the accused before 
trial, but it is too late, after the trial, to urge this objection. 

The indictment charges the accused with the crime of robbery, without stating that the act was done 
feloniously, or that the goods were taken from the person of another, or in his presence by 
putting him in fear: Held—That the indictment is defective in not containing the essential 
substantive averment “ feloniously,” required by the common lawin criminal pleading, which 
system of criminal pleading was adopted by the Legislature of Louisiana in 1805. 

These essential substantive averments in a bill of indictment, required by the common law, are not 
dispensed with by the statute of 1855. This statute was not intended to make a radical change in 
the system of criminal pleadings, but to simplify it, and correct some supposed deficiencies. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
J. C. Stafford, District Attorney, for State. H. B. White, and 
E. W. Robertson, for defendant and appellant. 

Instey, J. The defendant appeals from the judgment of the Court 
a qua, condemning him to imprisonment, at hard labor, in the penitentiary 
for a term of fourteen years, upon a verdict of guilty on an indictment 
for robbery; and he relies upon several grounds to arrest the judgment, 
and set aside the verdict of the jury. 

1. As to the motion made by the accused, that the District Attorney 
should elect one count of the indictment under which to proceed. 

The accused is indicted for the crime of robbery. The indictment con- 
tains two counts; in the first count the accused is charged as principal in 
the first degree; in the second count, he is charged as principal in the 
second degree, together with others. 

These are but different ways of stating the same thing; the same crime 
growing out of the same facts. The crimes charged are precisely of the 
same nature, and subject to the same punishment; and, according to the 
eases of Stute v. Crosby, 4 An. 434, and State v. McLane, 4 An. 435, may be 
charged in different counts of the same indictment, and the prosecuting 
officer is not bound to elect. Arch. Crim. Plead. p. 70, 60, 61, ed. 1835. 

This method, the same accusation in different ways, in separate counts, 
is adopted in order to prevent a variance from the proof on the trial. 
12 An. 391. 

The accused cannot complain that the principal in the first degree 
mentioned in the second count, had not already been tried, or was not 
tried at the same time. See R.S. p. 176, 385. Archibald Crim. Plead. 7. 

2d. As to the objection of the witness Picou. 

Here the counsel seem to have confounded two separate things. 

If Picou were on trial,his own confession could not be used against him, 
if obtained by improper means, as by duress, threats, or promises by 
persons in authority. See Archibald Crim. Plead. 117, ete. 

But it is not Picou whois on trial. Undoubtedly,the fact that this wit- 
ness was an accomplice, had been imprisoned illegally, was influenced by 
19 
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threats or promises, goes materially to affect his credibility as a witness, 
and is to be properly weighed by the jury, in considering what weight 
ought to be given to his testimony, but it does not aflect his competeney, 
as a witness, 

An accomplice is a competent witness, but his testimony requires some 
confirmation, aliunde. Archibald Crim. Plead. 148. 

There is no bill of exceptions showing that the Judge charged the jury 
incorrectly on this point. 

The witness could not be forced to criminate himself. But this is 9 
privilege of his, which he can waive. There is no reason to suppose 
that the Distict Court maltreated the witness. The Court in such eases 
usually informs the witness of his right, and must be presumed to have 
done its duty in this respect; but, no one can complain of this omission, 
except the witness. 

3d. .It is objected that a copy of the indictment and a list of the jury 
were not served upon the accused before the trial. 

This should have been done, and it was the duty of the proseenting 
officer to attend to it, but it istoo late after the trial, to urge the objection, 
State v. Hernandez, 4 An. 379. State v. Howell, 3 An. 50. 

4th. As to the indictment. 

The accused is charged with robbing Mrs. Clark of thirty dollars and 
two Derringer pistols, without stating the act to be done feloniously, and 
with noallegations of taking from the person of another, or in his presence 
or against his will, or with violence, or by putting in fear. 

By our law (R. S. 158 2 25,) robbery is made punishable by imprison. 


ment at hard labor for not more than fourteen years, Our statute does 


not define robbery, any more than it does murder, or any other great 


crime. But it says, (R. 8. p. 160 31.) that, all crimes, offences and mis. ° 


demeanors shall be taken, intended and construed according to, and in 
conformity with, the common law of England. This is a very old law, 
passed in 1805, which has been never meddled with by subsequent 
Legislatures. It is, in fact, a part of our bill of rights. 

We then must have recourse to the common law of England, to see 
what constitutes the crime of robbery. Blackstone and Hawkins, (see 
Archibald Crim. Plead. 224,) say, it consists in the felonious and forcible 
taking from the person of another, or in his presence, against his will, of 
any chattel, money or valuable security to any value, by violence or put- 
ting him in fear. 

All these facts are set forth succinctly, but clearly in the indictment for 
robbery, according to the English practice, (Ib, p. 124,) and must be held 
necessary averments. 

The word “robbery,” is not used in the indictment. 

As the law stood up to 1855, the indictment was clearly void, and the 
judgment would have been arrested, and the prisoner discharged. 

Has the statute of 1855, (R. S. pp. 173, 178,) cured the defects in this 
indictment? We think it would be to give to this statute an undue and 
dangerous extension, not dreampt of by the Legistature in passing it, to 
hold that the accused could be sentenced under such ar indictment as this. 

We consider the indictment, not formally, but radical/y and funda- 
mentally defective, and that no judgment can be pronounced sentencing 
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the accused to imprisonment, although he has been found guilty by the 
yerdict of the jury. 

“All the ingredienis of the crime with which the defendant is charged, 
the facts, the circumstances and intent constituting it, must be set forth 
with certainty and precision, without any repugnancy or inconsistency, 
and the defendant charged directly and positively with having committed 
it.” Arch. Crim. Plead. 27. 

The statute of 1855 was not intended to make a radical change in the 
system of criminal pleadings, but to simplify it, and correct some sup- 
posed deficiencies. 

This statute obviates the disastrous effects frequently arising from a 
variance between the statements of the indictment and the evidence; 
makes more ready the description of instruments stolen or forged; allows 
a defendant to be found guilty of an offence less than that charged, if 
of the same nature; abbreviates the form of the indictment for certain 
crimes, as murder; declares certain averments, frequently found in certain 
indictments, immaterial, and authorizes the omission of them, and declares 
that the objections ‘‘for formal defects shall be taken by demurrer, or 
motion to quash each indictment before the jury shall be sworn, and not 
afterwards.” 

But this statute very evidently makes no change in the law, as to the 
questions, what is a formal, and what is a substantial, averment in an 
indictment. 

Considering the indictment before us with the light offered by the 
general law upon the subject and the statute of 1855, we have to decide 
whether it contains any defects, and if so, whether the defects are merely 
formal defects, or defects in matters of substance. 

1. The act charged is not said to be committed feloniously. The 
felonious intent is necessary to constitute the crime of robbery, and it 
must be alleged expressly (perhaps under our system equivalent words 
might answer.) in the indictment. The proof must also substantiate this 
averment, ‘‘The goods must appear to have been taken animus furandi,” 
as in other cases of larceny. (Arch. C. Plead. 228.) Here, then, is a sub- 
stantial defect, and enough, in itself, to sustain the motion in arrest of 
judgment. 

2. The indictment does not set forth the ‘‘ facts” and ‘‘ circumstances.” 
These are set forth as succinctly as possible in the English form of in- 
dictment. Arch. Crim. Plead. 224. 

To say that the defendant robbed, &c., is not sufficient. Robbery is 
a technical term, a highly complex term, and cannot be fully understood 
except by one acquainted with English law. The crime of robbery is the 
legal inference from the commission of certain acts under certain cireum- 
stances and with a certain intent, these acts, circumstances and intent 
must be set out in the indictment. 

The case of the Stale v. Sliles, 5 An. 324, (see opinions delivered by 
Chief Justice Enstis,) though decided before the act of 1855, seems to 
confirm these views, as to what are the material averments required in 
an indictment. 

The statute of 1855, (R. S. 173,2 75,) provides that it is not necessary in 
an indictment for murder, to set forth the manner of the means of kill- 
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ing; but only that the defendant ‘‘ did feloniously, willfully and of hig 
malice aforethought kill and murder.” These are precisely the important 
facts charged in the indictment according to the English form, and in 
the very words there used. See Arch. Crim. Plead. 314. 

But the word ‘‘rob” forms no part of the indictment for robbery, 
according to the English form, and if any rule of analogy from these 
provisions of the statute of 1855, might be supposed to affect the 
case of an indictment for robbery as far as concerns the facts and cir. 
cumstances, and thus militate against the views above expressed; yet, on 
the other hand, the rule from analogy would seem to confirm the views 
above expressed, as to the necessity of stating the felonious intent in the 
indictment. 

The English form of indictment have been in use for many years; they 
have stood the test of time; they can hardly be bettered in respect of 
clearness, fullness and succinctness, and it is very desirable that prose- 
cuting officers would observe them more strictly; they would saye 
the courts the necessity of deciding many perplexing questions un- 
necessarily raised. 

By reason of the insufficiency and want of certainty in the statement 
of the offence charged against the defendant in this case, the judgment 
of the District Court must be arrested; but for the reasons given by this 
Court in the case of the State v. Hews, 10 An. p. 197, we will not order 
the prisoner to be discharged. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. 

It is further ordered, that judgment against Peter Cook upon the bill 
of indictment preferred against him by the Grand Jury of the Parish of 
East Baton Rouge, on the 4th day of March, 1867, (a copy whereof is 
found in the record of this cause,) be arrested, and that the prisoner be 
detained in close custody as the law directs, until the next session within 
and for the Parish of East Baton Rouge, then and there answer to a new 
bill of indictment, or other proceeding that may be preferred against him 
for the crime of robbery, committed on the person of Mrs. Clark, with 
which he now stands charged, and to abide the orders of the District 
Court of the Parish of East Baton Rouge, thereupon. 
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No. 1558.—Succession oF PrerrReE LAGARDE. 


Where an administrator deposits funds of the estate with a commercial house. or in a bank, in his 
own name and to his own credit, he thereby becomes personally responsible to the estate for 
the amount. 

The administrator received Confederate treasury notes in payment of debts due the estate: Held— 
That such notes, having no legal existence or value, could not be recognized as receivable in extin- 
guishment of debts or obligations due the succession, and the administrator became personally 
responsible to the estate for the amount thus received. 


PPEAL from the District Court, Parish of Lafourche, Gates, J. _ 
Burguierés & Blake, for appellants. Belcher & Beattie, for appellees. 
Howett, J. The only question presented in this proceeding is, whether 
or not the administrator can be held responsible to the succession for the 
sum of $400, deposited by him for safe-keeping with a commercial firm, 
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and lost to the succession by the failure of said firm, and the further 
sum of $2,184 11, alleged to have been received and still held by him in 
Confederate notes. The Judge, a quo, held him responsible, and he has 
appealed. 

It is admitted that he deposited the $400, as stated, in his own name, 
and he thereby made the commercial firm his own depositary, and he was 
properly held liable for the amount thus lost. He was not authorized as 
administrator to make such a deposit of the funds of the succession. 

As to the Confederate notes, it has been frequently decided that they 
never had any legal existence or value, and cannot be recognized as 
receivable in extinguishment of a debt or obligation to be enforced by 
the tribunals of this country. See the case of Cockburn vy. Wilson, 
recently decided. Judgment affirmed. 





No. 1584.—J. B. Lasaproue v. Trevinte Lanpry, et als. 


To bind the endorser on a promissory note, demand of payment must be made by the holder at 
maturity. 

Where payment of a promissory note cannot be demanded at its maturity, a demand should be made 
as soon thereafter us practicab!e, and the burden of proof is on the holder to show that demand 
could rot have been made at an earlier date. 

It is not necessary that demand of an inland bill or promissory note be made. nor that notice of 
dishonor be given, by a notary public. Demand may be made and notice given by any competent 
witness. 19 An. p. 64. 


PPEAL from the District Court, Parish of West Baton Rouge, Posey, J. 
Favrot & Lamon, for plaintiff and appellee. Barrow & Pope, for 
defendant and appellant. - 

Howeut, J. This is an action against the maker and the payee of a note 
due in all the month of March, 1865, and payable at the Recorder’s office 
of the parish of West Baton Rouge, on which there is a credit of a partial 
payment, on Ist March, 1865, to which the payee and endorser sets up the 
defence of want of legal protest and notice. Judgment was rendered 
against the defendants in solido, and the endorser alone has appealed. 

All the parties reside in the parish of West Baton Rouge, where the 
note was executed and payable. 

The protest was made by the Recorder, on the 24th November, 1865, 
nearly seven months after the maturity of the note. But the plaintiff 
contends that this delay was reasonable and excusable, because there was 
no officer in the parish competent to make a protest at an earlier date. 
The Recorder says that he was sworn on the 9th of October, 1865, and 
commenced officiating on the 11th of same month, under a commission 
from Governer Wells; he says, also, that from 1862, up to his appoint- 
ment in 1865, he acted under a commission from Governor Moore, and he 
was never interrupted by Federal authority in the discharge of his duties; 
but some Federal soldiers came into his office (at what date he does not 
state) and mutilated his records, and he had to remove them. He re- 
inscribed a mortgage in 1864. We infer from this thata demand could 
readily have been made at his office at the maturity of the note by the 
holder; and there is nothing to show that notice thereof could not have 
been given to the endorser. A notarial protest is not essential in the case 
of inland bills and notes. A demand may be made and notice given by 
any competent witness. 19 An. 64. 
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We think, as plaintiff received a partial payment within a month of the 
maturity, and all the parties resided in the same parish, where it is shown 
the Recorder's office, at which the note was payable, was accessible, no 
impossibility of making a demand and giving notice at maturity is shown, 
and that the endorser is released. 

It is therefore ordered that the judgment against Valiere Landry, the 
endorser, be reversed, and that there be judgment in his favor, with costs 
in both courts. ' 
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No. 1609.—Succession oF Tuomas R. Surron.—Opposition To 
APPOINTMENT OF ADMINISTRATOR. 

The appointment of an administrator is not necessary where there are no debts against the succession, 

Where a party claims the administration of an estate, on the ground that he is a creditor, it is incum. 
bent on him to show by evidence that the debts which he claims are just and valid. 

Thomas R. Sutton died leaving a widow with one minor child, issue of the marriage, and one minor 
child issue of a former marriage. Zenas Preston, the maternal grandfather of the minor of the 
first marriage, applied for the administration of the estate, alleging that he was @ cred. 
itor of said minor. The surviving widow opposed his appointment on the ground: Ist, that 
he was not acreditor. 2d, that there were no debts against the estate. 3d, that she was qualified 
as the natura! tutrix to her minor child, and as such, had the right to administer the estate: Held— 
That there being no evidence in the record showing that Zenas Preston was a creditor of the 
estate, he could not be appointed administrator, and the widuw Sutton, having qualified as natural 
tutrix to her minor child, and Zenas Preston having failed to qualify as natural tutor to his 
grandson, the widow has shown the best right to the administration. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
Farrar & Reeves, for appellant. Aroni & Collier, for appellee. 

Lapavuve, J. Thomas R. Sutton, died in February, 1867, leaving two 
minor sons, William Preston Sutton, born in his first marriage with 
Martha Lucinda Preston, a daughter of Zenas Preston, applicant for 
the administration, and Daniel Carroll Sutton, the issue of his last mar- 
riage with Anna Maria McCulloch, the opponent. 

Zenas Preston, the maternal grandfather of the first minor, William 
Preston, applied for the administration of said succession, alleging himself 
to be a creditor, and also asking to be appointed as the legal tutor of his 
said grandson. 

The widow of the deceased, opposed this application upon the follow- 
ing grounds : 

1st. That no appointment was necessary, because there were no debts, 

2d. That there being no debts, Preston could not be a creditor, and if 
he was, there was enough to pay him. 

3d. If administration was necessary, then as natnral tutrix of her son 
and as owner of a large community interest with her said deceased 
husband, she was entitled to be preferred to Zenas Preston. 

The District Judge rejected the application of Preston, and appointed 
the widow as administratrix of said estate. Zenas Preston appealed! 

The application of Preston was filed on the 4th of March, 1867, and on 
the 7th of same month the widow opposed it as stated above. 

The alleged claim of Preston, as a creditor, is predicated upon the 
following account: 

1867.—The succession of Thomas R. Sutton, deceased, in account 
with Zenas Preston. 

To board, clothing, tuition, &c., of William Preston Sutton, from 
the 15th February, 1852, to the 15th February, 1867: 
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To doctor’s bills paid during the 15 years, averaging per year...... $30 00 
SE, WOR GOGRs cc ccccsccvccsssccese $66b5060s 000000060 130 00 
Ee ee a ee eee 300 00 
To servant hire, at $60 per year for five years $300, making an 
average for 15 years of $20 per month.................... 2000 00 
Cash actually paid to Miss Kewman for tuition for 15 years 
Bee GD POF FORE, cc ccsccccccccecsscccecesccseseessscecces 66 66 
Boarding teacher during the time, one year, at $30, is $300, 
making an average for 15 years of $20 per year............. 20 00 
560 66 
Making for 15 years a total of.............. $8,409 90 


This alleged claim is so extravagant and extraordinary on its face; 
that without better proof than is found in the record, it cannot be ex- 
pected and presumed that it was ever understood by the parties that the 
father was to pay such charges; from all the circumstances in the case, it 
would appear to have been a benevolent parental act of affection from 
the grandfather towards his grandson, and that therefore, he did not 
anticipate and expect reimbursement of these expenditures which seem to 
have been intended by him, to be gratuitous. Verrete v. Belanger, 
6 An. 111. 

We cannot therefore, for the present, as the case stands before us, con- 
sider Zenas Preston a creditor of the estate so as to entitle him to the ad- 
ministration as such; at the same time, we do not intend to prejudice his 
rights as a creditor. 

The record informs us that widow Sutton was duly qualified as natural 
tutrix to her minor child, and nothing shows that Zenas Preston has been 
qualified according to law as tutor to his grandson. He may never qualify, 
and we are bound to try the issue upon the evidence before us, and not 
upon the right that the parties have and which they might never exercise 
or be unable to exercise as prescribed by law. So, we conclude that the 
widow has shown a better right than Preston tothe administration, even 
if Preston were a creditor. Civil Code Art. 1037, 1035. 

The Judge below was of opinion that the appointment of an adminis- 
trator was necessary, and we are not prepared to say that he erred; it was 
a matter left, in great part, to his sound discretion as a probate judge. 

The conclusion we have come to, dispenses us from passing on the bill 
of exceptions, as it is unnecessary to do so. 

The judgment appealed from is affirmed, with costs. 
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No. 1590—Jonn WituraMs v. Ferp. GREINER. 


An action in damages for a tort, in taking and appropriating the personal goods of another, is 
prescribed by the lapse of one year from the commission of the offence. 
An action for the recovery on an open account is prescribed by three years. 





PPEAL from the District Court, Parish of Lafourche, Gates, J. 
Bush & Goode, for plaintiffand appellee. R. D. Jordan, for defendant 
and appellant. 


Howe tt, J. Plaintiff claims the value of four hogsheads of sugar and 
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three hundred and twenty barrels of corn, alleged to have been taken and 
carried away from his plantation, without his consent, by the defendant, 
and appropriated to the use of the latter, in the months of November ang 
December, 1862. The defendant, besides a general and special defence, . 
pleads the prescriptions of one and three years. Judgment was rendered 
against him, and he has appealed. 

We think the plea of prescription should have been maintained. The 
alleged taking and carrying away occurred between the 3d and the 12th 
or 15th of November, 1862, and citation in this suit, was served on defen. 
dant on the 28th of November, 1865. If the action is considered as one in 
damages for a tort, in taking and appropriating personal property, as set 
out in the petition, it is prescibed by one year. If it be viewed asa suit 
upon an Open account, it is prescribed by three years, which elapsed be. 
fore the service of citation herein. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment for defendant, with costs in both courts, 
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No. 1173.—A. J. Detarorre, Admr. v. A. Boura, Sheriff, et als. 


Where judgment has been rendered in the District Court, before emancipation, for the enforcement of 
payment for a slave, the Supreme Court will not now affirm, neither will they reverse said 
jadgment, but will simply dismiss the appeal. 

The doctrine in the case of Wuineright v. Brilges, (19 A. 234, ) reaffirmed. 


PPEAL from the District Court, Parish of Terrebonne, Gates, J. 
Burguierés & Blake and F. S. Goode, for plaintiff and appellee. 
Louis Bush, for R. Patterson & Co. 


Howe tt, J. in1860, R. Patterson & Co., appellants, being the holders 
of a written obligation for a portion of the price of certain slaves, secured 
by mortgage, instituted thereon a hypothecary action against the third 
possessor, obtained judgment recognizing a mortgage on the said slaves, 
and caused one of them to be seized. The plaintiff, as administrator of the 
debtor, enjoined the sale on grounds which it is unnecessary to notice. In 
1865, the appellants answered the petition of injunction, claiming the 
usual damages, and the value of the slave as special damages on the 
ground that, but for the injunction, (which issued illegally, ) they would 
have realized their claim. Upon trial the injunction was dissolved, with- 
out damages. 

According to the doctrine settled in the case of Wainwright v. Bridges, 
19 A. 234, and reaffirmed in several subsequent cases, the obligation in 
the suit enjoined cannot be enforced, and there being no such property 
to be sold, it would be useless to perpetuate the injunction. On the 
other hand, we cannot condemn the plaintiff to pay damages for arresting 
the execution of an obligation which cannot be enforced. We conclude 
therefore, that the demand of the appellants for damages cannot be 
allowed, nor the prayer of the plaintiff to perpetuate the injunction be 
granted. We must dispose of this appeal as we did in the case of Henderson 
v. Montgomery, 18 A. 211, in which a similar question arose. 

It is therefore ordered that the appeal herein be dismissed, with costs. 
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No. 1560.—Max Bovureeors, Administrator, 7. Baim & Perxms. 


Where the consideration of a promissory note is shown to be the price of a slave, payment cannot be 
judicially enforced. 
The doctrine in the case of Wainwright v. Bridges, (19 An. 234,) reaffirmed, 


PPEAL from the District Court, Parish of Lafourche, Gutes, J. 
W. Hull, for plaintiff and appellant. Belcher & Beattie, and E. W. 
Blake, for defendants and appellees. 

Howett, J. This isan action on a promissory note, the consideration 
of which is shown to have been the value of a slave; and for the reasons 
given in the case of Wainwright v. Bridges, 19 A. 234, the judgment of 
the District Court is affirmed. 





No. 101.—J. B. Kirrnuanp v. Wu. H. Harris. 


Where the defendant, sued as endorser on a promissory note, propounds interrogatories to plaintiff, a 
non-resident, on facts and articles, the law requires that they must be answered under a cummis- 
sion, and if the plaintiff make answers responsive to the questions asked, without a commission, 
they will be excluded on trial. 

Where a commission has issued according to law to take the answers of plaintiff, a non-resident, to 
interrogatories, andit isnot shown that sufficient time has not elapsed for the return of the 
commission, the fact that it is not returned is not good ground for a continuance of the cause. 


PPEAL from the Distict Court, Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellee. W. G. Wyly, for 
defendant and appellant. 

Howe, J. The defendant is sued as payee and endorser of a bill of 
exchange. The answer is a general denial, which afterward is amended 
by propounding interrogatories on facts and articles to plaintiff. At the 
trial defendant moved for a continuance on the ground that the commis- 
sion to take the answers of plaintiff, residing out of the State, had not been 
returned; the counsel of plaintiff then offered, as a substitule, the answers 
of said Kirtland, taken without a commission in Memphis, Tennessee, 
responsive to the interrogatories, which the Court received in evidence, 
and defendant reserved a bill of exceptions. 

The admission of the answers so taken was irregular. The statute 
of 10th February, 1843, requires specially, ‘‘that when the party interro- 
gated resides out of the State, his answers shall be taken by commission.” 
It is the duty of his counsel in the cause to obtain the commission for the 
purpose, and have it executed according to law. 

But we do not think the bill of exceptions presents a legal ground for 
a continuance. It does not appear that sufficient time had not been 
allowed for the party interrogated to answer. What his remedy was, 
under the circumstances, is not for us to suggest. All the advantage he 
can now claim at our hands is to exclude the answers upon technical 
objections, as the plaintiff seems to have intended honestly to answer the 
interrogatories. 

Without these answers there is sufficient evidence to make out plaintiff's 
ease. The bill of exchange, the protest and the evidence as to the notice 
of the dishonor, establish defendant’s liability as endorser. We are fully 
satisfied that he had notice, as he acknowledged the receipt of the letter 
containing it. Judgment affirmed. 
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No.1598.—CaRro.LInE AND HELENA Durrrve; Coratie HARRIS AND Huspanp; 
Frirx A. Ducros anp GrenerES; Epmonxp Sonrat Dvurorsart et als, 
oe. Pamir B. anp Marta L. Key.—Consolidated Cases. 

Mortgages are stricti juris, and cannot be extended by implication to cover obligations other than 

those mentioned in the act. 

Philip B. and Maria L. Key executed two acts of mortgage on real property in favor of Edwarg 
Durrive & Co., of the city of New Orleans, for the sum of thirty-two thousand dollars, in the 
aggregate, and authorizing said mortgagors to draw on the mortgagees from time to time, 
as they may require the same, with the understanding that the total amount of their 
indebtedness shall never exceed at any one time the sum of thirty-two thousand dollars, 
to be evidenced by the account current of such advances, to be kept by said firm. After 
the morgage was executed, the mortgagors executed a large number of notes, to their own 
order, by them endorsed, which were delivered to Edward Durrive & Co. and by them endorsed 
and negotiated, and the net proceeds credited to Philip B, and Maria L. Key in the account 
current. These notes, which subsequently fell into the hands of third parties, plaintiffs 
in this cause now seek to make the property mortgaged subject to these notes. The last 
account current shows that the amount of the mortgage, $32,000, has been overdrawn independent 
of the notes: Held—That, under this state of facts, Edward Durrive & Co. had no mortgage 
executed in their favor specially to secure the promissory notes thus executed by the mortgagors 
and could transfer none to the subsequent holders of the notes; that the holders of the noteg 
have no mortgage on the property thus mortgaged to secure advances to the mortgagors, because 
it does not so specify that these notes are secured in the act of mcvtgage. 


PPEAL from the District Court, Parish of Iberville, Posey, J, 
Samuel Matthews, for appellants. Barron & Pope, for appellees. 

Lavauve, J. This is a contest among the plaintiffs as holders respee- 
tively of certain notes executed by the defendants, and alleged to be 
secured by a mortgage on certain property of the defendants, and m 
regard to the preference or rank of mortgage. 

The District Court, having decided that the plaintiffs were all concur. 
rent mortgage creditors, and that their claims, which were liquidated by 
judgments, should be paid out of the proceeds of the mortgaged property 
in the proportions they respectively bear to the whole; the plaintiffs in 
the first cases, Nos. 173 and 180, took an appeal to this Court. 

Philip B. and Maria L. Key, by two acts of mortgages, one passed be 
fore Joseph Pardo, June the 25th, 1859, and the other, before Adolphe 
Grass, on the 15th June, 1860, mortgaged their plantation to Edward 
Durrive & Co., in the one act, to the extent of $12,000, and in the other, 
to the extent of $20,000, for the following consideration, to-wit: 

‘*Whereas Edward Durrive & Co., of the city of New Orleans, have 
agreed to make advances in cash for the use and benefit of Philip B. and 
Maria L. Key, from time to time, as they may require the same, upon 
the drafts of the said Philip B. Key, drawn in his own name and that 
of his mother, Mrs. Maria L. Key, on the said Edward Durrive & Co., 
with the understanding that the total amount of their indebtedness to the 
said firm shall never exceed at any one time the sum of twenty thousand 
dollars, (as expressed in one act, and twelve thousand dollars as expressed 
in the other,) to be evidenced by the account current of such advances, to 
be kept by the said firm, and all which advances are to bear interest at 
the rate of eight per cent. perannum, until reimbursed by the said Philip 
B. and Maria L. Key, and in order to secure the said Edward Durrive 
& Co. the full reimbursement of all such advances and interest and 
attorney’s fees, the said Philip B. and Maria L. Key do specially mort- 
gage and hypothecate, etc.” 

Here follows the description of the property mortgaged. 
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b ~ Upon these securities it appears from a current account between the 
‘ ies to these acts, and introduced in evidence, commencing on the 31st 
May, 1861, and closed on the 31st August, 1862, that the defendants 
executed a large number of notes to their own order, and by theni 
endorsed, which were delivered to Edward Durrive & Co,, who also 
endorsed and negotiated them, and the net proceeds were credited in the 
current account to said defendants; that they also sent to market sugar 
and molasses which were sold by said Edward Durrive & Co., and put to 
the credit of said defendants; and Edward Durrive & Co. also received for 
defendents, proceeds of property at Carrollton, $5000, which was placed 








to the credit of defendents, amounting in all to............... $43,531 76 
That the debit side of the account consisting in notes, drafts, 

money, supplies, &c., amounting to............. Keeawens $84,152 90 
Left a balance due E. Durrive & Co. of...........seeeeeeeeee $40,621 14 


On the 31st August, 1862, the said E. Durrive & Co., retained 
fourteen notes of the defendants and which figured on the 
debit side, and credited them with the same, amounting to, .$34,850 00 











Leaving still due a balance of.................... $5,771 14 

So, that on that day, the defendants owed really to E. Durrive & Co., 
in cash and their fourteen notes, the above balance of $40,621 14. 

The notes sued upon, amounting to $20,550, being a part of the four- 
teen above mentioned, are also charged to debit of said defendants, and 
comprised in the said sum of $84,152 90. They were negotiated and 
transferred respectively to the plaintiffs by said Edward Durrive & Co., 
with a subrogation to their mortgage. 

The question is: Are the notes sued upon, secured by the mortgage 
given by defendants to Edward Durrive & Co.? 

It is clear that this mortgage was not granted to secure any distinct 
and separate advances, drafts or any thing else charged on the debit side 
of the account current between the parties, but to guarantee the balxnce 
which might be due the mortgagees. The total amount of defendants’ 
indebtedness to Durrive & Co. was not to exceed at any one time the sum 
of $32,000, to be evidenced by the account current of such advances; this 
shows that the indebtedness of the mortgagors, should result from the 
balancing of the account, and that it is only then that it would be 
known. The account in evidence commences on the debit side, by charg- 
ing the defendants with a balance of $1,620 73, showing that another 
and former account had already been balanced, and this balance is 
merged into a new account current. These notes are not more secured 
by the mortgage than any other item charged to the debit, amounting 
altogether to {384,152 90, when said mortgage only secured $52,000. 
Mortgages are siiicti juris; they cannot be extended by implication to 
secure any other obligation than that expressly mentioned. 11 An. 175. 
This mortgage necessarily contemplated that the balance found due by 
the defendants, was secured by it, and not each and every item of the 
account. 7 An. 298. 

We conclude that Edward Durrive & Co., had no mortgage to secure 
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separately the notes sued upon, and could transfer none to the trans. 
ferrees and holders of said notes. 

It is therefore ordered and decreed that the judgment appealed from 
be so amended as to strike out that part recognizing and allowing 
mortgage, and that, as amended, it be affirmed; the appellants to pay 
costs of appeal. 





No. 1588.—Joun GavcHE v JOSEPH (JONDRAN. 


Where a party acknowledges the correctness of a debt and promises to pay it after prescription has 
been acquired, with a full knowledge that the debt is prescribed, he thereby waives the benefit 
of the plea of prescription. 


PPEAL from the District Court, Parish of Ascension, Beauvais, J, 
R. N. Simms, for plaintiff and appellee. W. C. Lewis, for defendant 
and appellant. 


Iustey, J. The plaintiff claims from the <iefendant, as a balance of 
account for goods and merchandise furnished him during the years 
1860 and 1861, amounting to the sum of six hundred and twenty-seven 
dollars and seventy-six cents, with interest and costs. 

The answer is a general denial, and the prescription of two and three 
years. 

The lower Court gave judgment for the plaintiff for the whole amount 
of his claim, and the defendant has appealed. 

There are extant upon the record turee bills of exceptions, which, as 
they are not urged in this Court, are deemed waived. (14 An. 721; 16 
An. 87.) The plaintiff’s claim, a merchant’s account, was prescribed on 
the 8th May, 1864, as there is nothing in the record to show that during 
the three years the plaintiff could not act, either in consequence of the 
occlusion of the courts or for any other reason. 

His petition was not filed in Court until the 12th April, 1867 (R. 8. 
section 30, article C. C. 3503.) But after prescription was acquired the 
defendant voluntarily renounced it. (Art. 3423. C.) In 1866, he acknow- 
ledged the debt to the plaintiff’s agent and promised to pay it. This is 
proved by the agent, and is corroborated by the defendant’s answers to 
interrogatories on facts and articles, taken as confessed, and otherwise. 
See the case of Levistones v. Marigny, 13 An. 354,5; and authorities there- 
in cited. The defendant’s renunciation of prescription was entirely free 
and spontaneous with full knowledge of his debt being prescrited, of 
which he has not proved his ignorance. See Troplong, Prescription, 
pp. 68, 69, 2 54 and 55. 

The plaintiff's claim was due to him in 1866, and since then no pre- 
scription has run against it. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be and the same is hereby affirmed, at the costs of the 
appellant. 
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No. 1079.—A.Puonse Drez v. Matuew D. Logan. 


Where no error in the judgment of the District Court is pointed out, and none appears from tho 
record, the Supreme Court will dismiss the appeal, and award damages to appellee. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
J. L. Tissot, for plaintiff and appellee. Fellows & Mills, for defen- 
dant and appellant. 

Hyman, C. J. Defendant has taken a suspensive appeal from an order 
of seizure and sale, commanding the sheriff of the Parish of Orleans to 
seize and sell a lot of ground with the improvements thereon, to pay the 
sum of $325 30, with interest. 

He has not pointed out any errors, and, in examining the transcript, 
we have not perceived any. 

The appeal was evidently taken for delay, and the plaintiff has asked 
for damages because of the frivolousness of the appeal. 

Let the decree of the District Judge be affirmed, at the costs of defen- 
dant, and let the plaintiff recover of defendant twenty-five dollars as 
damages. 











No. 1564.—James A. GuyTHer v. Matruurtn Boura. 


A waiver of protest, by the endorser, written on the back of a promissory note, operates a waiver of 
demand on the maker. 

The waiver of protest and notice of dishonor by the endorser of a promissory note is not such an agree- 
ment as requires a United States internal revenue stamp placed thereon to admit it in evidence. 


PPEAL from the District Court, Parish of Lafourche, Gates, J. 
W. Hall, for plaintiffand appellee. Belcher & Beattie, for defendant 
and appellant. 

Hyman, C. J. Defendant, sued as endorser of a note payable to his 
order, is appellant from a judgment rendered against him thereon. 

He contends that his waiver of protest and notice of dishonor of the 
note, wherein he declared that he held himself responsible on the note as 
if it had been duly protested and notice of protest served on him accor- 
ding to law, did not waive a demand for its payment on the maker, and 
that demand of payment on the maker should have been proved, before 
he could be made responsible on the note. 

The position assumed by defendant is erroneous. The note could not 
have been properly or duly protested, unless a demand for its payment — 
had been made on the maker and the demand is waived by waiving pro- 
test on the note. Hennen’s Digest, page 205, No. 9. 

Defendant objected to the introduction in evidence of the waiver of 
protest and notice because it was not stamped, and he refers us to acts of 
Congress in regard to the same. The acts declare that an agreement or 
contract shall not be received in evidence without being properly stamped. 
The acts evidently referred to original agreements by which parties inten- 
ded to bind each other, and not to a waiver of some condition of the con- 
tract or some right thereunder. 

The acknowledgment of an agreement would not make the acknowledg- 
ment the agreement, nor does a waiver of a right under a contract make 
the waiver the contract, as the contract must have existed before the 
Waiver was made. 

Judgment affirmed at defendant’s costs, 
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No. 1568.—Evaniste Lapine v. New ORLEANS, OPELOUSAS AND Great 
Western Rar Roap Company. 


Rail-road companies are responsible in damages for the destruction or injury done to horses, mules, or 
other stock, by running over them on the track, and the burden of proof is on the company to show 
that the accident was unavoidable. 

The amount of damages is the value of the stock destroyed. 


PPEAL from the District Court, Parish of Lafourche, Gates, J. 
Bush & Goode, for plaintiff and appellee. Winchester Hall, for 
_ defendants and appellants. 


Howett, J. The defendants have appealed from a judgmont condem- 
ning them to pay the value of two horses, killed by their freight-train, 
while passing in daylight through the plantation of the plaintiff. 

An examination of the evidence in the record, and the briefs of counsel, 
has not convinced us that the Judge, a quo, has erred. There was negli- 
gence on the part of defendant’s employés in not adopting the usual 
means to avoid such an accident. The preponderance of evidence is 
that the usual mode to frighten animals off of rail-road tracks is to 
blow the steam-whistle, which was not done in this instance. By the 
testimony of the engineer and conductor, the only witnesses for defen- 
dants, it appears that the horses were running in front of the locomotive 
when struck, and we must think that if the speed of the train had been 
checked instead of increased, as it was, they would have escaped. The 
account given by these two witnesses of the occurrence does not relieve 
them from the charge of such negligence as makes the defendants liable; 
while the witnesses for the plaintiff strengthen the correctness of the 
District Judge’s conclusion. His estimate of the value seems to be a just 
one under the evidence, being nearer the minimum sum. 

Judgment affirmed. 





ae 


No. 1578.—Loaan Rainey v. ANDREW H. Gay. 


Where a party sold a horse during the late war to be used in the interest of the rebellion. hecannot 
enforce the payment of the price in the courts of the country; the sale being made for an unlawful 
purpose. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
+1 W. B. Robertson, for plaintiff and appellant. Barrow & Pope, for 
defendant and appellee. 


Howe, J. This isan action by the payee against the drawer of 
sight-draft, dated in Kentucky, on 7th October, 1862, and protested for 
non-payment, in the parish of Iberville, on 26th November, 1866; the 
defence to which is that the consideration is one that cannot be recog- 
nized by the courts of the country, being the price of a horse purchased 
by defendant, from plaintiff, to be used, with the knowledge of the 
latter, in the service and aid of the late rebellion. 

The defence is sustained by the evidence, and there can be no question 
as to the principle of law, that obligations or contracts, with such cause, 
cannot be enforced in our tribunals, 

Judgment affirmed. 
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No. 1562.—Hewen A. Moons et als. ». Epwarp Moors et als. 


By the act of the Legislature of 1844, page 99, the survivor has the usufruct of the share of the 
deceased partner in community. The usufruct under this statute is governed by the rules 
relating to that subject in the Civil Code. 

By Art. 538, C. C. * The natural fruits, or such as are the prodace of industry, henging by branches or 
by roots, at the time when the usufruct is open, belong to the usufructuary. 

The failure of the husband to open the ion of his d d wife, and inventory the property 
of the community, or give bond, does not annul or suspend the statutory usufruct, nor does it 
make him liable to account to the children of the marriage for the revenues due to him from the 
moment the usufruct accrued. He is in possession of right under the law, and can so continue, 
until a partition. or a second marriage. 

From the date that the survivor in community contracts a second marriage, he is bound to account 
to the heirs (children,) ot the former marriage for the rents and revenues arising from the use of 
the share of the deceased in the community. 

Only the heirs having an interest in the community of their deceased mother, who are subject to the 
tutorship of their father by reason of their minority, have a legal mortgage on the property of 
their father, to secure the restitution of their interest Of which the father has had the usufruct. 

The Supreme Court can only settle the rights of parties as between the appellants and appellees, and 
not between the appellees inter sese. 





PPEAL from the District Court, Parish of Iberville, Posey, J. 
Dunn & Herron, for plaintiffs. «W. B. Robertson, for defendants. 
S. Matthews, for intervenors. 

How.u, J. Plaintiff, Helen A. Moore, demands of her father, one of 
the defendants, an account of his administration of the estate of her 
mother, who died on 27th August, 1855, alleged to consist, at the time, 
of lands, slaves, personal property, and a growing crop of sugar cane, 
corn, &c., and the revenues thereof; also, a judgment of partition decree- 
ing her one-fourth of her mother’s estate in kind, or by licitation, 
secured by a tacit mortgage, alleging that her father failed to have an 
inventory made until March, 1862, when he contracted a second marriage, 
in which he omitted to include the crop of 1855, and other assets, and 
that he is liable as negoliorum gestor and natural tutor. The three other 
heirs, cited as defendants, appeared and joined in the prayer of the 
plaintiff. The father answered, admitting his liability to account for the 
growing crop of 1855, which he estimates at $20,000, net, alleging that 
the slaves, stock, and other movables were lost by the effect of the war 








without his fault; that he has settled in full with two of his children; that 
by law he had the usufruct of the decedent’s property until his second 
marriage in April, 1862, since which time the crops yielded no revenues, 
and praying that the demands of his said two children be rejected. 
The plaintiffs filed what is termed an opposition to this answer as not 
containing a full statement of his indebtedness, and claimed the rents of 
the lands, and movables, and hire of the slaves from the expiration of the 
usufruct to final partition. 

Sosthene and Ennemond Boissac intervened, alleging that the defendant 
Edward Moore became their tutor on 10th February, 1858, and as such, 
he is indebted to each of them in the sum of $3,401 72, with legal interest, 
and a tacit mortgage from said date on all of his property; that this suit 
is instituted by fraud and collusion to cover his property with a mortgage 
in favor of his children, to whom he owes nothing, having paid them 
more than their shares in their mother's estate, and praying that the 
demand for an account be rejected; that the defendant, Edward Moore, 
have judgment against his children, severally, for the excess paid them, 
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with a tacit mortgage in his favor; that the purtition prayed for be effected by 
a sale at auction for cash of all the community property; one-half of the pro. 
ceeds to be allotted to the defendant, and the other half, less the amountg 
due him, to be divided among the four children; that the sums due them 
(intervenors) be paid out of the proceeds, which may be due to them 
from the sale here prayed for, and that a new inventory be made agg 
basis of said partition. Upon a special application by the heirs ap 
inventory was ordered and made, and pending the proceedings, the de. 
fendant filed a new suit against his children, praying for a sale of the 
community property, to which they assented. This property was all sold 
in block for cash, purchased by two of the heirs, and the proceeds 
retained by them under another agreement, to be distributed by the 
judgment in this case. All the partics demanded the sale of the 
property. 

Judgment was rendered, ordering the defendant, Edward Moore, to 
account for $57,331, including the crop of 1855, one-fourth to each heir, 
requiring one to collate $8000, granting them a legal mortgage on the 
real estate of their father, from 26%h August, 1855, and condemning the 
intervenors to pay costs of intervention; from which judgment the inter. 
venors have appealed. They contend that the defendant owes nothing to 
his children, that their own legal mortgage attaches, and that their claims, 
liquidated by judgment with mortgage, must be paid out of the proceeds 
of the property sold. 

The first question to be settled is, whether cr not the growing crop of 
1855 was community property? 

By the act of 1844, (p. 99,) the defendant held in usufruct, from the 
moment of her death, the share of his deceased wife in the community 
inherited by their children, (see 12 A. 457); and it was held in the Sw- 
cession of Fitzwilliam, 3 A. 489, that the usufruct under this statute is 
governed by the rules relating to that subject in the Code. Art. 538,C. C, 
declares that ‘‘the natural fruits or such as are the produce of industry, 
hanging by branches or by roots, at the time when the usufruct is open, 
belong to the usufrnctuary. Fruits in the same state at the moment 
when the usufruct is at an end belong to the owner, without being obliged 
to compensate the other for either work or seeds.” The failure of the 
husband to open the succession of his wife, and inventory the property 
of the community, or give bond, if necessary, does not annul or suspend 
the statutory usufruct, nor make him liable to account to the children of 
the marriage for the moneys due to him from the moment the usufruct 
accrued. He is in possession of right, and has a right to so remain 
until a partition. (See Succession of Viaud, 11 A. 297.) Hence, the de- 
fendant in this case was not bound to account to his children for the crop 
of 1855, which was hanging by the branches or by the roots, at the death 
of his wife, on the 27th August, of that year, and it must be omitted in 
fixing his indebtedness. 

It is shown that in 1863, he sold mules, sheep, and other stock, belong- 
ing to the community, to the amount of $4,370; one-half thereof coming 
to his children is $2,185, adding to which four years’ interest at five per 
cent., $437, makes $2,622 due the latter for said item. The rents of the 
whole property for 1862, 1863, 1864 and 1865, are shown to be $20,000, and 
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the rent for 1866, $8000; the half of these is $14,000, and the interest at 5 
per cent. from the end of each year is $1,450, making $15,450, which, added 
to the first item for the stock, makes $18,072, as the total in favor of the 
four heirs, and the sum of $4,518 apparently due to each by the defendant. 

But only the portion coming to plaintiff, Mrs. Carter, less the sum of 
$716 40, already received by her at different dates, is secured by a legal 
mortgage, as the record shows that she is the only one of the children who 
was ever subject to tutorship; and as we are authorized only to settle the 
rights of the parties, as between the appellants and appellees, and not 
between the appellees inter sese, they not having joined in the appeal, we 
cannot render judgment against the father for the sums in favor of the 
children respectively. The only interest which the appellants, who are 
the intervenors, can have in this litigation is to secure their mortgage 
rights against the defendant, their tutor, and to do this they can show 
what sums.with mortgage, if any, have preference over their mortgage; 
and we have seen that only Mrs. Carter’s claim for $3,801 60, against her 
father, has such preference. 

It is therefore ordered that so much of the judgment appealed from 
as recognizes and grants a legal mortgage in favor of plaintiff and her 
co-heirs on the real property of defendant, Edward Moore, from 26th 
August, 1855, and condemns the intervenors to pay costs of intervention 
be reversed; and it is now ordered that the plaintiff, Mrs. Helen A. Moore, 
wife of Eugene Carter, be decreed to have a legal mortgage, dating from 
August 26th, 1855, for the sum of $3,801 60, on the real property of the 
defendant, Edward Moore, and to be paid said sum by preference out of 
the one-half of the proceeds, in the hands of the purchasers, of the com- 
munity property, sold herein, on 5th January, 1867, coming to the de- 
fendant, her father. And it is further ordered, that the intervenors, 
Sosthene M. and Ennemond Boissac, be decreed to have a legal mortgage, 
dating from the 10th February, 1858, on the real property of the said de- 
fendant, Edward Moore, for the amounts of their judgments respectively, 
rendered on the 15th May, 1867, in suits Nos. 445 and 740 on the docket of 
the Fifth Judicial District Court for the parish of Iberville, and that said 
judgments, interests and costs, be paid next in rank to the said Mrs. 
Helen A. Moore, wife, &c., with vendor’s lien on the property sold herein 
out of the said proceeds in the hands of the purchasers of said com- 
munity property, coming to the defendant, Edward Moore, with their 
costs of intervention in the lower court, and if not paid, execution to 
issue in their favor under this decree. 

It is further ordered that, as thus altered and amended, the judgment 
of the District Court be affirmed. The appellees to pay costs of appeal. 


Rehearing refused. 
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No. 1110.—AmsBrose LANFEAR c. JosernH Durarp et als. 


Where the certificate of the clerk of the District Court shows that the record of appeal is not such as 
the law requires, and the appellant has not filed an assignment of errors within ten days after the 
filing of the record, the appeal will be dimissed. 


PPEAL from the District Court, Parish of St. Charles, Beauvais, J, 
Jules Déjéan, for plaintuff, 7, A, Bartletle, for defendants. 
21 
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LaBavuvE, J. We regret to be compelled, ex proprio motu, to dismiss 
this appeal. 

The clerk certifies: 

‘* That the above fifty-eight pages contain a true, correct and complete 
transcript of all the documents filed, and the proceedings had (excepting 
the testimony of Mr. Duraind and Mr. Deslisle on their voir dire, and of 
Lafille for defendants, taken on trial of the exception of defendants, on 
their vernacular tongue, which testimony was not ordered to be reduced 
in writing,) in the suit entitled ‘‘Andrew Lanfear v. Joseph Duraind, 
Ed. Paradis, Sam’l Deslisle and Louis Chamberg, No. 513, of the docket 
of suits of this court, and in which suit Ambrose Lanfear is plaintiff, and 
Joseph Duraind et als. are defendants.” 

It is evident that this certificate is so incomplete that we are not enabled 
to examine the matters argued or contested below. Code of Practice, 
Arts. 895 and 896. In such a case the appeal must be rejected, with costs, 
unless the appellant has filed an assignment of errors of law appearing 
on the face of the record, within ten days after the record was brought 
up. Code of Practice, Art. 897. 

This appeal was applied for, and granted by the Judge, on the 4th of 
October, 1866, returnable before this Court; no return-day was fixed 
by the order, and it was filed in this Court on the 10th December, 1866, 
It is on the 3rd of February, 1868, only, that the appellants have filed a 
document, which they call a brief, assigning great many errors. We do 
not take it to be an assignment of errors; but admitting it to be such, it 
was not filed within ten days after the filing of the record, and it was too 
late; therefore the appeal must be dismissed. Code of Practice, Art. 897; 
6 L. 144, 157, 209; 1 R. 460; 4 R. 147; 14 An. 303. 

Appeal dismissed, with costs. 


Rehearing refused. 





ADI IA 


No. 897.—Epwarp Jacos, Administrator, 7. Taomas L. Macon, 
Executor of Charles D. Yancey. 


Where the testator bequeathed to his wife ten thousand dollars, and subjoined to the bequest a desire 
that she should use the same for the benefit of her brothers and sisters, (designated by name.) 
according to her best judgment and discretion : Held—That this was an absolute bequest in favor 
of the wife, and that she had the absolute disposal of the money bequeathed. 

The desire of the testator is simply addressed to the i of the devisee. 

PPEAL from the Second District Court of New Orleans, Bermudez, J. 
E. Phillips, for appellant. Semmes & Moit, for appellee. 

TautaFrerRo, J. Charles D. Yancey died in July, 1861, leaving a widow 
anda minor child. He left a will, among the provisions of which is the 
following clause : 

“*T give and bequeath to my wife the further sum of ten thousand 
dollars, which I desire her to use for the benefit of her brothers and sis- 
ters, Eugene, Louise, Mathilde and Louis H. Malarcher, according to her 
best judgment and discretion, which is to be paid after the discharge of 
the debts; and, provided further, the same shall not exceed the full 
amount coming tg the heirs and children aforesaid of Robert 8, 
Yancey,” . 
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; “The testator’s wife died in January, 1862, having survived the child; 
the legatees named in the will, and Camille Malarcher, a sister, being her 
only heirs. The four brothers and sisters named as legatees claim this 
legacy, in their own right, as legatees. They also, by an amended petition, 
claim it as heirs of their deceased sister, Mrs. Yancey. Mrs. Camille 
Malarcher intervened, claiming a portion of the legacy as an heir of her 
sister, Mrs. Yancey. This suit is brought by the administrator of Yancey’s 
estate and the four legatees against the executor to compel him to pay 
the legacy. 

The executor answered that the bequest is a substitution or jfidei-com- 
missum, and null and void; that the succession of Yancey is still in course 
of liquidation; that large debts against it are remaining unpaid, and if 
the clause of the will, under which the plaintiffs set up the demand, be 
valid, still, by its conditions, the amount to be paid is contingent, and not 
at present ascertainable. Judgment in the court below was rendered in 
favor of the defendant, declaring the nullity of the donation as a trust 
or fidei-commissum, reprobated by law. From this judgment the plaintiffs 
have appealed. 

The only question submitted to the Court is, as to the validity of the 
legacy. 

The ten thousand dollars are given to the wife, not for her own use 
and benefit, but for the benefit of her brothers and sisters. She is not to 
appropriate it in any pe except for their benefit. She is clothed 
with a discretion which is limited. She is to determine the mode or 
manner and the proportions in which the legacy is to be distributed. 
But she is not vested with the power to withhold it. The proviso at the 
end of the clause renders the amount to be paid contingent. The testator 
appointed his wife executrix, and the defendant and another executors 
of his last will and testament. This legacy, it may be assumed, wus to be 
discharged by the wife as executrix. 

Our Code has not abolished naked trusts, uncoupled with an interest, 
to be executed immediately. Mathurin v. Livaudais, 5 N. 8. 302. Hen- 
derson v. Ross, 5 An.472. Here the wife has no interest in the donation, 
but is charged to return the thing to a third party upon the happening 
of a future event, which may soon occur, or be protracted for a length 
of time. The seizin of the executors commenced in July, 1861, and the 
debts of the estate, after a period of six years, remain unsettled. We can 
not regard the clause of the will under consideration as constituting that 
kind of naked trust tolerated by our law; nor can we assimilate it to that 
class of jfidei-commissa, in which the donee is not charged to preserve 
the property during his natural life, and in which it is not tied up in his 
hands, nor where he is forbidden to alienate it; but where the property 
is to be transferred to a third person only in case the first donee should 
not convert it to his own use. In such a case the fidei-commissum is null, 
being in violation of a prohibitory law, but valid as to the first donee. 
Beaulieu v. Ternoir, 5 An. 476. Neither is the intended donation to the 
brothers and sisters of the testator’s wife a substitution. But as the 
terms of the bequest imply the charge to preserve and return the thing 
to the persons intended to be benefitted by the legacy, it must be held 
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to import a disposition reprobated by law, and that it is, therefore, nul) 
and void. Civil Code, article 1507. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs in both courts. 


Howett, J. In concurring in the opinion and decree in this case, I 
deem it necessary to say that the time limited by the executor for pay. 
ing the legacy can have no influence in determining the character of the 
legacy, as by law it could not be paid before that period. 


On REHEARING. 


Iustry, J. A rehearing having been granted in this case, we have again 
directed our attention to the following disposition or bequest in the last 
will and testament of Charles D. Yancey, in order to ascertain if it is null 
and void, as containing a substitution or fidei-commissum. 

The bequest is as follows: 

**T give and bequeath to my wife the further sum of ten thousand 
dollars, which I desire her to use for the benefit of her brothers and 
sisters, Eugene, Louise, Mathilde, and Louis H. Malarcher, according to 
her best judgment and discretion, which is to be paid after the discharge 
of the debts; and provided further, the same shall not exceed the full 
amount coming to the heirs and children of Robe#t S. Yancey.” 

The testator, by the disposition just recited, gives and bequeaths to his 
wife, to be paid to her absolutely, after the discharge of the debts, ten 
thousand dollars, provided this sum does not exceed the amount coming 
to the heirs and children of Robert S. Yancey. 

He desires her to use the money for the benefit of her brothers and 
sisters, but she has the absolute disposal of it and may spend the money 
donated. 13 An. 122-3; 17 An. 231. 

This lacks every feature of a substitution. It was held in Beaulieu 
v. Ternoir, ‘*it is an essential requisite of a substitution that the thing 
given be tied up in the hands of the first recipient during his natural 
life.” 

Il fant, says Marcadé, vol. 3, p. 368 211, qu’il y ait substitution, que le 
bénéficiare soit vraiment obligé par l’acte: 

12 De conserver la chose donnée; 

22 De la conserver jusqu’a sa mort; 

8° Pour la rendre a une personne désignée. 

C. ©. 1507; 5 Toull. No. 27; Rogron, Art. 896. Trop. Donations and 
Testaments, No. 10. Pecquet v. Pecquet, 17 An. 230; 4 An. 204. 

The desire or request of the testator, Charles D. Yancey, is simply ad- 
dressed to the conscience of the devisee. 8 An. 259; 10 An. 417; 5 Toull. 
Don. et Test. 111, 117; Cass. 1856, p. 557; Story’s Equity, 1069, 1070; 
5 Zacharie, 248, 249, note 17. Siry C. annoté, Art. 896, Nos. 2, 3 and 4. 

We do not consider the bequest a trust; but if it were one, it would 
be at most a simple fidei-commissum, which, though a nullity, would not 
carry with it the nullity of the donation to the testator’s wife. See 
5 An. 481. 
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By agreement of parties, this is the only question submitted to us in 
this case for solution, and although the conclusions we have now reached 
differs from that previously arrived at, we deem it the correct one. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed; and it is further order- 
ed, adjudged and decreed, that judgment be and the same is hereby ren- 
dered in favor of Edward Jacob, administrator of the succession of Mrs. 
Feliece Malarcher, deceased widow of Charles D. Yancey, and against 
Thomas L. Macon, executor of the last will and testament of Charles D. 
Yancey, predeceased, for the sum of ten thousand dollars, amount of the 
legacy to Feliece Malarcher, the wife of Charles D. Yancey, made to her 
in his last will and testament, and that the said succession of Charles 
D. Yancey pay the costs in both courts. 
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No. 1624.—A. Lrecertr, Administrator, 7. Henry Gooprica. 


The act of Congress of 17th July, 1862, entit!ed ‘‘an act to suppress insurrection, to punish treason and 
rebellion, to seize and confiscate the property of rebels, and for other purposes,”’ was enacted 
in the interest of the Government, and not for the benefit of those against whom its provisions 
are directed, and the nullity of transfers therein denounced relates to sales made to defeat the 
rights of the Government. 

Where a party has made a contract in violation of the confiscation laws, he cannot, in order to relieve 
himself, invoke the nullity therein declared. 

Defendant, Herry Goodrich executed his three promissory notes in favor of A. Legget, administrator, 
for six thousand dollars, the price of a tract of land, which he purchased on the i6th day of July, 
1862, at probate sale, secured by mortgage on the land; plaintiff instituted an hypothecary action 
to force the payment of the notes, which the defendant resists on the grounds that the sale was 
a nullity, having bsen made in violation of the confiscation laws of the United States passed on 

| 17th of July, 1862, the proclamation of the President of the United States, and the military orders 

: of the commanding general: /e/d—That the defendant, having alleged and shown that he was, at 

the date of the sale thus made, engaged in open and active rebellion against the Government, 

was not in a position to invoke the benefits of the nullities of the sale declared by law, in order to 
relieve himself from the obligations which he had contracted. 


PPEAL from the District Court, Parish of Carroll, Farrar, J. 
W. G. Wyly, for plaintiff and appellant. | DeFrance & Delony, and 
Sparrow & Montgomery, for defendant and appellee. 


Brief of plaintiff and appellant. * * * But the most remarkable feature 
of the case is the point upon which the Judge, a quo, decides. He decides 
that the defendant should be relieved from his onerous contract of sale, 
because he has alleged and proved himself to be a criminal. 

Defendant proves by his attorney of record, E. J. Delony, Esq., that 
he isavery unworthy man; that as postmaster of the United States, he 
swore to support the Constitution thereof, and afterwards, to-wit: in 1862, 
committed treason against the United States by aiding in levying war 
against the same; ‘‘that during the year 1862, witness heard defendant say 
that he assisted in equipping one or more military companies for service 
in the armies of the late Confederate government,” etc.—See Record, 

age 15. 

P Defendant’s attorney testifies that defendant, ‘‘ Goodrich, on the 18th 
December, 1862, was aiding and assisting the late rebellion against the 
United States.” This was urged as the ground why he, Goodrich, should 
be relieved from his onerous contract of sale made on that day with the 
late Samuel Neill. 

A man who has proved that he has attemped to destroy the life of the 
: nation, asks the Court on that ground to do him a favor, to release him 
from an onerous contract. If he, Goodrich, had been loyal, he could not 
have asked this favor of the Court; but conceiting that his own crime 
gives him merit, he boldly asks the Court to relieve him from his oncrous 
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contract, and expects a generous Government to do more for criminals than 
it could do for its loyal citizens. ‘Treason is the worst crime known to the 
law; yet the District Judge felt obliged to relieve the defendant, Goodrich 

and give him judgment, because he proved himself guilty of treason, ’ 

The act of 17th July, 1862, to suppress the rebellion and discourage 
treuson, has been most singularly interpreted by the Judge, a quo. Hag 
treason been discouraged by benefitting the defendant, in relieving him 
from his contract with the late Samuel Neill? It is to encourage treason 
to thus reward men who have made their own crime the ground why they 
should be released from their contracts. An act to discourage treason ig 
thus construed to enconrage it. (See Statutes at Large, No. 12, p 
589, 590.) Not satistied with proving defendant, Goodrich, the gravest 
criminal, the counsel for defendant was permitted to prove the decezsed, 
Samuel Neill, was also guilty of treason and had not returned to his allegi- 
ance up to his death, in 1863, although plaintiff’s counsel objected to any 
testimony calculated to criminate the deceased. (See Record, pages 15 
and 16.) Plaintitl’s counsel objected to any proof of crime against the 
deceased, but his objection was overruled by the Court and the testimony 
received. x * * * * x * x os * 

Ifa lenient Governmentdeclines to enforce confiscation laws upon parties 
to the rebellion, does that justify avowed criminals to enrich themselves by 
judymeuts of Courts relieving them from their onerous contracts? 

Can laws of confi-cation, enacted in the interest of the Government, 
with the view to suppress the rebellion and punish treason, be so construed 
us to benefit persous claiming merit for their crimes? See Statutes at 
Large, No. 12, pages 589, 590, 591. * * * * * * 

Bat the law of 17th July, 1862, upon which this order is made, does 
not contemplate any advantage to one of the parties, who avows his own 
criminality. 

‘The object of the act is explained by its preamble, to-wit: ‘‘An Act to 
suppress insurrection, to punish treason and rebellion, to seize and 
confiscate the property of rebels, and for other purposes.” See Statutes 
at Large, No. 12, pages 489, 490, and 491. Section 5 of said act declares 
**that to insure the speedy termination of the present rebellion it shall 
be the duty of the President of the United Staes to cause the seizure of all 
the estates and property, money, stocks, credits and effects of the persons 
herein after named in this section, and to apply and use the same and the 
proceeds thereof for the support of the Army of the United States,” 
etc., ete. 

It is upon section 6 of said act that defendant relies; but an enlightened 
interpretation of said section would only construe invalid, sales made to 
defeat the confiscation denounced in a previous part of said section. * * 

It would be the strangest interpretation possible that the defendant, 
Goodrich, should be relieved from the payment of the notes herein sued 
upon after having undisputed ownership of the land ever since the day of 
sale, to-wit: December 16th, 1862. 

It is therefore contended that the defendant has judicially admitted the 
existence of the debt, after pleading thereto in reconvention. That the 
amended answer filed without leave of the Court cannot raise new issues, 
nor contradict the judicial admissions of defendant. ‘That the act of 17th 
July, 1862, has no reference to the case at bar, and that the plea of defen- 
dant’s own crime cannot relieve him from his onerous obligation. 


Howett, J. This is an hypothecary action to recover the amount of 
three promissory notes, given for the price of, and secured by mortgage 
on a tract of land, situated in the parish of Carroll, the sale of which 
was made on 16th December, 1862. The defence is that said notes, by a 
clause in the act of sale, were to be applied to the payment of a prior 
mortgage on said land in favor of one Mrs. Caroline Bell, which the vendor 
failed to do, and in consequence the contract of sale was void, and the 
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‘eosh portion of the price is claimed in reconvention. By an amended 
answer, the nullity of the sale was further alleged, on the ground that 
both vendor and vendee were aiding and abetting the late rebellion, in 
violation of the proclamation of the President of the United States, and 
the orders of the commanders of this department. Judgment was ren- 
dered in favor of defendant annulling the sale, and plantiff appealed. 

The first ground of defence is untenable, as plaintiff, in his capacity of 
administrator of the vendor, asks judgment for the purpose of appropriating 
the sums claimed according to the stipulations of the contract, and there 
is nothing to show that Mrs. Bell was to take the notes instead of the 
money. Defendant, the vendee, would not be relieved from payment by 
the transfer of the notes to her, and the suit is virtually for her benefit. 

The second ground is still less tenable. 

We do not consider that the laws of Congress, the proclamation of the 
President, and the orders of the military commanders referred to can be 
invoked, in such a case as this, by one who” alleges his own violation of 
them. We view the law of Congress, passed on 17th July, 1862, ‘‘to sup- 
press insurrection, to punish treason and rebellion, to seize and confiscate 
the property of rebels, and for other purposes,” as enacted in the interest 
of the Government and not for the benefit of those against whom its pro- 
visions are directed, and that the nullity therein denounced relates to 
sales made to defeat the rights of the Government. 

It is therefore ordered that the judgment appealed from be reversed; 
and it isnow ordered that there be judgment in favor of plaintiff, admin- 
istrator of the succession of Samuel Neill, and against defendant for the 
sum of $6,000, with 8 per cent. interest on $2,000 thereof, from January Ist 
1864, on $2,000 from January Ist 1865, and on $2,000 from January 1st 
1866, with mortgage and vendor's privilege on the land described in the 
petition, to-wit: N. E. 14 and E. 4 of N. W. 14 of section 36, T. 19, R. 9 
East; also W. 14 of W. 14 and 8. E.14 of S. W. 14 of section 30, T. 19, R. 
10 East, containing 440 acres, with all the improvements thereon, from 
16th December, 1862, and that a writ of seizure and sale issue against all of 
said land for the purpose of paying plaintiff in his said capacity, said sums 
to be applied according to the stipulations of the contract of sale and 
mortgage herein sued on. Defendant and appellee to pay costs in both 
courts. 








Rehearing refused. 
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No. 1129.—Mrs. Exizasetu Parker v. Smiru Broas et als. 


Paro] evidence is admissible to prove want of consideration of a promissory note secured by a public 
act of mortgage, where the basis of said notes was Confederate treasury notes. 

The orders of General But!er of May Ist and May 18th, 1862, permitting the circulation, for a limited 
period, of Confederate notes, did not give validity to those notes. 


oy from the Fourth District Court of New Orleans, Théard, J. 
J. McConnell and C. B. Singleton, for plaintiff and appelleo, 
Collens & Wooldridge, for defendants and appellants. 
Lanavve, J. On the 16th May, 1862, the plaintiff, Elizabeth Parker, 
borrowed of the defendants, Smith Broa et als,, the sum of seven 
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hundred dollars in treasury notes of the so-called Confederate States, 
and gave her note for the same, and, in order to secure the payment of 
said notes, she gave a special mortgage upon a lot of ground situated 
in this city. The note having become due, the defendants obtained ap 
order of seizure and sale, and plaintiff enjoined the sale on the ground 
that the consideration of the note was illegal and immoral and against the 
policy of the law, being Confederate money. 

The Court below, after hearing the evidence, made the injunetion 
perpetual, and the defendants appealed. 

On the trial below, plaintiff offered parol evidence to show the consider. 
tion of the note, and that it was Confederate money; defendants 
objected to the evidence as being inadmissible to vary or contradict the 
public act of mortgage; the Court overruled the objections and admitted 
the testimony. The Court did not err; the parol evidence was legal to 
prove want of consideration of the note. Desides, it is now admitted 
in this Court by defendants that the note was given for Confederate notes, 
but they insist that at the time of its execution, the currency of such 
notes was legalized by orders of General Butler, of the Ist and 18th of 
May, 1862. We do not understand these orders to have made these Confe- 
derate notes currency; but the General only abstained, on certain repre. 
sentations, from prohibiting them absolutely, and he permitted them to 
circulate among those that would be inconsiderate enough to receive 
them, until further orders. He did not intend, for he had no power to do 
so, to make legal currency out of such papers which were issued and put 
in circulation in the community to overthrow the Government of the 
United States. 

It is unnecessary to repeat that the consideration of the note sued upon, 
was immoral and illegal; that question is now too well settled. 

We are of opinion that the District Court made a proper application 
of the law. 

The judgment appealed from is affirmed, with costs. 








No. 1626.—Win11am McWrute v. Jomn Perxrss, Jr. 


A party hasa right to move for a new trial within three judiciai days from the rendering of the 
judgment, notwithstanding the judgment may have been previousiy signed; provided, the Court 
has not adjourned before the expiration of the three days. 

Ajudgment is inchoate during the delay allowed to move for a new trial; and the signing thereof pre 
vious to the expiration of that delay will not mak» the judgment final. 

A judgment granting a new trial is an interlocutory order trom which no appeal lies. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
Sparrow & Mantgomery, forappellant. Thomas P. Clinton, for appellee. 


Lazavve, J. In this case, on the 14th November, 1867, the Court 
below rendered a judgment which was signed before the expiration 
of three days. On the 16th of same month and year, the Court rendered 
an order, as follows: 

“In this case the judgment rendered, having been signed before the 
expiration of three days, and the Court being of opinion that the judg- 
ment, as signed, was improperly rendered, it is ordered by the Court, ez- 
officio, that the judgment be set aside, and the case tried de novo.” 
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To this ruling of the Court, plaintiff took a bill of exceptions, and he 
appealed from said decision. 

As the law stands now, any party has the right, within three judicial 
days, to move for a new trial, notwithstanding the judgment may have been 
prematurely signed, unless the court had adjourned sooner. C. P. Art. 
558; Statutes 20th March, 1839, p. 164, Sec. 10; 5 N. S. 244; 4 An. 561. 
6 An. 251. 

The record shows that the court was in session 224 November, 1867, 
and that the judgment could not have become final before three days, 
by the adjournment of the court. It is well settled that a judgment is 
inchoate until the expiration of the delay allowed -to apply for a new 
trial, and it is but then that the signature of the Judge can make it final. 
A judgment, granting a new trial, is interlocutory and not final, operating 
only a postponement or a continuance; it does not cause an irreparable 
injury; therefore no appeal lies inthis case. C. P. Art. 566;9L. 161; 15 L. 
521; 2 An. 964; 3 An. 217; 12 An. 87. We consider the case now pending 
below on a new trial, and it must take its course. The reversing of the 
order granting a new trial, could not have the legal effect of restoring the 
original judgment, which is open and not subject to our action. 

The appeal is dismissed, at the costs of the appellant. 
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No. 51.—Tuomas Epwarps, Curator, v. Rick C. Batuarp. 


The character of an action is determined by the prayer of the petition for judgment. 

The action en declaration de smulation is one of revendication, and has for its object to have the 
contract declared judicially a simulation and nullity. 

An action to recover the price of property old, where the vendor alleges that the sale was a simula- 
tion, is one sounding in damages, and is prescribed against by the lapse of one year. C. C. 3501. 

No prescription lies against the United States. 


PPEAL from the District Court, Parish of Madison, Farrar, J. 


Alex. T. Steele and R. C. Stockton, for plaintiff. Alonzo Snyder, Ed. 
Sparrow and H. M. Spofford, for defendant. 


Instey, J. This is the second time this case comes before this Court; 
the first appeal, reported in 14th Annual, p. 362, having been taken by 
the plaintiff from a judgment against him, and the last, by both parties 
from a verdict and judgment in favor of the plaintiff and against the 
defendant, for the sum of one hundred thousand dollars. 

This Court, in its opinion rendered on the first appeal, considered the 
action as one ‘‘for the recovery of lands and slaves, alleged as being in 
the defendant’s possession by virtue of a simulated sale from Silas Lil- 
lard,” of whose vacant succession the plaintiff is the curator, and the 
Court said that the prescription of one, five, and ten years did not bar the 
action, which was en declaration de simulation. 

The defendant contends that the Court misapprehended the true nature 
or character of the plaintiff's action; that it was not one for the property, 
or to have the sale attacked, declared a simulation, but one in which a 
money-judgment exclusively is prayed for, and that the action is a mere 
personal one, or one sounding in damages. 

By the decree of this Court in the first appeal, the case was simply 
temanded to the District Court for a new trial, the Court below being 
22 
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instructed to apply certain legal principles; but nothing in this decree 
precluded a re-examination of all questions presented which are stil} 
open. Marigny v. The Union Bank, 5th Rob. 366, and also, in 12 Rob, 
283; Pepper v. Dunlap, 5 An. 200; Millaudon v. Davis, 17 An. 97; 
Marcadeé, Vol. 5, 386. 

In order to determine the character of an action resort must be had to 
the prayer in the petition for judgment. 10 La. 109; 1 Rob. 108; 10 An, 
157; and also the prescription applicable toit. 12 An.357, and 13 An. 609, 

The action en declaration de simulation is an action to have a contract 
declared judicially a simulation and a nullity, to remove a cloud from the 
title, and to bring back, for any legal purpose, the thing sold to the 
estate of the true owner. It is essentially one in revendication and never of 
condition. The present action, tested by the prayer of the petition, lacks 
the essential features of an action en declaration de simulation. The prayer 
does not ask that the sale be declared simulated and null, it only asks for 
money, the value of Lillard’s property alleged to be held by simulated 
title, by Ballard since 1840. 

The action en declaration de simulation might have been resorted to by 
the plaintiff for the largest part (more than 19-20 of the whole property) 
as that was in the possession of Ballard and of Mrs. Lillard, his alleged 
particeps fraudis, when this suit was brought, for the plaintiff says that a 
considerable portion of the lands, which he values at $132,000, was 
conveyed by Ballard to her without any consideration, as her part of the 
spoils, and to seal her lips. To that part of the lands, conveyed by Lillard 
to Ballard in detached parcels, which Ballard sold to Mrs. Lillard, the 
vendor, Lillard, never had any title at all, for in his act of sale to Ballard, 
the title is stated to be in the United States, against whom no perscrip- 
tion lies. 

Whether that circumstance caused the resort to the present action for 
a money-judgment is perfectly immaterial. Our action is confined to the 
case as it is now presented to us; aud we deem the pleas of prescription, 
under the pleadings, a bar to the pluintiff’s present action, which we deema 
personal one, if not one for damages. See articles 3501 and 3508. C. C. 

A suit growing out of the sale from Lillard to Ballard, passed on 28th 
April, 1840, had been instituted by the present plaintiff against the 
defendant; but that suit did not interrupt prescription, as it was voluntarily 
discontinued by the plaintiff. C. C. 3485; Denniston v. Rist, 9 An. 464; 
Smith v. Gibbons, 6 An. 684. 

It is therefore ordered, adjudged, and decreed that the verdict of the 


jury be set aside, and the judgment of the District Court annulled, © 


avoided and reversed; and it is futher ordered, adjudged and decreed, 
that judgment be and it is hereby rendered in favor of the defendant, 
Rice C. Ballard, or his succession, and against the plaintiff and the vacant 
succession of Silas Lillard, and that the said vacant succession pay all costs 
of suit in both courts. 
On REHEARING. 

Iustey, J. A rehearing was granted in this case on the petition of the 
plaintiff's counsel. 

He has not contested any statement of law or fact in our original 
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opinion, but he now urges that his case should be taken out of prescrip- 
tion, because he asserts that Ballard was a depositary of property owned 
by Lillard’s creditors, and that no length of time can give a valid title 
when the original title was to him as a trustee. 

This is not a suit for the recovery of a deposit, nor is it a suit for any 
specific property. It is an action for money, and we are greatly aided in 
determining the nature and classification of an action like the present 
one by the decision of our predecessors in the cuse of Nouvel, Syndiv, v. 
Bollinger et al., 15 An. 293. We quote the language of that decision: 
“The plaintiff claims that the insolvent, Balletin, made a donation of the 
slave Fllen Shockley to Mrs. Bollinger (who had full knowledge of his 
insolvency) in order to place her beyond the pursuit of creditors, and 
avers the nullity of the act of donation, whether deemed fraudulent or 
not. The plaintiff also avers that said slave has disappeared from the 
possession of the insolvent and Mr. and Mrs. Bollinger, and petitioner 
verily believes was sold by Mrs. Bollinger for $700, to some distant 
purchaser.” 

The Court, upon this statement of the allegations, remarked: ‘If the 
defendant’s ancestor parted with the slave for the express purpose of de- 
feating the rights of creditors, there can be no doubt that an action will 
lie to recover the valne of the slave so sold or removed. Th« on is 
well known in the civil law as the action de alienatione judicii mutundi 
causa facta. And so it is said concerning such sale, itaque si allerius pro- 
vincie hominem, aut potentiorem nobis, «ppossuerit adversarium, tenebilur, 
Dig. 4, 7,1. So Muackelday, says: ‘Lorsqne l’aliénation, qui n’est jamais 
rescindée elle-méme, consiste en ce que le possesseur d’une chose l’aliene 
dans la crainte d’étre actionné relativement & cette chose, celui a qui cette 
aliénation porte préjudice a une action in fuctum en dommages-intéréts 
contre celui qui aliene.” Partie Générale, sec. 256, edition 1846. See 
also, 7th Savigny, sec. 316, No. 1, to the same effect. 

**The action under our law is included under the general provisions of 
article 2-94 of the Civil Code.” 

Again, in the same case, the Court said: ‘‘ Wecan see no good reason 
why he (the syndic) should not also be permitted, by the aid of courts of 
justice, to recover damages for property destroyed or abstracted from the mass, 
when otherwise there would be a failure of justice.” 

A suit of this character having thus been decided to be a suit for dam- 
ages, authorized by that article of our Code, which provides that ‘‘ every 
act whatever of man that causes damage to another, obliges him by whose 
fault it happened to repair it.” The prescription applicable to this suit is 
obviously that of one year. Civil Code, Art. 3501. 

The only remaining question is, when did this prescription of one year 
commence to run? 

Art. 3502, declares that the prescription mentioned in the preceding 
article runs from the day ‘‘the damage was sustained,” du jour ou l’injure, 
le trouble ou le dommage a été souffert. 

There is a rule, not formally announced in the Code, but fully recog- 
nized in our jurisprudence, that prescription does not run while there is 
an inability to sue: Contra non valentem agere non curru prescriptio. The 
converse of this maxim is equally true, Conird valentem agere currit pre- 
scriptio. 
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It has been heid in numerous cases, that prescription attaches to a 
right the moment it can be exercised. Hennen’s Digest, Prescription, 
V. (a) No. 2. 

It is manifest that the plaintiff could have exercised the right of bring. 
ing this action more than one year before he did, and that the damages, 
if any, sustained by Lillard’s creditors, through the fraudulent aets 
alleged against Bullard, were sustained many years before this suit wag 
brought. 

The plaintiff in his various pleadings in the record, discloses that all 
the acts of Ballard, for which the damages are claimed, were known to 
him more than a year before he concluded to seek the remedy he is now 
pursuing. There was nothing to prevent him from seeking that remedy 
within the period limited by law for such an action, and as the preserip- 
tion, sustained by our judgment, is one liberandi causa, it is immaterial 
whether the defendant has acted in good faith or not. C.C.3496. The 
neglect of the creditor operates the prescription in this case. 

For these reasons, and those given in our former opinion, it is now 
ordered, adjudged and decreed, that the judgment heretofore rendered 
in this case, remain undisturbed. 





Hyman, C. J. The law of Louisiana permits persons to make simnlated 
sales, that is to change, apparently but not really, the ownership of 
property. 

If they are made for the purpose of defrauding creditors or not, they 
and those who may have claims or rights against the pretended vendor, 
may disregard and treat them as nullities; no other persons can do so. 

The pretended vendee is but the agent of the pretended vendor, and 
he is responsible like any other agent to his pretended vendor, (who is 
his principal,) for malperformance of his duty, and prescription of ten 
years, only destroys the right of action of his principal for damages 
caused by the malperformance of duty. Civil Code, 2956, 2971, 3508. 


JUDGE LABAUVE concurs with Jupar Hyman. 





No. 1515.—Srate or Lovisrana, ex rel. E. Bermupez, v. E. Hearts, 
Mayor or New ORtEANS. 


The city of New Orleans in her corporate capacity must be regarded and treated as an individual 
person, and when she enters into a contract with a third party through her officers by authority 
of an ordinance of the common council, the city is not at liberty to annul the contract so made by 
an ordinance repealing the one authorizing the contract: having made the !aw she is bound by it. 

City ordinance No.708, contracting with E. Bermudez, an attorney-at-law, who was at the time assistant 
city attorney, to collect all bills for taxes assessed on property as unknown, and all unsatisfied judg- 
ments in favor of the city for taxes, does not violate the city charter, nor does it conflict with 
any of the rights of the assistant city attorney. 

The duties involved in this contract do not embrace any of the duties, or include any of the emolu- 
ments of the office of assistant city attorney. 

The right of the city to employ an attorney-at-law conversant with city affairs, to facilitate the collec- 
tion of debts due her, is unquestionable,when in so doing she does not infringe on any of the rights 
of her officers. 


PPEAL from the Sixth District Court of New Orleans, Leaumont, J. 
T. Wharton Collens, for relator and appellee. J. H. New, for sheriff 
and appellee. S. S. Fish, City Attorney, for appellant. 
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Instxy, J. Thisis an appeal by the City of New Orleans, from a judg- 
ment on a rule, directing the sheriff of the parish of Orleans to pay over 
to the relator and appellee, all sums actually and hereafter realized by 
him, in execntion of certain unsatisfied judgments. 

The relator, who is an attorney-at-law, grounds his pretensions upon a 
certain contract, evidenced by a city ordinance, of which the following is 
an extract, viz: 

‘Resolved, that the collection of al] said bills and judgments (explained 
in the ordinance,) shall remain exclusively entrusted to E. Bermudez, 
individually, who, by agreement, shall be entitled in full compensation of 
all his services to half the excedent of the face of the claim. Provided, 
that where he does not collect, he shall not have any claim against tho 
city for remuneration.” 

In bar to the rule taken by the relator, the city, without denying tho 
relator’s services, pleads that the relator having ceased to be assistant city 
attorney, and a successor having been appointed to him, the right to 
collect such judgments appertains to the latter only. 

The city also pleads the illegality and repeal of the ordinance. 

In answer to the first objection, it suffices to remark that the relator 
does not assume in this proceeding to act as assistant city attorney, and 
by law, that officer is forbidden to receive city money. Act 1859, page 
140, sec. 7. The second ground does not appear to us more tenable. 

There is nothing in the ordinance in question in conflict with the city 
charter, and this seems to have been conceded by the city, who ac- 
quiesced in the judgment, ordering the publication of the said ordinance, 
in which proceeding that construction was put by the Judge of the court 
below, upon the validity of the ordinance, as tested by the charter. 

There is no conflict between the contract and the sections 107 and 127, 
of the city charter. The former refers to tax-bills, annually remaining 
in the treasurer’s hands after publication of the names of the delinquents, 
in alphabetical order, and to be put in suit; the latter concerns officers 
receiving a salary or compensation from the city. 

The contract under consideration embraces claims not included in 
section 107; the assistant attorney is not remunerated by the city, and is 
not required by law to perform the labor which forms the subject-matter 
of the agreement iu the case. 18 An. 666; 19 A. 274. 

It was certainly legally competent for the city, with a view to accelerate 
the payment of debts due to her, to employ, as she did, in this case, 
an attorney-at-law conversant with city affairs, and in doing so, she did 
but promote the public interest, without infringing the rights of any of 
her officials, particularly of the assistant city attorney, whom the law 
allows no commission on judgments not obtained by him. See Bright +. 
Hewes, 18 An. 666. 

The ‘‘ agreement” relied on by the relator, evidenced by ordinance 708, 
was not revoked by the ordinance produced on the trial by the city. 

The former refers to a class of taxes due by delinquents not cited, and 
to certain unsatisfied judgments; the latter alludes to taxes due by de- 
_ _ linquents already cited by advertisements, but not actually in suit, and 
_ therefore has no reference to judgments of any description. Besides, the 
ordinance last mentioned directs the enforcement of the collection 
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of the city dues specified, wherever the law will permit. 

It seems clear that this restriction was placed to prevent any confli¢t 
between the resolution and the relator’s contract. But what right coula 
the city have to revoke her contract, impair her obligations and divest 
the relator of his vested rights? She made her own law and must abide 
by it. Civil Code 1757, 1895 and 1940. Rice v. Schmidt, 11 La. 72, 

As we said in Kuiser v. New Orleans, this Court can only ‘view the city 
as any other contracting party,” and it will not sanction the revocation of 
contracts made by her, because she may find them onerous or incop- 
gruous, which she does not pretend that this contract is. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs. 
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No. 1622.—Joseru Corvin, Under-tutor, v. Succession o7 
Joun McCu.iuoveu. 

An intervenor c.nnot contest the right of plaintiff to bring the suit, or stand in judgment; he must 
take the suit as he finds it. 

An exception to the right of action must be made in the lower court. It will not be noticed if made 
for the first time in the appellate court, in the briefs of counsel. 

Where money has come into the bands of the administrator belonging to the wife and heir of the de. 
ceased father. and he applies 1t to the payment of debts due by the succession, no tacit mortgage 
exits on the property of the succession in favor of the wife or the heir: money coming into the 
succession in this way constitutes a debt against the same, and must be reimbursed to the parties 


owning it, in due course of administration, as a debt due by the estate, and not a debt due by the 
deceased. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
Furrar & Reeves, for appellants. Aroni & Collier, for appellees. 


LaxBatvve, J. This suit is brought by plaintiff, as under-tutor to the minor 
Robert McCullough, against the succession of John McCullough, repre- 
sented by Hamilton McCullough, as administrator, and who is also tutor 
to the said minor, to recover the sum of $8,987 80, with interest from 
March 11th, 1860, and with a mortgage on the property of said succession. 

The petition alleges in substance that John McCullough died in August, 
1859, leaving two minor heirs; Hamilton McCullough, issue of his mar- 
riage with Lonisa Jones; and Robert McCullough, issue of his marriage 
with Orleans Harris. That Hamilton McCullough, a brother of the 
deceased, was duly appointed as tutor to said minor, Robert, and as 
administrator to the said estate. That the said minor inherited from 
his mother, Orleans Harris, the sum of $8,987 80, which sum was duly 
paid by his grandmother, Mrs. Caroline Truman, to tie said Hamilton 
McCullough, tutor and administrator as aforesaid, who appropriated the 
same towards paying a portion of the debts of the estate of said John 
McCullough, due Washington Jackson & Co. That the said sum was the 
paraphernal property of the minor’s deceased mother, and secured by a 
tacit mortgage on all the property belonging to said estate. 

The petition concludes by praying accordingly. 

Hamilton McCullough, in his capacities of tutor and administrator as 
aforesaid, answered that he admitted that he had received the said sum, 
on the 12th March, 1860, and appropriated the same to the payment of 
so much of the indebtedness of said John McCullough to Washington 
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Jackson & Co., of New Orleans; that said amount was the same coming 
to the mother of said minor, Robert, from the estate of her father, 
William Harris, and was by Mrs. Caroline Truman (the mother of the 
mother of said minor, Robert,) deposited with Britton & Co., bankers, of 
Natchez. That said sum was the paraphernal property of said minor’s 
mother, and should have been invested by respondent for said minor. 

He prays that he may be relieved from all blame, on account of his not 
having legally invested said sum, and that he may be hence dismissed, 
with ccsts. . 

The Court below, after hearing the evidence, gave judgment against 
the estate, for the amount claimed, with a mortgage on all the property 
of said succession. 

Mrs. Martha Brannin, alleging herself to be a creditor of said estate, 
as natural tutrix of her minor children, applied for and obtained an 
appeal, on averring that said judgment was erroneous. . 

George W. Koontz, testified that he was acquainted with Joseph Cordill 
and H. McCullough, and also with the late John McCullough; he thought 
the late John McCullough did marry Orleans Harris, daughter of William 
and Caroline Harris. That on the 10th March, 1860, he gave H. 
McCullough the check of W. A. Britton & Co., on the Canal Bank of 
New Orleans, for $8,987 80, in favor of W. Jackson & Co., the same being 
for a like sum which stood to the credit of John McCullough, which 
was placed to his credit, by McCullough, Harris and Harris, supposed by 
him to be the share of McCullough’s heirs, out of $15,228, paid by George 
Balson to McCullough, to Harris and Harris; that the $8,987 80, was for 
$9000, less $12 20. That the money ($15,228) was paid to McCullough, 
Harris and Harris, out of which they paid or transferred $8,987 80, to 
John McCullough on the 6th March, 1860; and on the 10th March, 1860, 
the same was paid, as above stated, to Hamilton McCullough, adminis- 
trator, in the check of W. A. Britton & Co., on the Canal Bank. ‘This 
witness was a member of the banking firm of said W. A. Britton & Co. 

An account rendered by said administrator, Hamilton McCullough, and 
duly homologated and introduced in evidence, shows that said adminis- 
trator did receive in his said capacity as coming from Mrs. C. Truman, 
said sum of $8,987 80, and paid the same to W. Jackson & Co., as creditors 
of said estate. 

The appellant’s counsel contend in their brief that the plaintiff has no 
right to bring this suit as under-tutor; no such exception was made 
below; and the appellant who is considered as an intervenor, has no right 
to make it, and she must take the case asshe findsit. 3 L. 182; 8 R. 128; 
3A. 222; C. P. Arts. 392, 393; 19 L. 154. 

The record, very far from showing that the sum herein claimed had 
been received by the deceased husband, or disposed of for his individual 
interest, informs us that the same was actually received by the adminis- 
trator of his succession about seven months after his death; therefore, 
there can be no tacit mortgage in favor of his wife or hisheir. ©. C. 
Art. 2367. Nor does the record show that the said debt was due during 
the life of the deceased, and had come under his administration as tutor 

to his said minor child; consequently there is no mortgage in favor of 
said minor as claimed, C. C. Art. 2281. But, as we have seen, this 
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amount having been received by the administrator, and used in paying 
debts of the estate, must be reimbursed by said succession, as a ¢ 
against the same, and not as a debt due by the deceased. 18 An. 721, 

It is therefore ordered and decreed that the judgment appealed from, 
be annulled and avoided. It is further ordered and decreed that the 
administrator of the estate of John McCullough pay to the representa. 
tive of the minor, Robert McCullough, in due course of administration 
and according to law, the said sum of eight thousand nine hundred and 
eighty-seven dollars and eighty cents, with legal interest thereon, from 
the 12th of March, 1860, till paid, as a charge of the estate proper and not 
of the deceased, according to the rule laid down in the case of Succession 
of P. O. Lauve, and the authorities therein quoted. 18 An. 721, 

It is finally decreed that the said estate pay the costs below, and the 
minor those of this appeal. 


-— 





Nos. 1570 & 1571.—Epwarp J. Gay.—For a Monition. 


A final judgment rendered in chambers in a monition suit is null. Section 32, Acts of 1855, No. SH, 
does not apply to such a case 
PPEAL from the District Court, Parish of Iberville, Posey, J, 

i = S. Matthews, for plainti¥. Talbot & Petit, for defendant. 


Instey, J. As both these appeals are taken with the view of havinga 
certain judgment, homologating a judicial sale, annulled and set aside, 
they may be properly examined together. 

It is needless to look into the judgment itself to ascertain if it is 
sustained by proper and sufficient evidence, as we are satisfied that the 
rendition of it inthe Judge’s chambers, and notin open court during 
term-time, is fatal to it. 

A Judge may grant certain orders in chambers in virtue of the power 
conferred upon him by section 32 of the Acts of 1855, No. 344; but the 
word ‘‘orders,” as used in this section, does not comprehend final judg- 
ments in monition suits, which are conc!nusive even against minors. 

An opposition to a monition may be filed in court at any time, so long 
as no action of the Court, or of the opposite party, has intervened to con- 
clude that right, and as a Judge, in taking up a monition case, must be 
satisfied that every opposition, at the moment pending, is before him, it 
would be in most cases impracticable for him to be satisfied on this 
point, particularly, when, at the time ex parte application is made to him 
to hemologate a judicial sale, he is at a distance from the court 
wherein the proceeding is pending. 

We adhere to the doctrine in Lore v. Banks, reported in 3d L. R. 482, 
in which the Judge of the lower court had cited the parties in an injune- 
tion suit to attend ‘‘at a court of chambers,” where, regardless of the 
plaintiff’s exception, a trial was had. 

To sustain the regularity of this proceeding, the Judge relied upon 
articles 741, 756 and 757 of the Code of Practice, the first of which pro- 
vides ‘‘that the plaintiff may compel the defendant to prove, ina summary 
manner, before (he Judge, the truth of the facts alleged in the opposition,” 
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And this Court observed, ‘‘We see nothing in tho these provisions 
‘which authorizes a Judge to cite parties before him and try a cause at 
bis chambers. The law has appointed particular times and places for tho 
hearing of cases in each parish. The terms of the court are fixed, on 
reasons of utility to the public, and for the convenience of suitors. The 
inconveniences attending the practice pursued in this instance are so 
weighty and numerous, that without an express declaration of legislative 
will, we cannot presume such a course of proceeding was contemplated.” 

The 5th section of the monition law, Acts 1855, No. 331, p. 464, places 
the Judge in the same position in that class of cascs, as in any other mat- 
ter of judicial action. He is to receive evidence, consider its sufficiency 
and effect, and having applied his judicial reason to the subject-matter, 
decide the case presented. (Moore v. Knapp, 7 An. 22.) And there is 
nothing in that section or in any other provision of the law, that makes 
the trial of such a case, as to time and place, exceptional from that of any 
other judicial proceeding, to be tried in open court, which the law 
requires. 

The judgment rendered by the Judge in chambers is null and void. 

It is therefore ordered, adjudged and decreed, that the judgments 
appealed from, to-wit: the judgment on the rule in No. 1570 and the 
judgment homologating the judicial sale to Edward J. Gay, in No. 1571, 
be and the same are hereby annulled, avoided and reversed. 

It is further ordered, adjudged and decreed, that the cause be remanded 
to be proceeded in according to law, the appellee paying the costs of appeal. 















LABAUVE, J., recused. 
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No. 1534.—Srate or Lovistana v. ToE JupGE oF THE Fourtrn Disrricr 
Court oF New OR:EAns. 


The commencement of proceedings for the forfeiture of the charter of an incorporated company 
by one party, in one of the District Courts of New Orleans, does not divest the other District 
Courts of jurisdiction in similar proceedings by other parties. 

A writ of prohibition will not lie to prohibit the Judge of an inferior court from proceeding fur- 
ther in the cause where it is shown that he is vested with jurisdiction over the case. 


\ RIT OF PROHIBITION. 
B. L. Lynch, Attorney General, for State. G. Schmidt, for plaintiff. 





LaBavvE, J. This is upon a writ of prohibition directed to the Judge 
of the Fourth District Court of New Orleans. 

The petition of the State of Louisiana substantially alleges that, on the 
17th December, 1867, petitioner began proceedings in the Sixth District 
Court of New Orleans for the forfeiture of the charter and dissolution 
of the corporation named ‘‘ The Citizens’ Mutual Insurance Company 
of New Orleans;” that, on the same day, the said Sixth District Court 
ordered that all legal proceedings on behalf of individual creditors against 
the said corporation be stayed during the pendency of said proceedings. 

- That the sheriff of New Orleans, and the clerks of the District Courts of 
New Orleans, be notified thereof. That Omer Gaillard, president of said 
company, be enjoined from confessing any judgment, or paying or dispo- 
sing, or assigning any funds or assets of the said company. That in dis- 


23 








178. SUPREME COURT OF LOUISIANA, 


State v. The Judge of the Fourth District Court of New Orleans. 





— 








obedience and contempt of this order, the following proceedings were 
carried on in the Fourth District Court of New Orleans, in the ease of 
David Connors, for the benefit of August Keening v. Citizens’ Mutual Insuraneg 
Cumpany, No. 19,692, of the docket of said Court, to-wit: 

The sheriff returned a fieri facias, on the 21st of December, 1867, 
when the seventy days to return the same, would have expired only 
on the 1st of February, 1868. That said return was filed by the clerk 
on that day, and that on the same day Gustavus Schmidt, Esq., on behalf 
of the plaintiff, in said case, moved the Court, ex parte, to decree, instanter, 
the forfeiture of the charter of said corporation, and to appoint a com- 
missioner to liquidate its affairs, and ‘to take possession of its assets, 
which motion was granted by the Court on the spot. 

The petition further represents that by filing the petition of the State, 
on the 17th December, 1867, for the forfeiture of said charter, and disgo- 
lution of said corporation, in the Sixth District Court, the jurisdiction 
had attached, and all the other District Courts were ousted of any juris- 
diction in the premises. That all the proceedings had in said case, in 
the Fourth District Court, since the 17th December, 1867, as well as al] 
orders and decrees of said Court are null and void. That the sheriff and 
the clerk of said Fourth District Court, the said Connors, the said Bezou, 
and all practising attorneys before the said court, and the Judge of said 
court, should be prohibited from doing any act of disobedience to the 
Honorable the Sixth District Court. That all matters connected with the 
forfeiture of the charter of said company should be dismissed from the 
Fourth District Court, or suspended until a decision in the case pending 
before the Sixth District Court. That petitioner has in vain asked relief, 
and submitted the question of jurisdiction to the Fourth District Court, 
and that no other adequate remedy is left but a writ of prohibition. 

The petition prays that a writ of prohibition do issue prohibiting 
Honorable P. E. Théard, Judge of the Fourth District Court of New 
Orleans, from taking cognizance of any matter at issue for the forfeiture 
of the charter of said company, in the Sixth District Court, &c. 

The Judge of the Fourth District Court has filed a long argumentative 
answer, going to show that he has jurisdiction. 

The writ of prohibition is a mandate directed to inferior Judges, when 
they exceed the bounds of their jurisdiction, forbidding them to proceed 
further in the cause, on the ground that the cognizance of said cause 
does not belong to such Judges, but to others, or that they are not com- 
petent to decide it. Arts. 845 and 846, Code of Practice. 

The only question before us, as the case stands, is whether or not the 
Fourth District Court of New Orleans, has jurisdiction. We are of 
opinion that it has, and the writ of prohibition was not the proper and 
legal remedy, when a writ for the same cause and object was pending 
before another Court of concurrent jurisdiction. Even admitting, which 
we do not decide, that the State has the right to sue for the forfeiture of 
the charter of said corporation; it is also clear that a creditor of said 
company has the same right under the law. Act of 1855, No. 131, sec. 6. 
The question might have been brought up before us in another form and 
under different proceedings, but which it is not our duty to suggest. 

Let the writ of prohibition be set aside and the proceedings be dismissed. 
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No. 1176.—Mary Tovurnitton, and her husband, Corrman, 2, 
Wir B. Ratuirr. 


The amount of the bond, for a suspensive appeal from an order of seizure and sale, must be one-half 
over and above the amount actually due at the date of the order. 
The consent of the appeliee to the dismissal of the appeal, will release the security on the appeal bond, 


PPEAL from the District Court, Parish of Assumption, Beauvais, J. 
Mills & LeBlanc, for plaintiffs and appellees. Carver & Sims, and 
A. P. Lane, for defendant and appellant. 

Lasavve, J. On the 2lst of July, 1860, the plaintiff, Mary Tournillon, 
assisted by her said husband, obtained an order of seizure and sale, against 
Julien Tournillon, directing the sheriff to seize and sell certain property 
of said Julien Tournillon, to satisfy the sum of $18,793 94, with interest 
at eight per cent. per annum, on $5,000, from the Ist of April, 1858, and 
‘on $13,793 94, from the Ist of April, 1859, subject to a credit of $1,000 
paid on the 12th of June, 1860; and the further sum of $13,793 94, pay- 
able in all March, 1861, and bearing interest at eight per cent. per annum 
from time due. 

Julien Tournillon, the debtor, on the 26th of July, 1860, took a suspen- 
sive appeal to this Court, from said order of seizure and sale, and gave 
an appeal bond according to law for the sum of $36,000, with the defen- 
dant, William B. Ratliff, as his surety. 

On the 3lst January, 1861, the appeal was dismissed by this Court, by 
the following decree: 

“On motion of J. H. Ilsley, Esq., of counsel for defendant and appellant 
in this case, and on filing the annexed consent of Mills & LeBlanc, Esqs., 
of counsel for plaintiffs and appellees, it is ordered that the appeal in 
this case be dismissed at the costs of the appellant.” 

This agreement reads thus: 

“It is hereby agreed that the transcript filed in this case be withdrawn 
as filed through error.” 

(Signed) ** Joun H. Instey, for appellant.” 
(Signed) **Mruus & LeBuano, for appellees.” 

This suit is now brought against the defendant as surety on said appeal 
bond. 

The petition alleges that the plaintiff obtained an order of seizure and 
sale; that said Julien Tournillon took a suspensive appeal, which was 
dismissed, the whole as above stated. The petition further states, that 
a writ of execution issued upon said judgment, and was returned unsatis- 
fied, as appears from the return of the sheriff, for the reason that said 
Tournillon, since said appeal, became insolvent, and made a surrender of 
his property, and it was accepted on the 1861, by the Court, for the 
benefit of his creditors, and a stay of proceedings was granted against 
his person and property. That the appeal bond is now forfeited, and 
petitioners entitled to claim payment from William B. Ratliff, the defen- 
dant and surety on said bond. 

The petition concludes by praying accordingly for judgment against 
the defendant. 

The answer contains a general denial, admits defendant’s signature to 
the said bond, but denies specially that he was at any time legally bound 
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as surety on said bond; but if bound, then this obligation was condi. 
tional and never became absolute, because he has been released legally 
from all and every liability thereon. 

He prays that the demand of the plaintiffs be rejected at their costs, 

The District Court, after hearing the evidence, gave judgment for plaip- 
tiffs, and the defendant took this appeal. 

The defendant urges two grounds of defence in this Court: 

I. That the appeal bond, being for $35,000, only, was insufficient for g 
suspensive appeal, and did not suspend execution; and, therefore, defen- 
dant can only be held liable as if the appeal asked for were a devolutive 
one. 

II. That the appeal was withdrawn by the appellant, with and by the 
consent of the plaintiffs and appellees in that case, and the surety on the 
bond was released. 

1, As to the first ground, it is clear that the appeal bond covered by 
one half over the amount actually due, at the time the order of seizure 
and sale was granted, and suspended execution; the amount, not thea 
actually due, could not be taken into consideration, its payment was 
suspended by the terms agreed upon without any bond. 

2. The second ground, as to the dismissal of the appeal, presents more 
difficulty. 

This ground involves a question of interpretation as to the agreement 
upon which the dismissal of the appeal is founded. 

We are satisfied that the Court and the parties took this agreement as 
authorizing the dismissal of the appeal, and the Court acted accordingly; 
the parties are presumed to have been in Court, and to have acquiesced in 
the decree, they having made no objection, this agreement having been 
executed ia that manner, and acquiesced in by the parties, we presume 
that this was the intention of the parties. C. C. Art. 1951. 

We now come to the question, whether or not, the dismissal of the 
appeal, with the consent of the appellee, discharged the surety on the 
appeal bond. 

The condition of this appeal bond is as follows: 

‘*Now, the condition of this obligation is such, that if the said appel- 
lant shall prosecute his said appeal, and satisfy whatever judgment may’ 
be rendered against him, or that the same shall be satisfied by the pro- 
ceeds of the sale of his estate, real or personal, if he be cast in his appeal, 
then this obligation to be null, void and of no effect, otherwise that the 
surety be liable in his stead.” 

The question of liability of the surety upon the bond, must be tested 
under the dispositions of Art. 901, Code of Practice, reading thus: 

‘*When the Supreme Court once has jurisdiction of an appeal, whether 
by transmission of the record, or by that of the service of the citation 
served on the appellee, it cannot, in any case, permit the appellant to with- 
draw his appeal without the consent of the appellee, and the cause shall 
tuke its course, whether the appellant make default or not.” 

Now, it is a well-settled rule of law, that all laws governing certain con- 
tracts, make parts of such contracts. (12 M.177; 12 An. 720.) Following 
that rule, it was impliedly understood and agreed between the parties to 
the bond of appeal, including the appellee, asa kind of proviso, that after 
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the Supreme Court had jurisdiction of the case, the appellant would not 
be bound to prosecute his appeal, and would be allowed to withdraw 
it, #f he obtained the consent, to that effect, of the appellee; this having 
been done accordingly, the appellant was not bound to prosecute his 
appeal, and he was released from that penal obligation by the appellee, who 
cannot now with good grace, say to the surety: Your principal has broken 
the condition of the bond by not prosecuting his appeal, and you must 
pay me the penalty. The surety can reply successfully: You have by your 
own act and consent, dispensed and relieved the principal obligor from 
that prosecution under the understanding in the bond. 

We are of opinion that the defendant has been discharged as surety on 
the bond, by the act of the appellee. 

It is therefore ordered and decreed, that the judgment appealed from 
be reversed and annulled. It is further ordered and decreed, that judg- 
ment be rendered in favor of defendant and appellant, and that plaintiffs 
and appellees pay costs in both courts. 


IustEy, J., recused.—Rehearing refused. 
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No. 1566.—Jvun1en Tournituon v. His Creprrors. 


By the act of the Legislature of March 15th, 1855, the Judge of the District Court is empowered ander 
certain circumstances to authorize the sheriff to perform the duties of syndic of the creditors of 
insolvents, 

The decree of the Court authorizing the sheriff to perform the duties of syndic, is an appointment 
to that trust, and must have its effect, until reversed on appeal, or set aside by direct action of 
nullity. 

Where the sheriff has been designated as syndic of the creditors of an insolvent by decree of the 
Court, no other person can be appointed until the appointment of the sheriff has been revoked 
or annulled. 


PPEAL from the District Court, Parish of Assumption, Beauvais, J. 

Benjamin, Bonford & Finney, for plaintiff. Belcher & Beatty, and 

Clarke & Bayne, for A. Shiff, appellant. Gentile & Whittington, for E. 
Vives, appellee. 


Hyman, C. J. The District Judge decreed that the sheriff of the parish 
of Assumption be authorized to perform the duties of syndic of the cre- 
ditors of Julien Tournillon, an insolvent. 

The sheriff, after the decree, applied for and obtained an order of Court, 
calling a meeting of the creditors of the insolvent, to deliberate and 
decide as to the best mode of disposing of the property surrendered by 
the insolvent. 

Arthur Shiff, a creditor, appeared at the meeting and voted that a sale 
for cash be made of the property, and also voted for himself, as syndic. 
The proceedings of the meeting having been filed in Court, the sheriff 
opposed the homologation of that part of the proceedings of the credi- 
tors at the meeting that voted Shiff syndic, on the ground that he, sheriff, 
was syndic, c. The Court in homologating the proceedings, rejected 
the claim of Shiff to be syndic, and confirmed the sheriff in the office. 
Shiff has appealed. 

By the 27th section of an act entitled ‘‘an act relative to a voluntary 
surrender of property and mode of proceedings,”’approved March 15, 1855, 
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the Judge was empowered under certain circumstances to authorize the 
sheriff to perform in every respect the functions of syndic of the creditors 
of insolvents. 

The decree of the Court authorizing the sheriff to perform the duties of 
syndic, virtually appointed him syndic. No appeal has been taken from 
this judgment, and no action of nullity has been brought to annul it. It 
must stand and have its effect until reversed by appeal, or annulled and 
set aside by action of nullity. 

Shiff has not asked for the removal of the sheriff as syndic, but, that 
he, Shiff, be appointed syndic. 

The law does not allow the appointment of a syndic when there ig 
already one, and when there are no steps taken to remove him. 

The mistake of Shiff was in supposing that there was no representative 
of the creditors. 

Judgment affirmed; appellant to pay costs of appeal. 





No. 1682.—Epwarp Cooper v. THompson, Apams & THayen. 


The loan by a citizen of the Confederacy, so-called, upon a promissory note of a sum in gold, tog 
firm within the Con/ederate lines, in Louisiana, engaged in getting supplies from territory within 
the Federal lines, at the instance of a Confederate officer, also a member of the firm, for and to 


be lent to another Confederate officer, to be sent, by the latter, to his family in Kentucky, is 
* not illegal. . 


PPEAL from the District Court, Parish of St. Helena, Ellis, J. 
Mur & Foute and Wilson & Thompson, for plaintiff and appellee, 
M:Vea & Hunter and E. J. Ellis, for defendants and appellant. 


Reporter.—The counsel for plaintiff cite 4 Washington, 464; 12 Wheat. 
559; 1 Paine U. C. Reports, 166; 2 Wallace, Brooks vs. Martin. 

They also quote portions of the testimony of the plaintiff, Cooper, 
which we prefer to give in full, as necessary to a proper understanding 
of the decision. 

Epwarp Cooper, plaintiff, sworn, says: 

The (31,000,) the consideration and amount of the note sued on, was 
borrowed from me by Ashford Addison. No one borrowed it but Mr. A. 
Addison, and I told him I would hold him responsible in gold. I took 
‘dinner with Mr. Addison on the day the money was loaned, and after din- 
ner Mr. Addison stated to me that he wanted to borrow one thousand 
dollars in gold, for a specific purpose; that he could get it at almost any 
time, but he wanted it immediately, and did not have it; and, placing his 
hand upon my knee, asked me if I could let him have it. I told him yes, 
I could, provided, he would return it back in the same or in gold; he said 
he would do so. Heand I then went in a buggy to Mr. Thayer’s, and 
Mr. Addison stated to Mr. Thayer that I would let him have the $1,000 
in gold, and proposed to Mr. Thayer to go after it, which he did, and, at 
my sideboard, I loaned or counted Mr. Thayer one thousand and one 
dollars in gold. Mr. Addison told me he wanted the gold for himself, 
Mr. Thompson and Mr. Thayer; and Mr. Thayer gave me the note sued on, 
and signed his own name, that of Mr. Thompson, and left Mr. Addison’s 
name out, or signed the note sued on, and annexed to the petition herein. 
I asked him why Mr. Addison’s name did not appear, and he said it was 
understood that Mr. Addison’s name was not to be used, but that he was 
a partner of the concern. Mr. Thompson and Thayer came to my house 
first, and Mr. Addison came next, and, in the conversation that ensned 
between us all, it was understood that Mr. Addison was a partner in the 
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concern, Mr. Addison béing present. At the time the money was loaned 
Mr. Addison stated to me, in his house, that if he could get one thousand 
dollars in gold, we could make the party believe we were the moneyed 
* men; and he sail it was for Mr. Hodge, and the ‘‘we” referred to, 
meant, I guess, ‘Thompson, Adams & Thayer and himself, or the concern. 

Cross-ecamined: I had other dealings with the firm, getting out goods 
and supplies for them, etc., but no dealings after the gold was loaned, I 
don’t think. I mean by supplies, bagging and rope, whiskey, perhaps, 
medicines, percussion-caps, etc. We got out some boots, shoes, ete., but 
ne guns. I did not go into the Yankee lines to get them; they were 
delivered to me on the east side of the Amite river. I guess, of course, 
they came from New Orleans, Baton Rouge, or where such things come 
fromnow. ‘The firm was engaged in buying supplies from me, and bring- 
ing them up here to sell again. I suppose they were acting for the Con- 
federate authorities. It was so understood. I was acting for them. I 
was getting the supplies for them and paid for the goods myself, and then 
sold them to the firm, as well as to any other parties wishing to purchase, 
Ialways understood the firm of Thompson, Adams & Thayer was acting 
for the Confederate authorities. Mr. William Sharp and I were partners 
in getting out the supplies and goods referred to. Mr. Sharp did not go 
into the Yankee lines to get goods and supplies, neither did I. Mr, 
Sharp lived in four miles of Baton Rouge, and the lines were between 
his residence and that place. We bought supplies away below Baton 
Rouge on the river, and brotight them up. Sometimes, we bought at my 
place, but purchased all of them on the east side the Amite river. [ 
knew the goods were blockade goods, and bought from blockade 
runners. We used to be paid for the goods in cotton to be delivered to 
us at my house, or any other point on the Amite river designated. The 
transactions referred to were continuous and extended through a period 
of several months. Mr. Thayer did not say, when he came after the 
gold, what use it was for; he said Mr. Addison would pay it back any 
time. The firm delivered me thirty-six or forty-six bales of cotton; 
can’t say exactly how much or how many bales; nor when, whether 
before or after the date of the note sued on. Mr. Addison tuld me the 
gold was for General Hodge, who was, I think, at the time, commanding 
the military district of country. I mean this Confederate military district. 
Mr. Addison said he wanted the gold for General Hodge, who wanted it 
for his family; that with it he could use General Hodge, and muke a big 
thing of it. He said General Hodge’s family were in Kentucky. I was, 
by this time, tired out trading with the firm of Thompson, Adams & 
Thayer. Don’t know what he, Addison, meant by a “big thing of it.” 
I understood Addison was acting as Confederate quarter-master at the 
time of the transactions referred to, and the loan of the gold. I was 
engaged in getting out military supplies, some of which I delivered to 
Thompson, Adams & Thayer, but most of them to James Clark, who was 
their clerk. The goods and supplies were brought out by different 
parties. I never sent an order to Baton Rouge for supplies. I 
sometimes told parties bringing out supplhes what kind of things I 
wanted. 

In-chief, resumed: The Federal lines were not on the east side of the 
Amite river. Mr. Sharp was not interested in the gold loaned to 
Addison, and had nothing to do with it. It was my individual and 
private transaction. 

The goods and supplies referred to were found and bought by me on 
the east side of the Amite river. I made no orders for goods and 
supplies to be brought out, but, sometimes, when I would meet one of 
those men, I would tell them to bring out such things as I wanted; but 
Iseldom ever heard from them afterwards, as about one trip was all 
they could ever make. I did not sell those goods particularly to this firm, 
but to all who wanted them. Sold a good deal to said firm, as it was my 
largest customer. I made demand of Mr. Addison for payment of the 
note sued on, but he never paid it. 
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Epwarp Cooper, recviled, says: Imean, when I use the expression, ont 
of the lines, that whenever I could get goods that came from New 
Orleans, Baton Rouge, or across the Lake, and they were delivered on the 
east side of the Amite River, I would buy them. ‘That is what I mean 
by getting them out of the lines. 

Cross-examined: The cotton obtained from the firm, thirty-six or forty- 
six bales, referred to, was put at thirty-five cents per pound. I bonght 
goods and supplies for the firm specially, but I sold to other parties. The 
tirm was my largest customer. I sold goods to Mr. Williams and Mr, 
Davis, but the firm purchased most, I think. I purchased some goods 
at my place, some tweuty miles futher down, but all in Livingston parish, 
east of the river. My place is forty-five miles below here. 


The counsel for defendant cite 1 An. 178; Boatner v. Yarborough, 12 
An; 249, 5 L. R. 122, 4 Rob. 140. 





Howe tt, J. This suit is brought on the following instrument: 

** $1001 00. One day after date we or either of us promise to pay 
E. Cooper, or order, one thousand and one dollars, in gold, the same 
having been borrowed from him.” 

**September 4th, 1864.” (Signed) ‘‘THompson, Apams & THayEr.” 

It is alleged that said firm is a commercial firm, and compossed of D, 
W. Thompson, A. Addison, W. R. Adams and Jasper Thayer, and that 
. the said sum of money was loaned at the special request of the said 
Addison, who has appealed from a judgment against him alone. His 
defence is, that the money was borrowed to be used, to the knowledge of 
the plaintiff, in the business of blockade-running, then carried on by 
defendants. 

The proof is satisfactory that appellant effected the loan for the purpose 
of lending it again to the Confederate General, then in command of 
that district, for a private use, and that this act of accommodation 
would, in the opinion of appellant, result to the advantage of said firm in 
their operations; that the plaintiff loaned it specially on the credit of the 
appellant and Thompson, two of the members of the firm, and that 
Addison promised to return the amount in gold. The operations of the 
firm were undoubtedly illicit, but, we think, the liability of the appellant 
for this loan is not affected or destroyed by the character of the firm’s 
business, as the transaction with plaintiff was outside of that business, and 
was notin itself illegal. The expectation of advantage or favor entertained 
by the appellant does not appear to have been a motive or object on the 
part of plaintiff in making the loan, and there is nothing to show that he 
expected the money to be used illegally, or that it was so used, 


Judgment affirmed, with costs. 





Petition for a Rehearing, by Race, Foster & E. T. Merrick.—The petition 
of rehearing of Ashford Addison respectfully represents, that he thinks 
oe judgment pronounced against him erroneous for the reasons which 
follow: 

It may be laid down as a rule, under the statute which admits parties 
to recover upon their own testimony, that, where they place themselves 
on the stand as witnesses, their testimony should, like their pleadings, be 
construed against themselves. For men, testifying under the strong bias 
of interest, will state their cases as’ favorably as possible for themselves, 
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Taking plaintifi’s testimony, we think we may assert that it clearly 
rs: 
a That Thompson, Adams & Thayer were employed as contractors 
to get out, for the use of the Confederate service, from and through the 
Federal lines, supplies and munitions of war. ‘That was their business. 
2d. That the plaintiff, at the time the money was lent, was engaged in 
getting out such supplies for these said Confederate contractors. 

8d. Ashford Addison was an officer in the Confederate service, assisting 
in getting out such military supplies, and interested in the profits of 
such unlawful business. 

4th. General Hodge, who was to get the gold, was in the Confederate 
service, and commanding at that post where the gold was lent; and, 
taking plaintiff’s own version of the affair, he, plaintiff, loaned the money 
to Ashford Addison, who was engaged in this unlawful and treasonable 
business to enable him to make ‘‘a big thing” by the influence it would 
give him with the Confederate General Hodge, who commanded the dis- 
trict, and who desired the gold to send to his family. 

5th. The plaintiff took the note of Thompson, Adams & Thayer without 
Addison’s signature to the same. ‘lhe loan was, therefore, to the part- 
nership formed for this illegal business as well as to Addison, and so the 
suit is brought. 

6th. After or about the time of loaning the money to the firm, Cooper 
received either forty-six or thirty-six bales of cotton, at thirty-five cents 
per pound, worth, taking the medium, say forty-one bales, $6,742, ac- 
cording to his own statement. 

In proof of the above propositions let us examine the plaintiff’s own 
testimony. He says, on page 23, ‘‘ Mr. Addison told him he wanted the 
gold for himself, Mr. Thompson and Mr. Thayer; and Mr. Thayer gave 
him the note sned on. and signed his own name, that of Mr. Thompson, 
and left Mr. Addison’s name out.” His name was left out becanse it was 
understood that his name was not to be used, but that he was a partner, 
* * * Addison ‘said if he could get one thousand dollars in gold, 
we could make the party believe we were the moneyed men; and he said 
it was for Mr. Hodge, and the we, referred to, meant, I guess, Thomp- 
son, Adams, Thayer and himself, or the concern.” Cooper’s Testimony, 
pages 23 and 24. 

This shows clearly that the gold was lent for the firm engaged in getting 
out the stores. He then proceeds to say, (page 24,) ‘‘I had other deal- 
ings with the firm, getting out goods and supplies for them, but had no 
dealings after the gold was loaned, I don’t think. I mean, by supplies, 
bagging and rope, whiskey, perhaps, medicines, percussion-caps, ete. 
We got out boots and shoes, but no guns.” 

Again: ‘‘The firm was engaged in buying supplies from me, and 
bringing them up here to sell again. ! suppose they were acting for the 
Confederate authorities. It was so understood. I was acting for them. 
I was getting the supplies for them, and paid for the goods myself, and 
then sold to the firm, as well as to any other parties wishing to purchase. 
I always understood the firm of Thompson, Adams & Thayer was acting 
for the Confederate authorities. * * * Page 25. 

‘We bought supplies away below Baton Rouge, on the river, and 
brought them up. Sometimes, we bought at my place, but purchased 
all of them on the east side of Amite river. I knew the goods were 
blockade goods and bought of blockade runners.” Page 25. 

‘‘The firm delivered me thirty-six or forty-six bales of cotton; can’t 
say exactly how much or how many bales; nor when, whether before or 
after the date of the note sued on. 

‘““Mr. Addison told me the gold was for General Hodge, who was, I 
think, commanding this military district. I mean Confederate military 
district. Mr. Addison said he wanted the gold for General Hodge, who 
wanted it for his family; that with it he could use General Hodge, and 
make a big thing out of it, He said General Hodge’s family were in 
Kentucky.” Page 26, 
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Now, coupling this expression, with what plaintiff says, on pages 93 
and 24, that Addison said ‘‘if he could get one thousand dollars in gold, 
we could make the party believe we were the moneyed men,” ete, and it 
is manifest, the big thing was the anticipated success in getting supplies 
for the Confederate army, withan immediate profit to the firm. 

He says, he was acting for the firm, in defeating the blockade esta. 
blished by the Government of the United States, and employed in getting 
out these contraband goods. In other words, all parties were active} 
engaged in evading the blockade established by the Government of the 
United States, and turning their resources into means of defence against 
the Government of the United States. It was, in other words, active war 
against the Government of the United States, and no one, we think, can 
doubt, when we consider the object both of plaintiff and the firm, and 
of Maj. Addison, Confederate States Qnarter-master, and Confederate 
Generals Taylor and Hodge, what business was to be advanced by “the 
big thing.” 

The principle to be decided in this case is so important, that we trust 
the Court will have patience with us while we examine the case still] 
further. 

To escape the inevitable consequences upon his case, of a simple loan 
to the firm, knowing, as plaintiff did, its aim and purposes, he has re- 
sorted to the expedient of showing that this particular money was not 
intended for the firm, though lent to it, but was intended for a ‘‘Confed- 
erate Quarter-master Addison to send to Confederate General Hodge to 
send to his family in Kentucky. 

The question is not now between Confederate and Confederate, and 
what in a state of nature might be deemed just between them, but it is 
a question to be decided by the laws of the United States—viewing the 
war as a rebellion on the part of the Confederates against the Govern- 
ment. Principal and agent, major and general, in violating the blockade, 
strengthening the Confederacy and resisting the arms of the United 
States, were all acting unlawfully and in rebellion, if not treasonably 
according to the laws this Honorable Court administers. 

It is not, (so considered,) a case of neutrals selling contraband goods, 
but it is of subjects, not only giving aid and comfort to the enemy, but 
actively engaged in rebellion themselves, procuring boots, shoes, percus- 
sion-caps, medicines, etc., for the rebels. 

Assume, therefore, that the money was lent to the firm, or Quarter- 
master Addison, to be lent to the Confederate General Hodge, to send to 
his family, can this view of the case be maintained as legal under our 
law? Did not the obtaining of the gold by General Hodge give him great 
aid and comfort? Was it not a very comfortable thing to know, while he 
was battling for the Confederacy, lis wife was safe at home in Kentucky 
with plenty of gold for her wants? Would it not have greatly cheered 
the ragged soldiers who followed Jackson and Lee and Taylor and John- 
ston in their dreadful marches and battles, if gold could have been lent 
them for their wives and little ones at home? Would not desertions in 
the Confederate army have ceased? Would not the exertions of the 
a have been redoubled, and would the war have ended as soon as 
it did? 

The furnishing of money to the enemy is the giving him aid and com- 
fort, as it is well said by writers on the subject. Cooper knew his money 
was to be given to a Confederate general to aid him in sending money 
home to his family, for whom he was bound to provide, and comfort him 
by the knowledge that his family were not in want, and that instead of 
going home to provide for them, he could remain in the field and at the 
front. 

This was not merely against the policy of the law, but it was in its 
nature treasonable. Wharton says: ‘‘Therefore, if citizens of the 
United States join public enemies in acts of hostility against this coun- 
try, or even against its allies, or deliver up its castles, forts, or ships of 
war, to its enemies through treachery, or in combination with them; or 
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raise troops for the enemy, or supply them with money, arms or intelli- 

ce, although such money, intelligence, etc., be intercepted, and never 
reach them: all these are cases of adhering to the enemies of the United 
States, and the parties guilty of high treason under the Federal Constitu- 
tion.” Wharton’s Crim. Law, ed. 1852, p. 580. 

The law does not regard the pretense under which the money is furn- 
ished: all things which the enemy can use must be withheld from him. 
It was unlawful to feed General Hodge, harbor him for an hour, or enter- 
tain him in one’s house, or to loan him a horse while his business was 
making war on the United States, and in like manner was it unlawful to 
supply him with gold for his necessities, or for any purpose whatever; 
for, if the enemy could lawfully take gold under any pretense, there 
would be no end to pretenses, and all things would become lawful. Every 
Confederate soldier would have had some pretense to get gold, if they had 
been near the points where gold came through the lines, and blockade 
runners had been so facile and convenient as the plaintiff was to Major 
Addison and General Hodge of the Confederate service. 

It may do as declamation to say, that there was no harm in assisting 
Mrs. Hodge: she was not in the rebel army, and it was only charity to 
help her. The money was not lent to her, nor did she ever receive one 
dollar of it, as we are able to show, and should have done, if we could 
have anticipated what the plaintiff would swear to. The money was bor- 
rowed for General Hodge under the pretense that it was to be sent to his 
family, it seems. It was for him, and thus unlawful. It would be equally 
so, if lent to Ashford Addison, Confederate quarter-master, while in the 
service of the Confederacy, or the firm of Confederate contractors. Is 
it unlawful to harbor or feed a Confederate soldier, and lawful to lend 
gold to a Confederate quarter-master, whose business was evading a 
blockade and supplying the Confederate army? 

It was, also, equally unlawful to lend the firm of Thompson, Adams & 
Thayer money, knowing their business. See Milne v. Davidson, 5 N. 8. 
409, where a lease was declared unlawful, because the lessor knew the 
building was intended to be used as a hospital in a district of the city 
prohibited by the ordinance. Seealso, Mulhollan v. Voorhies, 3 N.S. 46; 
17 L. R. 118; Davis v. Caldwell, 2 Rob. 271; McHatton v. Pratt, 11 An. 
p. 264; Schmidt v. Barker, 17 An. 264. 

It now rem:ins to examine the authorities cited by appellees’ counsel. 

The case in 1 Paine’s C. C. Reports, 166, United States v. Barker, is in 
direct conflict with the authorities, and it seems to be so considered by 
the Judge. But, if it were not, it has no affinity with this case. Drawing 
a bill of exchange, without concert with an alien enemy, is a very different 
thing from the actual furnishing of gold to an enemy in service and under 
arms. In the ease United States v. Barker, 12 Wheaton, 560, the bills of 
exchange were drawn for the Government, and there was only a question 
of diligence. It is not the same case as the preceding; the first was in 
New York, the other from Pennsylvania. 

The case in Wallace, (Brooks v. Martin, 2 Wallace, 80,) was on the equi- 
ty side, where the rules are less rigid than at law; and there it was simply 
held that as between partners, where illegal gains, malum prohibitum had 
been invested in other property, the Court would not refuse its assistance 
on that ground. It was not like the case of the Highwayman in chan- 
cery, for the division of gains upon Hounslaw Heath, where the unlawful 
gain itself was to be divided. It was a mere illegality, not malum in se, 
and the proceeds had lost their idenity and character by reinvestments. 

In Pratt v. McHatton, 12 An. 264, a partner was not allowed to charge 
his co-partner for illegal hire of convicts. And such would no doubt have 
been the decision of the United States Supreme Court on a similar ques- 
tion, as there had been no reinvestment, and the partner demanded of 
the Court to allow him credit on the account, for the gain made by his 
unlawful act. 

But, in the case at bar, the plaintiff demands restitution for money 
advanced by him to enemies in arms against the Government of the 
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United States, when the mere giving them food and shelter, would have 
been in the eye of the law a treasonable act. See 17 An. p. 264. 

Taking the law as our guide, and setting aside the declamation with 
which the defendant, Addison, has been so fiercely assailed; and it jg 
difficult to believe that this Court will, on a review of the anthorities 
sustain the proposition that it is lawful, knowingly, to lend gold toa firm 
engaged in supplying the enemies of the Government with the means of 
operation, to be lent by them to an officer in the same service, under the 
pretense that he desires the money to be sent to his family. 

Again, the plaintiff admits he received thirty-six or forty-six bales cotton 
worth, calenlating by his own data, $6,742. While his memory is so precise 
about the gold, it is, it must be confessed, a little obtuse about the cotton. 
But it was received about the same time the gold was paid. This proof 
is in the record without objection, and Cooper fixes the price of the ecot- 
ton, (p. 31,) at thirty-five cents. Now, is it just that he should have the 
benefit of the cotton without allowing a credit for it If his testimony is 
good to prove the debt, it ought also to be good to discharge it. If the 
Court can consider the contract for the gold, it can, in like manner, con- 
sider the cotton received by plaintiff which discharges the same. 

Maj. Addison, the defendant, was captured about the time the note was 
given, or previously, and confined in a Northern prison until the close of 
the war. He was, therefore, unable to prepare the case so thoroughly as 
he ean now do since he has learned from the plaintiff's testimony, by 
which he was surprised on the trial, the nature of the same. 

In conclusion, we remark, the difference between this case, and an 
ordinary case, (where assistance has been rendered a criminal, such asa 
thief, or a perjurer, or a murderer even,) consists in this, that it is not 
unlawful to assist such persons or their families, so you do not make your- 
self an accessory after the fact, while it is unlawful to assist or give aid 
or comfort to rebels, or enemies in arms against the Government. What 
is lawful in the one case, is unlawful in the other. 

The principle involved in this case is so important that we are unable 
to do it full justice in this petition. Wherefore, the appellant, by his 
counsel, prays that the judgment rendered by your Honorable Court may 
be set aside; that the judgment of the lower court be reversed, anda 
final judgment be rendered in favor of appellant, or that a new trial be 
awarded him, and for such other relief as to Your Honors shall seem 
right. 


Rehearing refused. 





No. 1662.—Wa. Wurre, Administrator, et al., ». T. W. Brev.—S. P. 
Greves, Garnishee. 


The act of the Legislature of 1839, providing that no attorney or counsellor at law shall give evidence 
of any thing that has been confided to him by his client, without the consent of such client, can- 
not be construed to exempt or shield the property ot the client in the hands of the attorney from 
the pursuit of his creditors. 

The garnishee may be excused from answering any particular interrogatory, if he declare, on oath, 
that he cannot answer the same without disclosing matters confided to him by his client, or advice 
given his client concerning the business about which he is retained. 

Where an attorney-at-law has in his possession for collection. as shown by his answers to interrogato- 
ries, promissory notes owned in part by the judgment debtor of the plaintiff, the interest which 
the defendant has may be seized in the hands of the garnishee, and sold for the benefit of the 
judgment creditors: after notice to the garnishee he cap do no act to the prejudice of the seizing 
creditor. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
Barrow & Pope, for plaintiffs and appellees. Dunn & Herron and 
S. P. Greves, for defendants and appellants. 
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~"HowEtt, J. This is a proceeding by garnishment, under the act of 
1839, in which the garnishee excepts to the right of the judgment 
creditors ‘‘to compel him to disclose any matters committed to him as 
an attorney-at-law by his clients, or as to facts within his knowledge 
confided to him by his clients, or evidence of debt committed to him for 
collection or compromise,” and contends that because other parties than 
the judgment debtor are interested in the property in his hands, it cannot 
be delivered to the sheriff in this proceeding to be sold. 

The tenor and object of the interrogatories are to ascertain if the 
garnishee, who is an attorney-at-law, is indebted, or has in control, 
directly or indirectly, any property, rights or credits belonging to the 
defendant, and whether or not the same is sufficient to satisfy the 
judgments of plaintiffs. The law invoked by the garnishee relates to the 
subject of proof, and declares that ‘‘no attorney or counsellor at law 
shall give evidence of any thing that has been confided to him by his 
client, without the consent of such client;” but it cannot, in our opi- 
nion, be construed to exempt or shield the property of the client, in the 
hands of his attorney, from the pursuit of his creditors. As held 
however, in the case of Shaughnessy v. Fogg, 15 An. 330, the garnishee 
may be excused from answering any particular interrogatory, if he 
declare on oath that he cannot answer the same without disclosing 
matters confided to him by his client, or advice given by him to his 
client, concerning the business about which he is retained. But we find 
nothing in the interrogatories, propounded in this case, to which this 
principle will apply; and besides, the garnishee has made no such oath. 
His exceptions were properly overruled. 

How the seizure in this case is to be effected, is another and more 
difficult question. The statute is express in directing the property, in the 
hands of the garnishee, to be forthwith delivered to the sheriff. But the 
answers show that the property consists of notes owned jointly by the 
defendant and two other parties not sued, for all of whom the garnishee 
holds as attorney-at-law. The lower court ordered the notes to be 
delivered to the sheriff to se!l the interest of the defendant therein, and 
apply the proceeds to the payment of plaintiffs’ judgments. Of this 
order the garnishee and the joint owners of the notes complain; and, we 
think, with good reason. The defendant owns only an undivided 
interest in the notes, and there was no authority for divesting his co- 
owners of the possession and control of their property. (See 4 N.S. 416.) 
The interest of the debtor in the notes, being incorporeal and intangible, 
could not be delivered. The law does not require an impossibility. 

As said in the case in 4 N. 8., just cited, whatever may be the right of 
the defendant in the notes may be a fair object of sale or execution, with- 
out disturbing the rights of the holders and other owners; and the garn- 
ishment process, in our opinion, sufficiently restrains the garnishee, and 
secures the rights of all parties that may be interested. We conclude, 
therefore, that the Court a qua erred in ordering the notes to be delivered 
to the sheriff, and that the rights of the defendant in them may be sold, 
while they are in the garnishee’s hands, who, after notice, can do no act 
to prejudice the seizing creditor. 

There is no cause for holding the garnishee personally responsible to 
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plaintiffs, as urged in the brief. He does not evince any desire to evade 
answering in order to screen the defendant, but to protect the rights of 
those not before the court, who had employed him, and his own privileges 
as an attorney-at-law, as he understood them. We think, under the cir. 
cumstances, the Judge did not exercise an illegal discretion in allowing a 
delay of twenty-four hours to draw up his answers. 

It is therefore ordered that the judgment appealed from be reversed, 
and it is now adjudged and decreed that plaintiffs’ seizure of the rights, 
credits and interest of the defendant, T. W. Bird, in the notes and eyi- 
dences of debt in the hands of S. P. Greves, garnishee, as set forth in hig 
answers to interrogatories filed in this proceeding, on 6th July, 1867, be 
sustained, and that the sheriff be ordered to sell the said right, title and 
interest of the said defendant in said notes and evidences of debt, and 
apply the proceeds to the payment of plaintiffs’ judgments, as set forth in 
their pleadings to-wit: one in favor of Wm. White, administrator in suit of 
himself v. T. W. Bird, personally and as testamentary executor, No. 1897 
of date the 20th July, 1866, and one in favor of N. W. Pope, in suit of 
Dr. J. A Landry v. T. W. Bird, No. 1840, of date the 20th July, 1867; 
costs vt ihe lower court to be paid by defendant, and those of appeal to 
be paid by plaintiffs and appellees. 





No. 1683.—Jonun ArmstTrRonG v. Jonn. M. Bacnu. 


Where a party leases a house in the city of New Orleans for a fixed period of time, and executes his 
notes for the rent, and continues to occupy the premises after the lease has expired, without 
giving notice to the lessor, he will be considered as continuing the lease from month to month, 
and becomes responsible for the rents at the rates mentioned in the lease. 

Where a lessee places the house containing his furniture in charge and possession of his servant, he 
will be considered as the occupant and possessor of the buildings and premises through his ser- 
vant, and he is responsible to the lessor for the rent during the time that his servant is in 
possession. 


PPEAL from the District Court, Parish of St. Helena, Elis, J. 
O. P. Amacker, for plaintiff and appellant. 7. C. W. Ellis, for 
defendant and appellee. 

Howe tt, J. The plaintiff alleges that on the 23d of September, 1861, 
he leased a dwelling-house in New Orleans, to the defendant for one year at 
$500, for which the latter gave his notes payable quarterly; that the defen- 
dant held possession of the premises until 1st February, 1864, and that 
he owes the notes given for the rent of the two last quarters, and rent at 
the same rate for the time he held possession after the expiration of the 
written lease. The defendant admits signing the lease, and his occupa- 
tion of the dwelling up to the 26th April, 1862, for which he has paid in 
full, and denies all other allegations; he avers that for his personal safety 
he was forced to leave the city on said last date, and that he has never 
since occupied the leased premises; that he left therein furniture and mov- 
ables worth $7,000, which plaintiff permitted to be pillaged by lawless 
persons, and took no steps to secure his (defendant’s) property, or to 
provisionally seize and sell for the rent due him, (plaintiff,) who thus 
caused its loss to the defendant; that plaintiff well knew that he did not 
occupy the property after the said 26th April, 1862, and had ample time 
to collect the rent due; that house rents in New Orleans were very low 
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after its capture by the Federal troops, and the premises in question 
were worth nothing, and could not have been rented on account of the 
late civil war; that plaintiff hes taken and appropriated to his own use 
gas-fixtures worth $80, and other articles belonging to defendant, amount- 
ing together in value to $525, which he claims in reconvention. 

Judgment was rendered in favor of plaintiff for the amount of two 
rent-notes, with interest from the maturity of each, and sustaining the 
reconventional demand in the sum of $80, to be credited of date 24th 
April, 1862, from which plaintiff has appealed, and defendant has asked 
an amendment rejecting plaintiff’s demand. 

There can be no doubt of the correctness of the judgment as to the 
amount of the two notes with interest, and the only question is as to the 
liability of the defendant for the rent after the expiration of the written 
lease for one year. 

Plaintiff's book-keeper testifies that defendant’s servants occupied the 
property up to about the Ist January, 1864. The defendant, as witness, 
states that on the 26th April, 1862, he left the city, taking with him all of 
his family and servants, except an old slave woman too infirm to be 
moved, with whom he left the keys of the house, which contained all of 
his furniture, etc. Another witness says, this woman died of old age, but 
the date of her death is not given. He also says, the premises wera 
occupied, in April, or May, 1863, by white persons not of defendant’s 
family. 

From these facts, we think it clear that defendant's occupancy was 
continued in his servant, whom he left at the house in which his furni- 
ture remained, and with whom he left the keys, there appearing no notice 
to plaintiff in accordance with Art. 2656, C. C., and no opposition by the 
lessor to the continued possession, and hence a tacit reconduction of the 
lease by the month took place. C. C. 2655, 2656, 2659; 9 An. 504; 11 
Au. 477. This possession being shown to continue up to Ist January, 
1864, the defendant is responsible for the rent to that date, under a re- 
conduction of the lease. 

The law and the evidence do not sustain the reconventional demand. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff recover of defendant the sum of $885, with legal 
interest on $125 from 23d June, 1862, on a like sum from 23d September, 
1862, and on $635 from 1st January, 1864, with costs in both courts, 


Rehearing refused. 





No. 1668.—J. H. Suepnarp v. A. J. Stewart 


A sheriff's return, in the following words, “ And after making diligent search and inquiry, and 
demand of said defendant for other property to satisfy said writ, and the plaintiff named in 
the said writ failing to point out other property to satisfy the same, and said writ having expired 
by limitation of law, is hereby returned credited as above,” is insufficient to base a judgment 
upon, against the defendant’s security in an appeal bond. 

The sheriff’s return shou'd have declared, that he found no property to seize, notwithstanding the 
Cemand cn the parties. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
Dunn & Heron, for plaintiff and appellee. LB. EZ. Chaney, for 
defendant and appellant. 
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Howe, J. The surety on an appeal bond has appealed from a judg- 
ment condemning him to pay the unsatisfied balance of the judgment 
against the defendant herein. 

The rule against the surety is based on the sheriff's return in the 
following words: ‘“‘And after making diligent search and inquiry and 
demand of said defendant for other property to satisfy said writ, and the 
plaintiff named in the said writ failing to point out other property to 
satisfy the same, and said writ having expired by limitation of law, jg 
hereby returned credited as above.” 

This does not conform to the 727 Art. C. P., which requires that the 
sheriff shall in his report ‘‘declare that he has found no property to seize, 
notwithstanding the demand on the parties.” He does not here say that he 
made a demand on the judgment creditor, nor show any impossibility 
of doing so. His language implies that he considered it the duty of the 
plaintiff to point out property without a demand being made on him, 
The proceeding against the surety is very summary, and before he can be 
reached it must appear that all the formalities of the law in such cases 
have been strictly observed. C. P. 596, 726, 727; Act 1839, p. 170, See, 
20; 4 La. 301; 17 La. 416; 10 R. 138; 13 An. 264. 

It is therefore ordered that he judgment appealed from be reversed, 
and that there be judgment dismissing the rule on E. C. Brown, surety, 
with costs in both courts. 





No. 1689.—R. K. Watxer & Co. v. R. P. Lee et al. 


Proceedings on an order of seizure and sale, which are litigated by the defendant, suspend 
prescription. 
PPEAL from the District Court, Parish of St. Helena, Ellis, J. 
Pipkin & Addison and Marr & Foute, for plaintiffs and appellees. 
McVea & Hunter, for defendants and appellants. 


Howett, J. This is a suit against the makers of a promissory note, 
due on Ist January, 1860, the defence to which is the general denial and 
plea of prescription. The note was secured by mortgage and, in a pre- 
vious suit, a writ of seizure and sale issued thereon, and notice given, 
and the writ was enjoined on 4th August, 1860, and the injunction per- 
petuated on the 7th July, 1866. Citations in the present suit, via ordinaria, 
were served in December, 1866, and judgment rendered against defen- 
dant, who has appealed. 

In the case of Rhea v. Taylor, 8 An. 53, the defence was made directly 
as in this case, that the order of seizure and sale under like circumstances 
did not interrupt prescription, and the decision in Hurrod v. Voorhies, 16 
L. 254, relied on. The Court, however, adhered to the different ruling 
made in Stanbrough v. McCall, 4 A. 322, where the question was elaborate- 
ly examined, and was reaffirmed in Fortier v. Zimpel, 6 An. 54. We must 
consider the question no longer an open one, and hold that prescription 
has not been acquired in this case. 

The question as to the consideration of the note, is not raised in the 
pleadings. 

Judgment affirmed, 
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No. 1275.—Tuomas A. G. Barcuetor v. His Creprrors. 


The Supreme Court will not take cognizance of an appeal when there is no order of the District 
Court grantirg the appeal. It will ex ofiio take notice of the non-existence of such order, and 
dismiss the appeal. 

Consent of parties that an appeal may be taken does not vest the Supreme Court with jurisdiction 
over the vase, because agreement between the parties is not an order of cout. 

All parties having an interest that the judgment of the District Court be maintained, must be made 
parties to the appeal, otherwise the appeal will be dismissed on motion. 


PPEAL from the District Court, Parish of Pointe Coupee, Cooley, J. 
Race, Foster & E. T. Merrick and Smith & Halsey, for appellants. 
Sheldon & Pardee and Ed. Phillips, for appellees. 


Hyman, C. J. Appellees have filed a motion to dismiss the appeal, and 
urges several grounds for its dismissal. 

One of the grounds is, that all parties interested in maintaining the 
judgment appealed from, have not been made parties to the appeal. 

Albert A. Batchelor, and the minors, Catharine Thomas, Mary and 
Iverson Batchelor, represented by Albert A. Batchelor as their under- 
tutor, and others, obtained judgment in their favor as opposing credi- 
tors to the account filed by the syndic of the creditors of Thomas A. G. 
Batchelor, an insolvent. 

Albert A. Batchelor gave an appeal bond in his own name, and not as 
representing the minors. Other creditors are on the bond as appellants. 

It appears that this bond was given without an order of court granting 
an appeal, because there was an agreement by the parties that any party 
could appeal as if by order on motion in open court. If this agreement 
could dispense with the necessity for an order of court granting an appeal, 
the appeal would not have been properly taken, because no citation of 
appeal issued, and because the appeal bond is not given in favor of the 
minors, (who have an interest that the judgment of the District Court be 
maintained,) or their representatives, but is restricted to the creditors 
whose names are mentioned therein. 

This Court is bound to notice ex officio that there is no order of the 
District Court granting an appeal. 

Consent of parties that an appeal may be taken does not give this Court 
jurisdiction of a suit, as an agreement between parties is not an order of 
court. 

We cannot take cognizance of a case by appeal, when there is no order 
of the lower court for an appeal. See 2 An. 628, 

Let the appeal be dismissed. 








Rehearing refused. 


we 





No. 1643.—JosrepH LALLANDE v. ImuerR U. Batu. 


Instead of moving the court to strike out any portion of a defendant’s answer, the more regular 
course is, to object to the admission of any evidence to sustain it. 

The prescription of one year does not apply to actions for damages ex contractu. 

The law does not require that q reconyentional demand for damages shall be liquidated, 
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PPEAL from the District Court, Parish of West Feliciana, Cooley, J, 
A. Provosty, for plaintiff and appellee. Collins & Leake, for defen. 
dant and appellant. 





Instey, J. The plaintiff, a resident of New Orleans, claims from the 
defendant, a resident of West Feliciana, the amount of a promissory note 
drawn by the latter, and representing a part of the price of a tract of land, 

The answer is a general denial, and the defendant claims in reconyep. 
tion as damages, the sum of ten thousand dollars, incurred by him in 
consequence of fradulent misrepresentations of the plaintiff, his real 
vendor of the said tract of land, who led him to believe that it was partly 
composed of swamp-lands, and that it was bounded by the river Missi. 
sippi, and which was his inducement for the purchase of it. 

That supposing the swamp-land in the vicinity of the tract purchased 
by him to form a part of it, which was not the case, he erected a valua- 
ble saw-mill, but it is valueless for want of cypress timber; and that he i, 
compelled to haul his timber four miles, and being unable to erect 
cabins, etc., on the place to house his laborers, he lost a crop of one hun- 
dred and twenty bales of cotton, for all which the damages are claimed. 

The plaintiff moved the court to strike out the defendant’s claim for 
damages, on the following grounds: 

1. That the action is barred by the prescription of one year. 

2. That the damages claimed are not liquidated. 

3. That the damages claimed are too consequential and remote. 

4. That the plaintiff was not put in mora. 

Which motion the Court sustained for all that part of the answer which 
relates to the profits the defendant would have made by the labor of the 
freedmen, and overruled it as regards the damages which the defendant _ 
represents that he suffered by the erection of the saw-mill, etc., to saw 
lumber from the swamp tract which he was informed was included in his 
purchase, but which in fact was not; to which ruling both parties 
excepted, and took bills of exception. 

The striking out of a plea in reconvention, is equivalent to qxcluding 
testimony to sustain it, which latter this Court has deemed the better 
practice. Jonau v. Ferrand, 3 Rob. 364. 

The court below properly disregarded the plea of prescription, which 
does not apply to damages ex contractu. See 4 N. 8. 335; 9 Rob. 396; 
11 An. 554. And, also the plea that the damages were not liquidated, 
which is unnecessary in reconventional demands. 10 An. 98; 15 An. 70; 
16 An. 250. And, also the exception that the plaintiff was not put in mora, 
which the defendant attempted to prove. 2 Rob. 498; 10 Rob. 524. 
And, also the defendant’s application for a jury, without making oath as 
required by the 24th section of the act of 20th March, 1839, amendatory 
of the article 495 C. P. 

It is therefore, for the reasons above given, ordered, adjudged and 
decreed that the judgment of the District Court be annulled, avoided and 
reversed; and it is further ordered that the case be remanded to the 
District Court for further proceedings according to law, and in accord- 
ance with the rulings of this decision; and it is further ordered that the 
plaintiff and appellee pay the costs of appeal. 
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This Court, in its decree sought to be opened, expressed its opinion 
clearly upon all the points upon which it was necessary to instruct the 
Judge of the lower court. 

As to the consequential damages, claimed by the plaintiff, and stricken 
from his petition by the Judge a quo, our opinion is not left doubtful as 
to the correctness of his ruling in that, or by an equivalent mbde, and 
our concurrence with it. 


Rehearing refused. 





No. 1670.—R. T. Dennam v. J. Pocue.—Mrs. E. E. Denuam, Garnishee., 


A party on a negotiable promissory note originally given to defendant cannot be held liable on a 
garnishment, when it 1s not shown that the note is in the possession of the defendant; in such a 
case payment of the judgment in garnisbment would not protect him against liability on the 
note in third hands. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
S. P. Greves and Dunn & Herron, for plaintiff and appellee. JJ. 1. 
Lamon, attorney ad hoc. Fuqua & Cuallihan, for appellants. 


Lapavve, J. Plaintiff having obtained judgment against the defen- 
dant for one thousand six hundred and sixty-five dollars, with interest 
and costs, issued a fieri fiacias thereon on the 7th of August, 1865; the 
following return was made by the sheriff: 

“This writ, having expired by limitation of time, is hereby returned 
not satisfied.” 

‘January 22d, 1866.” (signed) ** Ep. Cousrnarp, Sheriff.” 

On the 24th of August, 1865, plaintiff filed a petition making appellant, 
Mrs. Denham, J. A. Stokes and Dr. T. M. Williams, parties garnishees, 
and propounded interrogatories to each of them, as follows: 

1st Interrogatory: Do you or either of you owe the defendant, James 
Pogue anything? Ifso, What amount? and of what does it consist? 

2d Interrogatory: Have you, or either of you, in your possession. any 
property, money, notes or rights and credits belonging to said James 
Pogue, the defendant in this suit? If so, state what you have. 

3d Interrogatory: Have you not two notes in your possession; one for 
$1,000 principal, drawn by Mrs. Ellen Bovard and endorsed by Elijah A. 
Dixon, and one for about $300, drawn by J. A. Stokes ? 

Mrs. Ellen Bovard, wife of D. F. H. Denham, answered— 

To the 1st Interrogatory: It is not to my knowledge, that I owe him 
anything. 

To the 2d Interrogatory: In 1860, I gave Mrs. Elijah Dixon my note 
for $1,000, due in January, 1862, which Mr. A. Dixon, brother of Elijah 
Dixon, told me had been traded off to Mr. Pogue. 

To the 3d Interrogatory: I have not. 

J. A. Stokes answered— 

To the 1st Interrogatory: I am not acquainted with Mr. Pogue, and 





196 SUPREME COURT OF LOUISIANA, 


Denham v. Pogue. 








ee a 





am not aware that I owe him anything. I have never had any transac- 
tion with him. 

To the 2d Interrogatory: I have not. 

To the 3d Interrogatory: I have not. 

Dr. J. M. Williams answered— 

To thé 1st Interrogatory: I do not. 

To the 2d Interrogatory: I have not. 

To the 3d Interrogatory: I have not, nor never had. 

E. Dixon testified as follows: 

Iam acquainted with plaintiff and defendant, and with Mrs. Bovard, 
I sold property to Mrs. Ellen Bovard, wife of B. F. H. Denham; as a part 
of the price, she gave me mortgage notes as described in the sale; one for 
$1,000, due in 1861 or 1862. I delivered the note to Pogue. The note 
traded was the first due as expressed in the act of sale, and identified 
therewith. I have never been notified that any one else held the note,” 

Upon this testimony, and the answers of Mrs. Ellen Bovard, wife of 
B. F. H. Denham, and garnishee, the Court below was satisfied that 
plaintiff had made out his case, and gave judgment against said garni- 
shee, in favor of plaintiff, for $1,000, with interest and a mortgage upon 
the property bought by her from E. Dixon. 

The said garnishee appealed. 

The act of sale, in evidence, shows that the note of the garnishee was 
negotiable and endorsed at the time of its execution; and the testimony 
establishes that it was afterwards negotiated and came in the hands of the 
defendant, James Pogue; this is the last of it, and no one knows where it 
is now, acccording to the record. The garnishee owes to any holder of her 
note and not to James Pogue; that note may be in the hands of a holder 
in good faith other than James Pogue, and the garnishee would be bound © 
to pay it to such holder, notwithstanding the judgment herein rendered 
against her in favor of R.T. Denham. This judgment, and the payment 
thereof, would be no protection to her. See 5 An. 162, 538. 

We are clearly of opinion that the judgment appealed from, rendered 
against the garnishee, is erroneous and must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment be 
annulled, avoided and reversed; and it is further ordered and decreed, that 
the within garnishment be dismissed, and that the appellee, R. T. 
Denham, pay costs in both courts. 





No. 1591.—Ponice Jury or Pornte Coupee v. Ponce Cotoms.—Crrizenxs’ 
Bank oF Lovtstana, Intervenor. 
The act of the Legislature of 1859, No. 82. authorizing the Police Jury of the Parish of Pointe Coupee to 


levy a tax on all the lands of the parish, for the purpose of constructing levees on the banks of 
the river, is constitutional; it having but one object in view, which is clearly expressed in its title. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 


‘\ A. Provosty, for plaintiff. F. H. Farrar and T. J. Cooley, for 
Citizens’ Bank. 
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~ Tustey, J. The Police Jury of Pointe Coupée sues Ponce Colomb to 
recover from him fourteen thousand two hundred and nineteen dollars 
and eighty cents, as a sum paid by them for building a levee on his plan- 
tation in the parish of Pointe Coupée, which contract was made and the 
work done, as they allege, according to law. They pray that the land be 
seized and sold to pay their claims with privilege. 

The defendant, Colomb, answered by a general denial, and specially 
alleged that he was not bound by law to make the said levee; that it was 
made in 1859, when by law the said Police Jury was bound to make said 
levee at their own expense, and that if they have paid for it, they have 
no recourse against him, nor the land on which it was made. The 
Citizens’ Bank intervened in the suit, claiming a mortgage and privi- 
lege on the land, sought to be affected to the parish, and adopting the 
defendant’s answer, and asked that the plaintiff's demand be rejected. 

The only question we deem it necessary to solve in this case is, whether 
the defendant, Colomb, was bound to make the levee, or whether under 
the act of the Legislature of the 14th March, 1859, No. 82, which was to take 
effect from and after the first Monday in June, 1859, the Parish was not 
bound to make it at their own expense, to be refunded them by a tax on 
all the lands in the parish. 

If this law is constitutional, which the plaintiff contends it is not, it 
repeals all laws and parts of laws in contravention therewith, and the de- 
fence set up by Colomb and the Bank must prevail. The act entitled ‘“‘An 
Act in relation to lands and levees,” in the parish of Pointe Coupée, was 
evidently intended to supercede all levee laws then extant in that parish; 
to establish therein a uniform, efficient and equitable system in regard to 
levees; and by means of a tax, general throughout the parish, to relieve the 
riparian owners from the onus of making and repairing levees, which they 
had been heretofore compelled to bear exclusively. 

In the case of The State v. Harrison, 11 An. 723, to which the plaintiff 
has called our attention, the Court said, ‘‘It is contended that this act, 
(an act relative to slaves and free colored persons,) is in violation of the 
article 115 of the Constitution, which reads as follows: ‘Every law 
enacted by the Legislature shall embrace but one object, and that shall 
be expressed in the title.’” This article of our present Constitution is 
copied, word for word, from the Constitution of 1845. Chief Justice 
Eustis, who was a prominent member of the Convention which formed 
the Constitution of 1845, has given us (in the case of Walker v. Caldwell, 
4 An. 297,) the following reasons for the article under consideration: 

“The condition of our statute law was such at the time of the formation 
of the Constitution, as to impose on the Convention the necessity of pro- 
viding in the Constitution itself for the forms of legislation. 

“The title of a law often afforded no clue to its contents; important 
general provisions were found placed in acts, private or local in their 
operation; provisions concerning matters of practice or judicial proceed- 
ings, were sometimes in the same statute, with matters entirely foreign 
to them. 

“‘It was to prevent such anomalies that the Constitution requires 
the Legislature to confine each act to a single object, and to indicate dis- 
tinctly that object in the title of the act.” 
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We look in vain in the act now under consideration to discover any of 
the mischiefs which the constitutional provision was designed to guard 
against. 

The great object of the act under consideration was to protect by snfii- 
cient levees, the lands in the parish bordering on the Mississippi river 
and those in the rear of them, from inundation; and all the other provi. 
sions of the law, besides the main ones, were merely subsidiary thereto, 
such as the manner, by taxation upon all the lands of the parish, indiserj- 
minately, of providing the pecuniary means to do the necessary work; and 
also the prescribing of the administrative mode by which the levee system 
was to be carried out. 

It would have been useless and supererogatory for the Legislature to pass 
as many separate acts asthere were means devised to subserve the one great 
object in view, particularly in a case like this,in which the whole subject- 
matter of the law is so interwoven as to be almost inseparably blended, 

No one could be misled by the title of the act as to what it related, and 
he perusal of the different sections of it, would show that the subject- 
matter of the act conforms to its title. 

The design of a title to a statute is merely to indicate the general sub- 
ject of it, and not to furnish a detailed exposition of its provisions. It, 
however, must embrace but one object, which must be expressed in the 
ite, 

The objection to the law in the Hurrison case was that it embraced two 
objects. entirely distinct as persons, slaves and free colored persons; the 
ditference between them being, as then held, the same, with some excep- 
tions, as between a white man and a slave. 

This can hardly be deemed a reproach to the title of the act in question, 
as the terms ‘‘/ands” and ‘‘lerees,” placed there in juxtaposition, 
form what mental philosophers style a ‘‘complex idea;” at any rate, the 
terms are so homogeneal in the connection in which they are placed as to 
indicate plainly the purpose and end of the law, which was the protec- 
tion of the lands of the parish from inundation by overflow of the 
river, or crevasses in its banks. 

We fully recognize the doctrine universal in all American courts, that 
no legislative act should be detlared void, unless its incompatibility 
with the paramount law be clear beyond a reasonable doubt; and we are 
not prepared to pronounce the law in question unconstitutional. 

This view of the case dispenses us from examining any other point 
raised in the case, and it disposes of the intervention of the Citizens’ 
Bank, which simply for its protection, as claiming the first privilege and 
mortgage on the land, joined in the defence simply to defeat the plain- 
tiff’s claim. 

It is therefore ordered, adjudged, and decreed, that the judgment of 
the District Court be annulled, avoided and reversed; and it is further 
ordered,adjudged and decreed that judgment be and it is hereby rendered 
in favor of the defendant, PonceColomb, and also in favor of the interve- 
nor, the Citizens’ Bank, according to the prayer of its petition, and against 
the plaintiff, the Police Jury of Pointe Coupée, with costs in both courts. 


LaBAUvVE, J., recused. 
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No. 1266.—Hezexiau Posry, Administrator, ». M. H. Driaas, et als. 


The sale of a person (slave) at probate sale after the Proclamation of Emancipation by the President 
of the United States, conferred no title to the purchaser, and by the doctrine settled in the case of 
Wamuright v. Bridges, (19 An. page 234,) he is relieved from the payment of the price. 


PPEAL from the District Court, Parish of West Feliciana, Cooley, J. 
Collins & Leake, for appellees. 8S. J. Powell, for appellant. 

Howett, J. The defendant, M. H. Driggs, has appealed from a 
judgment condemning him to pay the amonnt of two promissory notes, 
given on 7th January, 1863, for the price of a negro sold on that day, at 
probate sale. 

As contended by the appellant, the slaves in the parish of West 
Feliciana, having been emancipated on the 1st January, 1863, by the 
operation of the Emancipation Proclamation of the President of the 
United States, the binding force of which was one of the effects of 
peace, he acquired no title to, nor property in, the said negro, and can- 
not be compelled to pay the alleged price. 

In addition to this, the doctrine in the case of Wainwright v. Bridges, 
(19 An. 234,) relieves him from any obligation to pay. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant, M. H. Driggs, with 
costs in both courts. 








No. 1068.—Joun Davipson v. Carroun, Hoy & Co. 


A security, by paying the debts of his principal, becomes subrogated to all the rights which the 
creditor has against the property of the debtor, for whom he stands as surety. 

Where the debt has become extinguished by confusion, the mortgage given to secure it becomes 
extinguished also. There can be no mortgage to secure the payment of an extinguished debt. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Geo. S. Lacey, for plaintiff and appellee. Randolph, Singleton & 
Hardie, for defendant and appellant. 

Hyman, C. J. On the 29th of March, 1855, John Davidson bought 
from the widow and heirs of Poydras de Lalande, a tract of land in the 
Parish of St. Bernard, and one hundred and twenty-five slaves, and for 
a part of the price, he gave his promissory notes, payable at different 
periods of time. He also gave a special mortgage on the land and slaves 
to secure the payment of his notes. On the 18th December, 1860, he 
sold the tract of land and slaves, with other slaves, to Davis & Cofield. 
In the act of sale from him to Davis & Cofield, they assumed, as a part of 
the price, ‘‘to pay and take up to his acquittance and discharge ten of the 
notes given by him to the widow and heirs of Lalande. They also gave 
to him, as another part of the price, their eight promissory notes, amount- 
ing to $249,300, and secured their payment by special mortgage on the 
land and slaves. 

To the act of sale, Carroll, Hoy & Co., became parties, and bound 
themselves as securities, in solido, for Davis & Cofield, for the punctual 
payment of four of the notes given by Davidson to the widow and heirs of 
Lalande, assumed by Davis & Cofield, as above stated. These four notes 
amounting in the aggregate to $30,870, Carroll, Hoy & Co. paid, and they 
were subrogated, on paying them, to the rights of mortgage and privil- 
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ege, to secure their payment, by the holders and owners. This suit ig 
brought by Davidson to obtain a judgment of the Court, decreeing that 
he is not bound on the notes to Carroll, Hoy & Co., and that they haye 
neither privilege nor mortgage on the land to secure payment of them, 

Davidson was released by payment of the notes by Carroll, Hoy & Co, 
for Davis & Cofield had agreed to release him from their payment, and 
Carroll, Hoy & Co. had bound themselves as securities for Davis & 
Cofield, that they should by payment discharge him from responsibility 
onthem. Carroll, Hoy & Co. were securities bound to him, not for him; 
his debts were paid when they paid; and there can be no mortgage 
or privilege to secure payment of extinguished obligations. But the 
assumption by Davis & Cofield to pay the notes has not been complied 
with by them, and Carroll, Hoy & Co. have remedy against their princi- 
pals to recover debts they paid for them, with the right of subrogation, 
Civil Code, Arts. 3021; 3022. 

Article 2157 of the Code, which declares, ‘‘ That subrogation takes 
place of right for the benefit of him, who being bound with others or 
for others, for the payment of the debt, had an interest in discharging 
it,” is only applicable, in case of suretyship, to the principal for which 
the surety is bound, and it follows that when there are any mortgages or 
privileges that the debtor (for which the security is bound) has given or 
others have given to secure payment by him, the security is subrogated 
to their rights on payment by him of his principal’s debt. 

By effect of sale from Davidson to Davis & Cofield, the vendor’s privil- 
ege was created on the land to secure the payment of the assumption 
they made to pay his notes, as well as to secure payment of their own 
notes, which they gave to him, and Carroll, Hoy & Co. have, by legal 
subrogation, the vendor’s privilege on the land, which avails as a mortgage 
to secure the amount they paid as securities on the assumption of Davis 
& Cofield, with interest, and they must be paid out of the proceeds of the 
land ratably with Davidson. The conventional subrogation claimed by 
defendants, can produce no effect to the detriment of Davidson. They 
were bound by the contract between him and them, as securities for 
Davis & Cofield, and they could not, by arrangement with others in 
taking up the notes, make their rights greater or better than those per- 
taining to securities. 

The land, it appears from the admission of the parties, has been sold 
for $100,000, by proceedings of court, at the suit of Davidson; but there 
is no evidence in the record showing what sum is owing him. The case 
must, therefore, be remanded. 

The defendants are appellants from a judgment decreeing that plaintiff 
was not bound to them on the notes, and that they had no mortgage nor 
privilege on the land. 

Let the judgment of the District Court be affirmed, so far as it decrees 
that plaintiff is not bound to defendants for the payment of the notes, 
and, in all other respects, let it be annulled and reversed. 

Let the case be remanded to the District Court to be proceeded with 
according to law. 


Rehearing refused, 






































NEW ORLEANS, MARCH, 1868. 
Chase v. Davis. 





_—— 
—-—-_ 





No. 1667.—Henry B. Cuasrt v. Tuomas K. Davis. 


Where the defendant has made no appearance in the lower court, he may enter the plea of prescrip- 
tion in the Supreme Court; but he must do it by filing the plea: » suggestion of the plea in tho 
brief will not be noticed. 


PPEAL from the District Court, Parish of St. Helena, Ellis, J. 
W. F. Kernan, for plaintiff and appellee. J. E. Wilson, for defen- 
dant and appellant. 


Lasavve, J. This suit is brought on a promissory note, dated May, 
16th, 1861, for $324 28, payable to the order of R. H. Braughn, on the 
1st of December, 1861. 

The defendant, not appearing, a judgment by default was rendered 
against him below, and afterwards made final after due proof. 

The defendant appealed. 

The suit was filed on the 24th of December, 1866, and petition and 
citation served on the 28th of same month and year. 

The appellant filed a printed brief, in which he contends that the note 
is prescribed. Such a plea was not made below, the defendant, having 
made no appearance in that court. It is true, that the plea of prescrip- 
tion can be filed in this court for the first time. C. P. Art. 902. But, it 
must be specially presented by the pleadings, and not by brief. It is well 
settled that briefs are merely written arguments, and make no part of 
the pleadings. We consider, therefore, that prescription has not been 
pleaded before this court, as required by the Art. 902C. P. Dejol et als. vs. 
Johnson, Administrator, 12 An. 853, and other late decisions of this Court. 

The defendant and appellant has raised no other question in this 
court, and we are satisfied that plaintiff made out his case below. 

The judgment appealed from is affirmed, with costs, 





No. 102.—Boarp or LEVEE Commissioners v. Wm. H. Harris. 


The Act of 1852, creating a Board of Levee Commissioners for the parishes of Carroll, Madison and 
Catahoula, allowed no compensation to parties who did work on the levee without the authority 
orsanction of the Board. . 

Where the claim is invalid evidence is not admissible to establish its correctness. 

PPEAL from the District Court, Parish of Carroll, Farrar, J. 
Hugh Short, for plaintiff and appellee. W. G. Wy/y, for defendant 
and appellant. 


Hyman, C. J. This is an action to recover the penalties imposed by 
law on the defendant for not sending his male slaves, above the age of 
fifteen years and under sixty, at the call of the inspector, to work during 
high-water in 1858, on the levee, in the levee district of the parishes of 
Carroll, Madison and Catahoula. See Act of 1852, page 237, sec. 23. 

The evidence introduced establishes that defendant had incurred the 
penalties demanded, and for which the District Judge gave judgment 
against him. 

Defendant, in answer, reconvened and claimed judgment against plain- 
tiff for work done by him on the levee, 
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The work done by defendant on the levee, was performed by him, ag ig 
shown by his answer, without the consent or authority of the inspector 
or the board of commissioners, who by law had control in erccting ang 
repairing the levee. 

The law has not allowed defendant compensation for such work againgt 
plaintiff. 

Defendant filed a bill of exception on the Judge’s refusal to permit ey}. 
dence to be introduced by him of his demand. 

It would have been fruitless to introduce evidence on an invalid claim, 

Let the judgment of the lower court be affirmed at the costs of defep. 
dant, who is appellant. 





No. 12.—Prerre Lee v. Trasmon TRAHAN, 


Where a party complains of errors of calculation, he must point out the item in which the error is 
found, otherwise it will not be noticed on appeal. 


PPEAL from the District Court, Parish of Lafourche, Roman, J. 
E. W. Blake, for plaintiff and appellee. Lux & Goode, fur defen- 

dant and appellant. 

Laxsavuve, J. This is a suitto recover of the defendant the price ofa 
tract of land sold. 

Judgment was rendered in favor of the plaintiff, and the defendant 
appealed. 

The appellee prays for the affirmance of the judgment. 

The only complaint made in this court by the appellant’s heirs, who 
have been made parties, is, that there is error in the judment in the cal- 


culation, and in compelling the defendant to assume a tacit mortgage of 


one of the minors of plaintiff. 

The appellant has not pointed out where lies the error of calculation 
complained of. It was his business to show the item where it could be 
found. Wecannot review and calculate u.e the statement, in order to 
find whether there be error or not. 

In the act of sale, it appears that it was the intention of the parties, 
that the purchaser was to assume certain tacit mortgages in favor of the 
vendor’s minor children, one of whom was omitted; the Court then pro- 
perly deducted out of the price of the land, the amount coming to this 
child, and decreed that the defendant should pay it as a part of the tacit 
mortgage, which he had assumed. 

Judgment affirmed, with costs. 





No. 1655.—Tuomas Devaun v. F. F. Paums. 


A nuncupative will, by public act, must be dictated by the testator, and written down by the notary, 
as dictated in the presence and hearing of the witnesses; it must show on its face that all the 
formalities prescribed by law have been strictly complied with, otherwise it will be declared null 
and void. 

A nuncupative will, by public act, being null in that form for want of the formalities prescribed by 
law, may be admitted to probate as a nuncupative will under private signature. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 


J. O. Fuqua and Dunn & Herron, for appellee, Favrot & Lamon, 
for appellant, 
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Howett, J. This is am action to annul a nuncupative testament by 
blic act, on the following grounds: 

1. It does not appear that it was received by, or dictated to, the notary 
in presence of the witnesses. 

2. It does not appear that it was written by the notary as dictated by 
the testatrix. 

8. It does not appear that the instrument was read to the testatrix in 
the manner required by law. 

4. It does not appear that the reception, dictation, signature and attes- 
tation of said instrument were all done at one and the same time, without 
interruption and without turning aside to other acts. 

The portions of the instrument in which the alleged defects of form 
appear, are as follows: 

“Be it known that I, John A. M. Hugh, Notary Public, in and for the 
parish aforesaid, on the eleventh day of November, A. D., eighteen hun- 
dred and sixty-six, repaired to the residence of Eudora Devall, wife of 
Francis F. Palms, inhabitant of the said parish of East Baton Rouge, 
and State of Louisiana, when, at her request and at her dictation, the fol- 
bwing instrument was written by m2, the said nolury, and declured by te suid 
Eudora to be her lust will and testament.” 

Here follow the dispositions, and the act concludes : 

“In testimony whereof the said Eudora has signed her name hereto in 
presence of Thomas J. Buffington, Isaac A. Williams and John B. Whitluker, 
lurful witnesses, residing in this parish, and me the said notary, after having 
read the same in an audible voice, in the presence of the testatrix and the 
said witnesses, without interruption and without turning aside to other 
acts, this 11th November, 1866. 

Articles 1571, 1572 and 1573, C. C., prescribe the formalities of this 
description of will, and by them it must appear from the instrument 
itself, that it was dictated by the testator, written by the notary as it 
was dictated, then read to the testator, and signed by the testator, (or the 
cause of his not doing stated), also by the witnesses (or one of them at 
least, for all) and by the notary,—all to be done in the presence of the wit- 
nesses, and without interruption, and without turning aside to other acts. 
9A. 217; 10 A. 212. Article 1588 declares that testaments are null and 
void, if the formalities to which they are subject are not observed. 
5 L. 387; 6 L. 72; 10 L. 319; 16 L. 80; 12 R. 85; 6 A. 243. 

It is quite manifest, from a simple inspection of the instrument before 
us, that it is defective in not showing that it was dictated by the testatrix 
and written by the notary as it was dictated, in the presence of the wit- 
nesses. No reasonable inference can be drawn from the language used 
that it was so dictated and written. On the contrary, its terms imply that 
it was only signed and read in the presence of the witnesses ; that the 
witnesses, very probably, made their appearance after the dispositions of 
the will had been dictated by the testatrix and written by the notary. 
Some expression should have been used to show, without a reasonable 
doubt, that the witnesses were present throughout the reception and 
execution of the instrument as a whole. We can find in it no such lan- 
guage or expression. See 8 A. 469; 11 A. 3, 108; 5 A. 565. 

In the cases relied on by defendant there were expressions which justi- 
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fied the conclusion that all had been done in the presence of the wit. 
nesses. 

It is suggested in the answer to the petition, but not urged in this 
court, that if the said testament is invalid, as a public act, it is good aga 
nuncupative will by a private act, and, as such, should be ordered to be 
probated according to law. We may consider this position as abandoned 
in this court, the defendant relying solely on the validity of the will ; yet 
we would feel authorized to make such a disposition of the matter, 
if we could find in the record any thing to justify such action on our part, 

Judgment affirmed. 





No. 1597.—Succession or J. C. Patrick. 


A judgment creditor of an estate took a rule on the executrix to file an account of her administra- 
tion and offered the judgment in her favor as evidence that she was a creditor, to which the 
executrix objected, on the ground that the note on which the judgment was founded was not 
legally stamped ; plaintiff in rule offered the note which was legally stamped ; defendant then 
offered the whole record in the case to show the absolute nullity of the judgment, to which 
plaintiff objected, on the ground that collaterally the defendant could not go behind the judg. 
ment and prove facts going to annulthe same: Held—That the record was admissible as rebutting 
evidence. : 

Where an attorney-at-law appears in court and files an answer in a cause, lie will be presumed to have 
been duly authorized by his client, the contrary not being supported by oath. 


ory from District Court, Parish of West Baton Rouge, Posey, J. 

S. P. Greves, Favrot & Lamon, for appellee. White & Robertson, 
for appellants. : 

Howet, J. This is an appeal from a judgment on a rule to compel 
the executrix to render an account of her administration, and the only 
question is, whether or not the plaintiff in rule is a creditor of the suc- 
cession. She bases her right upon a judgment in her favor against the 
succession, rendered by a court of competent jurisdiction, but the appel- 
lani opposes it as ‘‘invalid and of no effect, for the reason that the note, 
the basis of the same, was used without having been legally stamped, and 
in vivlation of the law.” The record shows that the note was stamped ; 
but on the trial, the plaintiff in the rule, after introducing the judgment, 
objected to the introduction by the defendant of the whole record of the 
suit in which it was rendered, to prove absolule nullity of said judgment, 
on the ground that ‘‘ collaterally the defendant could not go behind the 
judgment and prove facts going to annul the same ;” and from this record, 
the appellant contends, in this court, that the nullity of the judgment 
appears for want of legal citation of J. C. Patrick, or notice to his repre- 
sentative after his death. The record, we think, was admissible as rebut- 
ting evidence; but it shows that, after the cause had been continued for 
the purpose of making the representative of the deceased a party to the 
suit instituted against T. C. and J. C. Patrick, an appearance was made 
and answer filed by counsel for the defendanis, and subsequently an appeal 
obtained by him in their behalf, but not prosecuted. We must presume 
that the counsel was authorized to represent his clients, the contrary not 
being supported by oath. 

The Judge a quo did not err in refusing to inquire into the considera- 
tion of the note in this proceeding. 

Judgment affirmed. 
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No. 405.—James McAuuisTer v. Freeman Burton & Co. 


In a redhibitory action in which it was proved that aslave purchased by the plaintiff on the 15th of 
December, 1859, was, at the time of the sale afflicted with “ chronic pleurisy,” of which he died on 
the Mth of July, 1860: Held—That plaintiff was entitled to recover back the price of the slave 
from his vendor. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
L. M. Day, and Snyder & Lewis, for plaintiff and appellant. L. V. 
Reeves and John Turnbull, for defendants and appellees. 


Hyman, C. J. This is an action brought by plaintiff to recover from 
defendants the price he gave them for aslave, bought from them, because 
of latent defects in the body of the slave when bought. 

Defendants sold the slave to plaintiff on the 15th December, 1859. On 
the 6th of May, 1860, the slave came in from the field complaining of 
sickness, and Doctor Miller was immediately sent for to attend him. He 
continued sick until 24th July, 1860, when he died. 

Witnesses for both plaintiff and defendants testified that the slave died 
of chronic pleurisy. 

Dr. Miller testified that the slave had chronic pleurisy when he first 
called to see him ; that he had none of the symptoms of acute pleurisy : 
that after an acute attack of that disease a person may live for years before 
he is carried off by it; that if the slave had no fever with other symptoms of 
the acute pleurisy, from the time plaintiff bought him, 15th December, 
1859, to the 6th May, 1860, the disease of which he died must have existed 
in his person before he was bought by plaintiff from defendants. 

Plaintiff's overseer, who was constantly with the slave, testified that 
he had no fever and no symptoms of the acute pleurisy from the time 
plaintiff bought him, and that he was unable to do a hand’s labor from 
that time. Taking the testimony of these two witnesses as true, it is 
clear that the slave died of a disease which existed before plaintiff pur- 
chased him from defendants. 

The only evidence adduced that does not fortify the testimony of Dr. 
Miller is that of Dr. McGrader. Dr. McGruader testified that the slave died 
of hydrothorax. This may be a symptom of chronic pleurisy. His 
reply to the seventh interrogatory propounded to him, is not an answer 
thereto, but evidently an attempt to evade an answer. 

We do not think that his evidence should out-weigh that of other 
physicians who testified in this case. 

The judgment of the District Court was in favor of defendants, and 
from it plaintiff has appealed. 

The judgment is erroneous, and must be reversed. Civil Code 2495 and 
2508. It is ordered, adjudged and decreed that the judgment of the 
District Court be annulled and reversed, and it is further decreed that 
the plaintiff recover of defendants, jointly, the sum of eighteen hundred 
dollars, with five per centum per annum interest thereon from the 2d day 
of June, 1860, till paid, and the costs of suit. 

Howe tt, J., dissenting. In my opinion the decision in this case is in 
direct conflict with the jurisprudence on this subject, as now settled, te 
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the effect that a contract for the price or value of a slave cannot be en- 
forced, and that no warranty in such contracts exists. 

If the price cannot be recovered of the vendee, the vendor cannot be 
compelled to return the price or any part received by him. 

The two actions rest upon the same principle, and neither can be main- 
tained. 

I think plaintiff's demand, which rests upon the right of warranty, 
should be dismissed. 
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No. 1604.—Eccene LEBLANC AND OTHER HEIRS vs. ANDRE LEBLANC, AND 
Epwarp LeBuanc vs. ANDRE LEBLanc.— Consolidated Cases. 


Where property has been bought during the marriage. in the name of the husband, with the sepa- 
rate funds of the wife, it becomescommunity property, and the wife has her recourse against the 
husband for the restitution of her funds so used, with mortgage on his property to secure the 
same. CO. C., 2367. 

Where the estate of the wife has come into the possession of the husband during the marriage, and 
it is not shown that she administered it separately and alone, it will be presumed that it is under 
the administration and control of the husband. 

A judgment appealed from cannot be amended between appellees. 3 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
W. B. Robertson, and Barrow & Pope, for appellants. Talbot & Petit 
for appellees. 


LaBavve, J. Eugene LeBlanc, Reine LeBlanc, Augustin LeBlanc, Bel- 
izaire LeBlanc, Ulger LeBlanc, Augustiere LeBlanc, and Apolline Le- 
Blane, claim of defendant, their father, the sum of four thousand dollars 
with legal interest from judicial demand, with a legal mortgage, as para- 
phernal money received by their father in right of their deceased mother. 

The petition alleges in substance that plaintiff's mother died 29th 
August, 1860 ; that she had inherited during her marriage from the succes- 
sion of her deceased father and mother, one arpent of land, which was 
sold by their father, who received the price thereof, as follows : 

That on the 30th of October, 1824, one Charles Gautreau sold to their 
father one ]a'f arpent of land; that said sale purports to have been 
made for six hundred dollars in cash, while, in fact, no money was paid, 
but the true intent of the parties was a dution en paiement made to peti- 
tioner’s mother for her rights in the succession of her deceased father. 

That on the 17th May, 1832, at a sale of the property of the succession 
of the widow Jean Baptiste Bourgeois, grandmother of petitioners, the 
land was sold to Jean B. Bourgeois, one of the heirs and administra- 
tor; that thereafter, on the 13th June, 1832, the said Bourgeois, 
reconveyed the said land to André LeBlanc, and Beloni Mire, in right of 
their wives, and that one half arpent of said land was a dation en paiement 
to petitioners’ mother for her rights in the succession of her deceased 
mother ; that said two parcels of land, making one arpent, were the sep- 
arate property of petitioners’ deceased mother. 

That on the 27th of March, 1839, their father sold said land to widow 
Dominique A. Tureaud for four thousand dollars. That their father is 
then indebted to petitioners for said sum with legal interest from the 
29th, August, 1860. 
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The petition concludes by praying that their father be decreed to pay 
four thousand dollars with legal interest from judicial demand with a 
mortgage dating on the 27th March, 1839. 

Edward LeBlanc brought a suit against the defendant on the 3d April, 
1866, claiming of the defendant the sum of six thousand six hundred 
dollars, with interest at eight per cent. per annum, from 10th January, 
1862, with a special mortgage on defendant's land, dating on 21st day of 
January, 1861 ; this suit has been consolidated with that of the heirs of 
Mrs. LeBlanc. Ile also introduced in the said suit of Mrs. LeBlane’s 
heirs or André LeBlanc, reiterating his mortgage claim upon defendant’s 
land, and which he alleges to be superior to all other mortgages or privi- 
leges thereon. He denies all the allegations set forth in the said 
heirs’ petition, and alleges that if said heirs ever had any right, their 
father settled with them ; that they being all of full age, accepted thecom- 
munity ; that the note sued upon, was for borrowed money to pay the 
community debts; that all of said heirs assented to said mortgage, and 
that they are bound for their portion of said mortgage debt. 

He prays for judgment against the defendant and the sa!e of the mort- 
gaged property, and that the said heirs’ demand be rejected. 

After a hearing, the Court gave judgment in favor of five of the plain- 
tiffs, against the defendant, for $2,857 14, with legal interest from judicial 
demand, and a legal mortgage, from the 27th March, 1839, and rejected 
two of the plaintiffs’ claims, and dismissed the intervention, and gave judg- 
mentin favor of Edward LeBlanc against the defendant, André LeBlane, 
for six thousand six hundred dollars, with interest and mortgage. 

The intervenor alone took this appeal. We will first examine the two 
acts of sale, which, it is alleged, contain dation en p viement of the rights 
of the deceased wife. 

The first, passed before the Parish Judge of Ascension, on the 30th 
OctuLer, 1824, purports to be a sale, pure and simple, by Charles Gau- 
treau to André LeBianc, for six hundred dollars, paid before the pass- 
ing of the act. 

The second, passed 13th June, 1832, before the Parish Judge of Ascen- 
sion, purports to be a sale by Bourgeois, as administrator of the suc- 
cession of widow Bourgeois, for the plantation which was adjudicated 
to André LeBlanc and Beloni Mire, but that really the said adjudication 
was made to André LeBlanc and Beloni Mire, in the rights of their 
wives ; the act then proceeds to state that the said administrator sells and 
conveys to said Andre LeBlanc and Beloni Mire, the said plantation for 
the price of three thousand three hundred dollars, payable, one-half in 
March, 1833, and the other half in March 1834; mortgage retained on 
the property, the purchasers binding themselves in solido to pay said sum 
of three thousand three hundred dollars. 

It is clear that these acts do not contain dation en puicment; they are 
pure and simple sales made to André LeBlanc, and not to his wife. 
André LeBlanc is the purchaser and he binds himself to pay; his wife is 
nota party to the act, nor does he appear as her agent. 

On the 27th March, 1839, André LeBlanc, sold this land as his own, and 
his wife renounced her rights in the usual form, 
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We are of opinion that these parcels of land became community pro. 
perty. C. C. Art. 2371; 5 An. 688. 

It is true that André LeBlanc, the surviving husband, being examined, 
testified that those two half arpents of land were paid for and taken in pay- 
ment of his wife’sshares in the estates of her father and mother, said shares 
amounting in both successions, from one thousand eight hundred to two 
thousand dollars. Admitting this to be all true, the deeds of sale show 
that the property was purchased during marriage, in her husband’s name, 
though paid for in whole with the wife’s funds, the same belonged to the 
community, the wife only retained a claim against the husband, for her 
funds so paid, with a mortgage. C. C. Art. 2507; 10 L. 181; 12 L. 170; 

17 L. 296; 19 L. 406; 4 R. 114; 5 A. 688. 

Two acts of acquittance, given by the deceased wife, duly assisted by 
her husband, to the administrator of the estates of her father aud mother, 
passed before the Parish Judge of Ascension, were introduced in evidence 
without objection. The first, on the 26th April, 1828, shows that the 
wife received from the estate of her father, $1,900 37. The second, on 
the 3lst March, 1835, shows that the wife received from the estate of 
her mother, $909 61; which two sums make an aggregate of $2,809 98, 
apparently conflicting with the testimony of the husband, who declared 
that in both estates the amount was from $1,800 to $2,000, but we must 
presume that the memory of the witness failed him after a lapse of time of 
over thirty years, and that the receipts are more reliable. 

It is not shown that the deceased wife administered her paraphernal 
property separate and alone ; it is then presumed that the same was 
under the administration of her husband and that he received said funds 
and is responsible for the same. C. C. Art. 2362; 14 A. 231; Johns v. 
Race, 18 A. 105. 

The intervenor has failed to show that the defendant had paid his chil- 
dren, nor that the latter had accepted the community to which the 
said plaintiffs declare in their petition to have renounced ; therefore all 
the property belonging to the community, belongs to the defendant 
subject to the tacit mortgage of plaintiffs. 

The appellees, by their answer, pray that the judgment of the District 
Court be amended so as to allow Belizaire the interest purchased by him 
of Joseph U. LeBlanc, and that the mortgage given by defendant to the 
intervenor, be restricted to the interest of the mortgagor in her property, 
and thus amended, that it be affirmed; Belizaire LeBlanc and Joseph U. 
LeBlanc and the defendant are all appellees. It is well settled that a 
judgment appealed from cannot be amended between appellees. 18 A; 
16 A. 195; 10 A. 433. 

The judgment is erroneous as to the amount allowed to five of the 
plaintiffs, and must be reduced. 

It is therefore ordered, adjudged and decreed, that the sum of two 
thousand seven dollars and fourteen cents be allowed in lieu of two thou- 
sand eight hundred and fifty-seven dollars and fourteen cents, and, that 
as amcuded, the said judgment be affirmed, at the costs of the appellees. 


Ichearing refused. 
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No. 1297.—O.iver P. Rosrnson vs. Mrs. Saran B. Douzary axup STrrHEeN 
C. DoweErry. 


The burden of proof is on defendant to show that the consideration of a promissory note was the 
price of a slave. 
PPEAL from the District Court, Parish of West Feliciana, Cooley, J. 
S. J. Powell, for plaintiff and appellee. W. D. Winter, and 
Collins & Leake, for defendants and appellants. 


Hyman, C. J. Stephen C. Doherty is appellant from a judgment con- 
demning him to pay plaintiff the amount of his promissory note with 
interest. 

The defence set up by him in his answer is, that the note was given to 
plaintiff for the price of a slave. ‘That plaintiff warranted title in the 
slave, and that he, defendant, had been evicted of him by emancipation, 

There is no proof that the note was given for the price of a slave. 

Let the judgment be affirmed at defendants’ cost. 


Rehearing refused. 





No. 1615.—W. Cox & Co. (No. 1138) v. Estate or Ronerr Kine; W. 
Cox & Co. (No. 1252) v. Esrare or R. Kine anp Mantua Kine ; 
Marra Kine (No. 1315) v. Estate or Rosert Kinc.—Consolidated 
cases. 

The rule enunciated in article 2256 of the Civil Code, that paro! evidence is inadmissible to contradict 


or vary the contents of a notarial act of mortgage, only applies to acts intrinsically valid, and not 
to such as are attacked to be deciared null on account of fraud. 


An intervention by the wife in a pre-existing suit between the creditors and the estate of her husband 
to annul her renunciation in an act of mortgage executed by her husband, is a direct action, and 
parol evidence is admissible to prove the nullity on account of fraud, on the general principle 
that fraud vitiates al! contracts. 

Where a notarial act is sought to be declared null on the ground of fraud, the notary who passed the 
act need not be made a party to the suit. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
Julius Aroni, and Aroni & Collier, for appellants. Mayo & Spencer, 
and Reeve Lewis, for appellees. L. V. Reeves and Thos. P. Furrar, for 
administrator. 


Iustry, J. These three cases, No. 1138, No. 1252 and No. 1315 were con- 
solidated and tried together in the lower court. 

In the two first, No. 1138 and No. 1252, Walter Cox & Co., the plain- 
tiffs therein, claimed from the succession of Robert King, and in the last of 
these, No. 1252, also against Martha King, his widow, in solido, the amount 
of several promissory notes, all drawn by Robert King, with a special 
mortgage to secure them, in virtue of a notarial act, passed before the 
Recorder of the Parish of Tensas, on the 2d April, 1861, in which act is 
contained the renunciation of Mrs. Martha King. 

Mrs. Martha King intervened in the suit No. 1133, and answered 
in the suit No. 1252, claiming to be the owner of some of the lands mort- 
gaged, and attacking as a nullity, her renunciation in the act of mort- 
gage of 2d April, 1861. In the suits No. 1138 and 1252 there was an 
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intervention on the part of the Bank of Louisiana ; also of the estate 
of Robert C. Cammack; and also of Washington, Jackson & Oo., holders, 
as transferrees of W. Cox & Co., of some of the notes of Robert King, 
for which they ask a judgment thereon, with a priority on the proceeds 
of the sale of the mortgaged property. In the suit No. 1315, Mrs, Mar. 
tha King claimed from the succession of her husband, the amount of her 
paraphernal rights, and in this suit Walter Cox & Co., intervened, con- 
testing Mrs. King’s claim so far as it might affect them. 

The administrator of Robert King’s succession, sets up in his answer 
to Mrs. King’s suit, a claim for improvements placed on Mrs. King’s 
plantation during the marriage, and consequently community property, 

Upon these several issues, the Court below in the same decree gaye 
judgment in favor of Walter Cox & Co., against the succession of Robert 
King, for the whole amount claimed by them in their two suits, No. 1138 
and 1252, and recognized the mortgage in their favor, of 2d April, 1861, 
on all the property described in the act, except certain property belong. 
ing to Mrs. King, admitted to have been properly excluded. 

The Court also gave judgment in favor of the intervenors in suit No. 1138 
and No. 1252, the Bank of Louisiana, the estate of R. C. Cammack, and 
Washington Jackson & Co., subrogating them to the right of mortgage 
claimed by Walter Cox & Co., to the extent of the respective amounts of 
their respective notes filed with the petition of intervention, and decree- 
ing that the proceeds of the sale of the mortgaged premises be applied 
to the payment of the said notes of intervenors by preferance and pri- 
ority as mortgage creditors subrogated to the rights of Walter Cox & Co, 

The Court also gave judgment in favor of Mrs. Martha King against 
the succession of her deceased husband for the amount of her parapher- 
nal property claimed by her, with a legal and tacit mortgage upon all 
the real estate of the said succession, from the date of the receipts of 
her money by her husband, the last of which was paid to him not later 
than 1855. 

It was also, by the said judgment, decrecd that Mrs. Martha King’s re- 
nunciation of her matrimonial rights in the notarial act of 2d April, 1861, 
was null and void. 

From this judgment, Walter Cox & Co. have appealed, and in this 
court, they say they are aggrieved by the whole judgment, for two 
reasons: 

First—That the District Judge admitted parol testimony to contra- 
dict the contents of the notarial act of mortgage, as stated in the bill of 
exceptions, to which our attention is specially called, and 

Second—That some of the notes drawn by Robert King, held and trans- 
ferred by Walter Cox & Co. to the intervenors, the Bank of Louisiana, 
the estate of R. C. Cammack, and Washington Jackson & Co., were not 
covered by the mortgage granted by King to Cox & Co., and that these 
intervenors were not subrogated to any right which they acquired under 
that mortgage. 

The correctness of that part of the decree which annuls Mrs. King’s 
renunciation, depends entirely upon the question whether the Court 
below correctly overruled the objections urged by Cox & Co. and the 
intervenors, claiming to hold under them, to the testimony received by 
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the Court, upon which its decision was based. These objections were: 
1st. That the notarial act of mortgage is in due legal form, and no 
parol testimony can be admitted to contradict what is stated in said act. 
2d. That the validity of the act cannot be collaterally inquired into, 
but it can only be done by a direct action, to which the notary who passed 
the act must be made a party. 

3d. That the renunciation of the wife is binding, if the notary certifies 
that all the forms of law have been complied with, until the notary is 
charged and convicted of fraud. 

All these objections to the parol evidence received on the trial of the 
case may be examined together. 

The first ground is a mere enunciation of article 2256 of the Civil Code. 
This salutary rule applies to acts intrinsically valid, and not to such as are 
attacked to be declared null on account of fraud, in which a different 
rule, well defined in the case of Williams v. Vance, 2 An. 909, obtains. 
In that case the Court observed, ‘‘The evidence ought to have been 
received. It went to show that the written contract never had any legal 
existence or binding force. Fraud vitiates all contracts; those who 
practice it rarely commit the imprudence of affording written proof 
of its existence; and if the injured were not permitted to expose it by 
oral evidence, they would, in almost all cases, be remediless. Hence the 
admission of parol evidence for such purpose to defeat written contracts 
has become a rule of universal jurisprudence. Story’s Equity, vol. 2, 
21531. Greenleaf on Evidence, 3248. Broussard v. Sudrique, 4 La. 351.” 

It is, however, urged that the act being a notarial one, it cannot be at- 
tacked collaterally, and that in a direct action for that purpose the notary 
must be made a party, and that until the notary is charged and convicted 
of fraud, the renunciation of the wife is binding on her. 

The action of the wife to annul the renunciation made by her in the 
act of mortgage on the 2d April, 1861, was a direct one; but, had it not 
been so, it should have been excepted to, which was not done in the 
lower court. 

She pursued the remedy pointed out by this Court in the case of 
Lewis’ Heirs v. His Executors et als., 5 La. 395. In that case, the Court 
examined the whole practice in France, in relation to the inscription de 
faux, the faux principal and the faux incideniale, and pronounced that 
remedy inapplicable here. 

The Court observed: ‘‘Our practice in Louisiana, it appears to us, 
ismore simple and direct, and attains the ends of justice just as effi- 
ciently. We do not wait for a judgment in the criminal prosecution, 
because it could not be evidence against those whose civil rights were 
affected by the instrument. Instead of the faux incidentale, we permit 
the party attacking the instrument, to introduce the proof in the civil 
suit; and all we require of him is, that if the act emanates from him, or 
is alleged to emanate from him, he shall attack it directly, and put his 
opponent on his guard. 6N. S. 512. 

‘*We see no reason to change our practice; positive law does not require 
us to do so—convenience does not. Under our code, we think there is 
the same authority to bring a suit to set aside an instrument which 
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stands in the way, and obstructs the enjoyment of a right to property, ag 
there is to sue directly for that property itself; and if the suit can be 
brought, the proof may be admitted, unless we come to the conclusion 
that what notaries do, is binding on the whole world, which is not pre. 
tended, and could not be maintained.” 

The opinion pronounced in Lewis’ Heirs v. His Executors et als., trom 
which we have just made a copious extract, and which meets our full cop- 
currence as asound exposition of what our practice in Louisiana is jp 
prosecuting suits to annul authentic acts on account of fraud, is not 
adverted to in the matter of the Succession of Tete, reported in 7 An, 
page 95, and relied upon as authority in this case. As the opinion and 
decision in that case, dissented to by Mr. Justice Slidell, was afterwards 
held up, upon a rehearing, and never finally decided, it can hardly be 
deemed authoritative. 

In the case of Colsson v. Consolidated Association Bank, 12 La. 105, 
the Court, in a case analogous in subject-matter to the one now at bar, 
said: ‘‘The District Court correctly observed, (in refusing to admit 
witnesses to prove that the act of renunciation was not read to the plain- 
tiff,) that in the case of an authentic act, judgment, etc., the special 
informalities or grounds of fraud must be alleged, and cannot be offered 
under a mere general allegation of fraud, or want of formalities.’ 

The evidence of witnesses in that case was properly excluded, not 
because such evidence was not admissible, but because the special inform- 
alities or grounds of fraud, were not, as they are in this case, alleged. 

No objection on that score, nor indeed any other, was made, except 
onthe grounds specially stated in the bill of exceptions to which we 
have adverted. 

The Court below did not err in receiving the parol evidence. Itis 
clear, cogent and conclusive to establish the fraud, and we can finally 
dispose of the case without remanding it to make the notary a party, as 
the appellant suggests should be done. 

As to the recognition by the court below of the mortgage to secure the 
payment of the notes held and sued on by W. Cox & Co., and of those 
transferred to and sued on by the intervenors, the Bank of Louisiana, 
the estate of Robert C. Cammack, and Washington Jackson & Co., all 
bearing date prior to that of the act of mortgage, which probably repre- 
sented a part of the item of fifty thousand dollars, stated in the act to be 
already due by Robert King to W. Cox & Co., we are satisfied that the 
Court erred, as no portion of that item, nor of the notes in controversy, 
was covered by the act of mortgage of the 2d April, 1861, which was given 
merely to secure future indebtedness ‘‘to be evidenced by accounts cur- 
rent between the parties.” 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be so amended as to strike out therefrom, and disal- 
low any mortgage under the act of 2d April, 1861, in favor of W. Cox & 
Co., or of the Bank of Louisiana, the estate of Robert C. Cammack, or 
Washington Jackson & Co., to secure the payment of the notes sued on 
respectively by these parties, and that so amended, the judgment be and 
it is hereby affirmed, at the costs of the appellant. 
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No. 1610.—Mnus. Rose Cammack v. Joun Gorpon, Estates or J. G. Gor- 
DON AND Joun Rovurs. 


Where the transcript of the record is duly certified to by the Clerk of the District Court it is suffi- 
cient to enable the Supreme Court to decide the case on its merits, and the appeal! will not be dis- 
missed. 

In order to bind the endorser of a promissory note, the holder must give him notice of protest. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
T. P. Clinton, for appellant. Sparrow & Montgomery, for appellee. 

InsteY, J. A motion is made by the appellee to dismiss the appeal in 
this case, on the following ground : 

That the transcript on file in this court does not show what evidence 
was adduced, nor was there any statement of facts made and filed in 
the suit as required by law. 

The transcript of the record is brought up duly certified by the clerk 
of the District Court, and this suffices to enable this Court to consider 


“the entire case, and decide it on the merits. 


Art. 896 C. P. 5 La. 293 ; 6 La. 211; 16 An. 84; 18 An. 262, 282. 

The motion to dismiss is overruled. 

Suit was instituted in May, 1866, against the defendants in solido, on 
three notes, each for four thousand dollars, drawn by John Gordon to 
the order of John Routh, asexecutor of the estate of J. G. Gordon, de- 
ceased, and endorsed by John Routh as executor and individually. 

On the 13th of November, 1866, Routh, as executor, filed an exception, 
“that he was without any legal authority whatever to endorse the 
obligations sued on as executor aforesaid, and could not by such en- 
dorsement bind the succession of Gordon. 

This exception was referred to the merits. 

On the 19th of the same month, Routh filed a general denial as execu- 
tor and individually. 

John Routh, the executor of J. G. Gordon, having died during tho 
pendency of this suit, George Sargent was appointed by the Court, dative 
testamentary executor, to succeed him, and judgment having been ren- 
dered against both the estates of John Routh and of J. G. Gordon in 
solido, for the whole amount, etc., claimed, the executor, Sargent, has 
appealed. 

The points for the defence set up in this court are, that an executor 
without an order of court cannot bind an estate by endorsing notes 
belonging to it, particularly, when it is not shown that such endorsements 
are not, as in the present case, shown to have relation to the affairs of 
the estate. 

Also, that there isno proof in the record that any notices of protest 
of the notes sued on were ever served upon the representative of the 
estate of J. G. Gordon. It is only necessary to examine the last point. 

There are attached to the protests of the notes, blank certificates of 
notices of protest, which prove nothing, nor is the defect supplied by 
auy other testimony. JR. S. page 4538; 1 An. page 95. 

The endorser of the notes sued on, the estate of J. G. Gordon, if 
bound by the endorsement at all, is discharged for the want of duly 
logal notice of failure to pay them by the drawer. 
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It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed, and it is further 
ordered, adjudged and decreed that judgment be, and it is hereby 
rendered against the plaintiff and in favor of the estate of J. G. Gordon, 
as in case of nonsuit, and that the plaintiff pay the costs of suit ip 
both courts. 





No. 1644.—N. R. Jennrnas vs. S. GossExin. 
An action in damages resulting from a quasi-offence is prescribed by the lapse of one year. C. C0. 350), 


PPEAL from the District Court, Parish of St. Tammany, Ellis, J, 
Alfred Hennen, for plaintiff and appellant. Geo. H. Penn, for 
defendant and appellee. 

Laxvavve, J. The plaintiff and appellant claims damages from the 
defendant for the want of care in the medical treatment of a negro girl 
while in the possession of the latter, and for expenses paid for medical 
attention on her. 

The petition alleges that the girl was, with her mother, hired to the 
defendant, residing in the same house with her, and accidentally was 
severely burned, from which, she, after sometime, became a helpless 
cripple, owing to the carelessness, negligence and mismanagement of the 
defendant in the treatment of her. 

‘The defendant pleaded prescription and other matters in his defence, 
and a general denial. The case was submitted to a jury, who founda 
verdict for defendant, and the Court, having given judgment accordingly, 
the plaintiff appealed. 

The testimony shows that the negro girl was injured by burning, prior 
to the 15th January, 1859, and the petition and citation were served on 
the defendant, on the 24th March, 1860. 

This is clearly an action to recover damages resulting from a quasi- 
offence, and one year’s prescription applies. C. C., Arts. 2294, 2295, 3501. 

Judgment affirmed, with costs. 





No. 1625.—Banxk or Lovrstana vo. A. W. GREEN. 


The order of Major General Banks appointing commissioners to liquidate the affairs of the Bank of 
Louisiana, did not, ipso facto, destroy the charter of the bank. nor did the violation of any of the 
corporate powers by the bank operate a forfeiture of its charter. 

The charter of an incorporated institution can only be forfeited by the authority of, and under such 
proceedings as are prescribed by law. 


PPEAL from the District Court, Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellee. W. G. Wyly, 
for defendant and appellant. 

Hyman, C.J. The only question in this case is whether the District 
Judge properly overruled the exception of the defendant, who is ap- 
pellant from a judgment against him. 

The suit is brought in the name of the president, directors and com- 
pany of the Bank of Louisiana, and the exception is that there is no 
such corporation, the bank having forfeited its charter by violation of 
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its corporate powers; that it was put into liquidation by order of Gen- 
eral Banks, of 13th June, 1863, and that it cannot now sue or be sued. 

There is no evidence that the bank violated its corporate powers or 
neglected to comply with the provisions of its charter. 

Had the bank so done, such conduct does not, per se, destroy it or 
produce a forfeiture of its charter. Its charter must be declared forfeited 
by those whom the law authorizes so to declare under such proceedings 
asare prescribed by law. 

The order did not declare the charter of the bank forfeited. General 
Banks, believing the bank insolvent, appointed by the order, certain 
commissioners to effect the liquidation of the bank, to convert its assets 
into cash, to pay the bill-holders, and to distribute the remainder of 
the cash as in case of insolvency of individuals. 

He did not consider that the order involved the forfeiture of the bank’s 
charter, for, on 29th September, 1863, he ordered that the affairs of the 
bank, for the purpose of liquidation be restored to such of its directors 
who had taken the oath of allegiance to the United States, on or 
before the first of October, 1862. 

Nor did his successor, General Canby, consider that the order of the 
13th June, 1863, forfeited the bank’s charter, for on the 5th January, 
1866, he ordered an election to be held under the direction of inspectors 
for directors of the bank, in accordance with the laws of the State and the 
bank’s charter, and on the 26th of the same month, he ordered the assets 
and property of the bank to be turned over to the directors, elected 
under the order of 5th January, 1866, who were to proceed with the liqui- 
dation. 

Let the judgment rendered against defendant be affirmed. 





No. 1629.—W. A. Manoum ov. J. W. Bett. 


In 1862 plaintiff removed temporarily to the State of Texas, a place of refuge during the war, leaving 
his plantation and affairs in charge of his son-in-law, N. A. Bacon, with full power to manage the 
same as he, the agent, would his own affairs. The agent sold some of the cotton and some lumber, 
and notified the owner thereof by letter. Plaintiff returned from Texas after the war had ended, 
but made no objection to the action of his agent in the sale of the cotton until the institution of 
this suit for the recovery of the value: Hel/—That his knowledge of the action of his agent in 
selling the property, and failing to make any objection thereto, amounted to a ratification thereof, 
binding on the principal. 


PPEAL from the District Court, Parish of Carroll, Farrar, J. 
Ik DeFrance & Deloney, for plaintiff and appellant. W. G. Wyly, for 
defendant and appellee. 

Lazauve, J. The plaintiff alleges, in substance, that the defendant is 
indebted to him in the sum of $3,200, with interest; that in the year 
1862, petitioner moved, temporarily, to Texas, as a place of refuge during 
the late war; that when he left his home in the parish of Carroll, he left 
houses upon his place, and a large amount of cotton; that during his 
absence from home all his cotton was taken by unauthorized persons, who 
appropriated it to their own use; that said James Bell took sixteen bales, 
pretending to have purchased it, and sold the same and used the pro- 
ceeds thereof; that petitioner authorized no one to sell said cotton, 

The petition concludes by praying accordingly. 
The defendant pleaded the general issue, 
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The Court below, gave judgment in favor of defendant, and the 
plaintiff appealed. 

N. A. Bacon, a son-in-law of plaintiff, testified ‘‘ that he acted as agent 
for plaintiff during his absence, and as such, sold some cotton and 
lumber; that Mr. Mangum éold him to do with the cotton and lumber just ag 
he would do with his own, or if it was his own, This authority was given 
witness in 1863, previous to the sale of said cotton; he sold other cotton 
and lumber of Mr. Mangum’s, besides this; he sent word to Mr. Man- 
gum, whenever he would sell any property; he never heard of any 
objection on the part of Mangum, to the sale of the cotton, until this 
suit was brought; he further states, on cross-examination, that he knows 
that plaintiff received some of his letters, in which he informed him that 
he had sold the cotton; that plaintiff stayed at witness’ house several 
weeks, on his return from Texas, and during that time, he never objected 
to the sale of the cotton; this was after the sale of the cotton, which 
was delivered to Bell, on the 16th January, 1864; he further states that 
he was agent to dispose of the ejects lefton the place.” 

This suit was only brought on the 3d September, 1866. 

It appears to us, from the declaration of the plaintiff, that he moved to 
Texas, as a place of refuge during the war, his silence after being 
informed of the sale, and his return from Texas, and all the cireum- 
stances of the case, that he had intended to authorize his son-in-law to 
do with his cotton what he might do himself; besides we are satisfied 
that his conduct, and his tardy suit amount to a ratification of the sale, 
and that this action is an after-thought. 

It is therefore ordered, and decreed, that the judgment appealed 
from, be affirmed, with costs. 
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No. 1618.—E. J. Detony, Administrator, 7. Evan Groraz and the Sheriff. 





A, having sold a tract of Jand to B retained a mortgage thereon for the unpaic portion of the price, 
with the pact de non alienondo in the act of sale. B. subsequently sold the same tract of land to 
C, without an assumption in the act of sale of the existing mortgage. A lost his mortgage 
by allowing ten years to elapse without reinscription; H+//—That C, the third purchaser, held tha 
property free from the mortgage of A, after the lapse of ten years from its inscription, notwith- 
standing the pact. de non alienando contained in the act of sale from A to B, and that the third pur 
chaser could successfully enjoin the order of seizure and sale taken out by A. 


PPEAL from the District Court, Parish of Carroll, Farrar, J. 
| DeFrance & Deloney and Hynes & Gordon, for plaintiff and appellee, 
M. DuBose, for defendants and appellants. 

Howeut, J. On the 13th day of November, 1855, the defendant, Evan 
George, sold to Mrs. Emily A. Knox, a plantation in the parish of Carroll, 
contaning 585 acres, with the slaves, stock, etc., thereon, for the sum of 
$34,000, part in cash and the balance in notes secured by mortgage, duly 
recorded on the next day, (November 14th, 1855,) and reinscribed on the 
10th of April, 1866. On 21st August, 1856, Mrs. Knox sold the said land 
with other to Daniel McNeill for $30,000 in notes secured by mortgage 
duly recorded. 

The first vendor, Evan George, having, on 26th May, 1866, obtained 
an order for a writ of seizure and sale, and caused the land to be seized 
on the 30th of June following, the plaintiff as administrator of the suc- 
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gession of Daniel McNeill, deceased, instituted this suit to have the said 
order of seizure and sale declared illegal, on the ground, that said George 
pas no right or privilege upon said property, which belongs to said 
succession. 

The defendant excepted to the petition on the grounds: ‘‘1st, That 
plaintiff is without interest to intervene in his suit, being the owner of the 
property seized, by the title from Mrs. Knox, venJee of defendant, he 
pas not, nor can have, any mortgage upon the same, and is neither injured 
por benefitted, whether defendant’s mortgage retains or loses its rank 
for want of reinscription or otherwise. 2d, That actions by intervention 
or third opposition are not admissible under the law to arrest or interfere in 
executory proceedings. 3d, That no sufficient cause is stated in the 
petition to arrest the proceedings.” He subsequently filed an answer, 
alleging in substance, that by reason of the pact denon alienando in his 
sale to Mrs. Knox, the plaintiff, who holds by purchase from her, cannot 
avail himself of the omission to reinscribe defendant's mortgage within 
ten years. 

The exceptions were referred to the trial on the merits, and judgment 
was rendered in favor of plaintiff, declaring the mortgage given to defen- 
dant, George, to be invalid as to the former for the want of reinscription; 
from which defendant appealed. 

To the first ground of exception, it is successfully replied that the 
plaintiff, as owner, had an interest in showing that his property had been 
relieved of an encumbrance placed on it by his vendor, not assumed by 
him in his purchase, as between his vendor and her vendor he was a 
third person, and the stipulation of non-alienation in favor of the latter, 
only deprives him of the right to notice of proceedings against the 
mortgaged property. 

The second and third grounds might be good against an order or any 
action of the Court suspending the executory proceedings of defendant; 
but we presume the sheriff acted upon his own risk and responsibility 
in suspending them. 

Upon the merits, we think, the judgment of the lower court is sus- 
tained by the law. The plaintiff in his act of purchase did not assume 
the mortgage in favor of defendant, andas to him the effect of the 
inscription ceased at the end of the ten years, within which a reinscription 
should have been made, and the property having passed from the mort- 
gagor, was relieved of the mortgage as his property. 





—— 





Judgment affirmed. 





No. 1630.—Jonun H. McIntyre v. Davin Hawn. 
Interest will not be allowed in the judgment unless prayed for in the petition. 


PPEAL from the District Court, Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellee. DeFranc & 
Deloney, and W. G. Wyly, for defendant and appellant. 

Hyman, C. J. Plaintiff sued to recover of defendant the value of nine 
bales of cotton, weighing 4,500 pounds, as having been shipped and sold 
by defendant for him, 

28 
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The jury, before whom the case was tried, gave a verdict against defen. 
dant for $1,250. The Judge having rendered judgment pursuant to the 
verdict, defendant appealed. 

Defendant received the cotton to ship and sell it for plaintiff. 

There is no evidence of what the cotton was worth at the time of its 
delivery cr sale, except defendant’s declaration. 

When defendant received the cotton, he stated that by shipping, forty 
or forty-five cents a pound could be gotten for it; but there is evidence 
that before it was shipped its value had very much decreased, and it would 
certainly be unjust to make defendant pay such value as he stated on its 
delivery, when there is no evidence that there was neglect on his part in 
shipping the cotton. 

With the evidence before us, we can only fix the value of the cotton 
when sold, by an offer made by defendant, about the time of sale, to buy 
cotton at twenty-seven cents a pound. 

We think judgment should be against defendant for what he was 
willing to give for cotton about the time of the sale of plaintiff's cotton, in 
the absence of other proof of value. 

At defendant’s valuation, the 4,500 pounds of cotton were worth $972, 
There is evidence that he paid plaintiff $110, which reduces the amount 
owing by him to plaintiff to $862. 

As no interest is claimed by plaintiff, none can be allowed him. Code 
of Practice, Art. 553. 

Itis decreed that the judgment of the District Court be annulled and 
reversed. Itis further decreed that plantiff recover of defendant the 
sum of eight hundred and sixty-two dollars, and the costs of suit in the 
District Court, the cost of appeal to be borne by plaintiff. 


Rehearing refused. 





No. 717.—Otutver Ross v. T. Smrru, Syndic. 


Merchandise that has been stored with a store-keeper, who afterwards becomes insolvent, and makes 
a surrender of his property, may be recovered by the owner, notwithstanding it has been included 
in the surrender. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
B. Egan and A. Saucier, for plaintiff and appellee. Miles Taylor, 
for defendant and appellant. 

Howett, J. Thisisa suit for certain merchandise, alleged to have 
been stored with C. K. Gallagher before his surrender, and sequestered 
in the hands of the defendant, his syndic. 

A judgment was rendered in the lower court, decreeing the plaintiff to 
be the owner of the property, and the defendant has appealed. 

We have carefully examined the evidence, and can see no reason to 
disturb the judgment. The witnesses testify that plaintiff had a lot of 
sugar and playing-cards, corresponding with those sequestered herein, in 
the store of the insolvent when it was closed, and the receipt of the 
insolvent for the same as the property of plaintiff is also in evidence. 
The rebutting evidence is not such as to defeat plaintiff's title. 

Judgment affirmed, with costs. 
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No. 1648.—S. Dursm o. E. & L. Sprmizr. 


Where the holder of a promissory note has failed to bring suit until after prescription has obtained, 
and the evidence shows that he might have brought suit at any time for several months previous, 
the plea will be maintained. 20 An. page, 131. 


PPEAL from the District Court, Parish of St. Helena, Ellis, J. 
E. J. Ellis, for plaintiff. Thos. C. W. Ellis, for defendant. 

Howe, J. Defendants have appealed from a judgment against them 
‘as makers of a promissory note, bearing ten per cent. interest from its date, 
and due on the 31st January, 1861, to which, among other defences, they 
set up the plea of prescription. 

Citations were served on 3d October, 1866, and consequently prescrip- 
tion had been acquired, unless interrupted. To showan interruption and 
suspension, plaintiff proved that the defendants were, for sometime, in 
the rebel army, and that when exceptions were filed by soldiers in said 
army, because of being in the said service, the suits against them were 
dismissed. 

No suit was brought by plaintiff against these defendants, although 
they were most of the time in their parish. 

These facts do not establish a legal interruption or suspension of pre- 
scription. Service at any time might have been made at the respective 
domicils of the defendants; and besides, suit might have been brought 
during a period of sixteen or seventeen months after the close of the 
war, before it was actually brought. The plea should be maintaind. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendants, with costs in both 
courts. 





No. 1675.—ApeEnamwe C. Gin and Josepuine R. Gurvavtrt, Tutrix, ». 
Wa. B. Hosmer, Administrator. 


The question of prescription, and of the interruption of prescription, cannot be considered on an 
application for an order of seizure and sale. The doctrine in the case of Perroux v. Lacoste, (19 An 
page 266,) reaffirmed. 


PPEAL from the District Court, Parish of St. Tammany, Filis, J. 
J. M. Thompson, for plaintiffs and appellees. G. H. Penn, for 
defendant and appellant. 

Instey, J. This is an appeal from an order of seizure and sale, and the 
ground relied on, in this court, to have the order rescinded is, that the 
notes sued on were upon their face prescribed when the order was 
granted; and there was no authentic evidence to show that prescription 
had been interrupted. 

The question presented in this case was carefully considered in the 
case of Perroux v. Lacosie, (19 An. p. 266) upon a rehearing thereon; and 
it was there held, that the questions of prescription and the interruption 
of prescription cannot be considered on an application for an order of 
seizure and sale. That the debtor is amply protected by Art. 739 C. P. 

We reaffirm the doctrine taught in that case, and for the reasons 
therein given, and now again adopted, it is ordered, adjudged and 
decreed that the order of seizure and sale appealed from, be maintained, 
and the appeal dismissed, with costs. 
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No. 1130.—S. B. Saurn & Co. v. R. S. Morss & Co. 


On 2th of April, 1859, S. B. Smith & Co,, of New Orleans, madea written contract with R. 8. Morse 
&Co., proprietors of the City and Arcade‘hotels, to furnish them with all the ice they might require 
for the use of said hotels, for the term of five years, to commence on 15th of June, 1859, atthe 
rate of $15 00 perton. On the 3ist of Uctober, 1861, the contract was so dified as to increase the 
price of the ice furnished, to $1 50 per hundred pounds, or $30 per ton; this agreement to remain 
in force during the continuance of the blockade. The blockade was formaliy raised July 1, 1962. 
On the 16th of April, 1363, S. B. Smith & Co., bring suit against R. 8. Morse, liquidating partner 
of R. S. Morse & Co., for $1,252 10, balance due for ice furnished. R. S. Morse, liquidator, filed g 
plea in reconvention, setting up, that notwithstanding the contract with S. B. Smith &Co. to 
furnish all the ice required for the two hotels, from 15th of June, 1859, to 15th of June, 1864, at 
fixed rates, he was compelled to buy ice at various times at a much higher rate, thereby 
increasirg the expenses for ice for the two hotels, in the sum of $2,564 61, for which he prays 
judgment in reconvention. 

8. B. Smith & Co. sought to avoid the contract on the ground, first, that Morse was not bound by it; 
that he might never want any ice at all, and in that event Smith would have no remedy. On this 
point it was held by the Court that the legal principle, that there can be no contract where only 
one of the parties to it is bound, has no application in this case, because, under the contract, R. 
S. Morse & Co. were bound to purchase all the ice necessary for their hotels, at a fixed price, from 
8. B. Smith & Co. The second objection was, that the parties were released by a fortuitous event, 
to-wit, the war. To this objection the Court held that the terms of the contract showed that 
the parties contracted with reference to the war, and were bound by it. The evidence adduced on 
trial shows that R. S. Morse & Co., or R. S. Morse, liquidator, did no act which amounted to a 
waiver of his claim to a performance of the contract, It was finally held by the Court, that §, 
B. Smith & Co. were bound by their contract with R. S. Morse & Co, and that R S. Morse 
liquidator, recover in reconvention, of S, B. Smith & Co., the amount of $2.564 'l, the increased 
price which they had to pay for ice, on account of the failure of S. B. Smith & Co. to comply with 
the contract. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
E. J. Goode, for plaintiffs and appellees. W. H. Hunt and W. 0. 
Denegre, for defendants and appellants. 

Instey.—This is a suit against R. S. Morse, as surviving and liquida- 
ting partner of the late firm of R. S. Morse & Co., for the recovery of a 
bill of ice, furnished for the City Hotel up to 16th April, 1863, and amount- 
ing to $1,252 10 with interest. 

The answer is a general denial, and there is also a plea by which the 
defendant claims in reconvention from the plaintiff, $2564 60 with 
interest. 

The reconventional demand proceeds from certain agreements, between 
the parties, of the following tenor-.: 





‘* New Orleans, April 28th, 1859.” 

** Having made a contract with R. S. Morse, and agreed to furnish him 
with all the ice he may require for the use of the City Hotel, Arcade 
Tvtel, &c., at the rate of seventeen dollars and fifty cents per ton, eighty- 
seven and a half cents per hundred, for five years, from the 15th day of 
June, 1859, until 15th June, 1864, we agree hereby for a certain consid- 
eration in hand paid, to pay back or hand over to Mr. R.S. Morse, or 
his assigns, connected with him in the above-mentioned hotels, purchases 
of us, the same to be settled and paid over at the time the ice-biils are 
settled, or at the time Mr. Morse may require, leaving the net costs of 
his ice fifteen dollars per ton.” 

(Signed) “S. B. Smrtrn & Co. 

Testimony of George Moore: ‘It may be asked by some friend why 
we make the above deduction, and favor him over his neighbors ; because 
he has favored us in former times, and in time of need, and we feel fully 
satisfied to get cost for our ice of such, but not so with others.” 

(Signed) “S. B.S.” 
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** New Orleans, October 31, 1861.” 
“We hereby mutually agree that the price to be paid for ice shall be 
temporarily raised to one dollar and fifty cents per one hundred pounds. 
The agreement to remain in force during the continuance of the block- 
ade. It is further agreed, that the written contract is not in the least 
impaired by said temporary agreement.” 








_ 
—_— 


(Signed) “S. B. Surra & Co.” 
(Signed) *“R. S. Morse & Co.” 
The account set up in reconvention, is thus stated : 
“Messrs. S. B. Surrn & Co., To R. S. Morsz, Dr.” 
“For amount paid for ice furnished from May, 1861, to June, 
ee EC + scnccasencocesseeranensentanes $3,908 60 
Credit—By amount due on the above quantity of ice, if fur- 
nished by S. B. Smith, as per ice contract..............+4 1,343 99 


Difference between the amount paid by R. S. Morse for ice, 

and the amount he was bound to pay under his contract with 

S. B. Smith & Co., to furnish ice at three-quarters of a cont 

OP POURS. 2.2 occ cccccscccccccccccccesccsesccosccosescees 2,564 61 

The first question presented is, are the agreements which are trans- 
cribed above, legally binding upon the parties to them ; if so, they must 
be enforced. C. C. 1895, 1940, 32 1 and 2. 

A careful perusal and due consideration of the two contracts, of the 
28th April, 1859, and of 31st October, 1861, have satisfied us that the con- 
tract was always understood by the parties to it, as entered into between 
the proprietors of the ice depot, on the one part, and the proprietors of 
the City and Arcade Hotels, on the other part. 

True, in the act of 28th April, 1859, the name only of R. S. Morse fig- 
ures in the body of it, and it is not signed by him, and that his partner, 
George Moore, seems to have subscribed it as a witness; but all this is 
unimportant, as in the act of 31st October, 1861, wherein the price of the 
ice was temporarily augmented, $1 50 per ton ‘during the continuance 
of the present blockade,” it was mutually, specially and distinctly agreed 
that the contract of the 28th April, 1859, was not in the least impaired by 
the temporary agreement of the 31st October, 1861, and the parties to the 
original and supplemental agreements, themselves admit by signing the 
names of both firms, 8. B. Smith & Co. and R. S. Morse & Co., to the 
last agreement, who the contracting parties really were throughout. 

The first contract did not require the signature of Morse & Co. to it, 
to bind Smith & Co., as the acceptance of a contract need not be made 
by the same act, or in point of time, immediately after the proposition. 
C. C. 1798. A party need not accept a contract expressly, or by his sig- 
nature. He does so, by availing himself of its stipulations. Hen. Dig. 
p. 1002, No. 16. 

Several objections are urged by the plaintiff against the contract. The 
first objection is: That Morse is not bound by it, as he might at pleasure 
refuse to get ice from Smith, and Smith would be without remedy ; as 
the contract only stipulates that Morse shall pay for such ice as he may 
require from Smith, a certain price on delivery, and he might not have 
required any, and Smith would have no redress. 

This involves the legal proposition, that there can be no contract where 
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only one of the parties to it is bound; but it has no application here, 
unless it be supposed that the contract contemplated that it was optional 
with Morse & Co., to dispense entirely with the use of ice in their large 
hotels, which is not sanctioned by any reasonable construction that can 
be placed upon the contract. 

The obligation imposed on Morse & Co. by the contract, was, that all 
the ice that would necessarily be required for their hotels should be taken 
from Smith & Co. at a stipulated price, which was regulated more than 
once between the parties, to adapt it to the state of the times. Had 
Morse & Co. purchased ice from other parties, it would have been a vio- 
lation of their agreement with Smith & Co., who would have been legally 
entitled to redress for its infraction. 

The second objection is, that Smith & Co. were excused from a com- 
pliance with the contract, by a fortuitous event, and irresistible force, the 
war. 

This we deem wholly untenable, as we are satisfied that the agreement 
contemplated a state of war, and that the parties contracted with refer- 
ence to its consequences. 

The plaintiffs, however, were not prevented from furnishing ice under 
their contract during the period embraced in the bill sued on. The 
blockade was formally raised July 1st, 1862, and the plaintiffs sue for the 
value of ice furnished the defendant up to the 16th April, 1863; while, by 
their contract, they were to furnish it, and did furnish it, until the 15th 
June, 1864. From the Ist of July, 1862, to 15th June, 1864, there was 
no actual blockade. 

The third objection is, that the conduct of Morse amounted to a waiver 
of his claim to a performance of the contract. 

It is said that after the blockade, Morse ‘‘ purchased ice regularly from 
Smith at much higher rates than the contract called for, and when 
Venard, Smith's agent, raised the price of ice, and notified Morse, among 
other customers, Morse did not object. 

What says Venard on this point ? 

“I do not recollect,” he says, ‘‘thet Morse & Co. set up any claim or de- 
imand that ice should be furnished them at a less price under any previous 
coutract, when they were notified of the enhanced prices being charged 
them; but Morse, at one time during the period when I was collecting 
an account, said they had a contract with Smith & Co., but he knew 
Smith would make it all right when he saw him.” And he says 
that the first time he presented the account sued on, Morse claimed that 
he had a larger account against Smith & Co., on account of a contract 
for ice not being fulfilled; and again: ‘‘ Mr. Morse, I took for granted, 
from what he said, admitted the correctness of the account; he did not 
deny he owed the amount of the account, without reference to his books 
or book-keeper. His opposition to pay it grew out of the non-compliance 
with the contract. He said he had a larger amount due him by Smith 
& Co.” 

From this testimony of Venard, it is clear that Morse made no waiver 
of his claim, but asserted it. 

It appears that from the 22d April, 1863, to 15th April, 1864, Morse & Co. 
paid without objection, the various bills for ice furnished by J. F. Krantz 
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and Krantz and Smith, and it is contended by the plaintiffs, Smith & Co., 
that the ice furnished under these names ‘ was in fact furnished by the 
house or firm of S. B. Smith & Co., represented during said Smith’s ab- 
sence, by Kran'sz. S. B. Smith & Co., and Krantz and Smith, except a 
small quantity furnished by Warner, of all of which the defendant was 
well aware.” 

We do not think the testimony in the record brings home knowledge 
of the identity of the houses of Krantz & Co., Krantz, Sandes & Co., 
with that of S. B. Smith & Co. 

The last objection to the reconventional demand of Morse & Co. is, 
that Smith was never put in default. 

It is not pretended by the plaintiffs, that ice was furnished Morse & 
Co. by any others than themselves, carrying on business by different 
names; but really the identical S. B. Smith & Co., with whom Morse 
& Co. contracted. No default therefore was necessary, as the ice had 
been furnished by S. B. Smith & Co., and it became only necessary there- 
fore to carry out the contract, which on the part of Smith & Co. was to 
supply Morse & Co. with ice at a net cost of $15 per ton; and ‘to pay 
back and hand over to him the excess above that price, which he might have 
paid, at any time he might require it.” 

We think the defendant’s demand in reconvention is satisfactorily 
proved. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered, adjudged and decreed, that judgment be and it is hereby ren- 
dered in favor of the defendant, R. S. Morse, as liquidating partner of 
R. 8S. Morse & Co., and against the plaintiff. S. B. Smith & Co., upon their 
demand; and it is further ordered, adjudged and decreed, that judgment 
be and it is hereby rendered in favor of R. 8. Morse, as liquidating part- 
ner of R. 8S. Morse & Co., on his demand, in reconvention and against 
S. B. Smith & Co., and the members of said firm, S. B. Smith and John 
F. Krantz, in solido, for the sum of two thousand five hundred and sixty- 
four dollars and sixty-one cents, with interest thereon, at the rate of 
five per cent. per annum, from the 15th June, 1864, till paid, and that 
the said plaintiffs pay costs of suit in both courts. 











No. 1277.—Joacuimm Kouwn et als. » James A. McHatron—Joun H. 
Scuenck, Third Opponent. 


Inscription in the office of the Recorder of Mortgages ceases to be evidence of a mortgage after the 
lapse of ten years, and it is not subject to the rules of prescription. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 

Favrot & Lamon, for plaintiffs. 7. G. Morgan, A. M. Dunn, and 

R. E. McHatton, for defendant. S. P. Greeves, for John Schenck, third 
opponent. 

Iustry, J. The plaintiffs, in virtue of a final judgment which they 

had obtained against the defendant on certain mortgage notes, had caused 

to be seized and advertised for sale the hypothecated property, when 
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John H. Schenck, claiming a prior lien on the property seized, to secure 
the sum of $36,000, which said sum he avers James, McHatton undertook 
and assumed to pay when he bought the property. He prays that this 
amount be retained by the sheriff, and that his said claim be paid out of 
it. Against the claim thus set up, the plaintiffs in their answer contend, 
among other things, that the pretended mortgage to Schenck has lost its 
Yank and effect by lapse of time and non-registry ; and that by the ope- 
ration of law and the laches of said Schenck, the plaintiffs’ mortgage 
takes precedence. 

The court below, on the ground also that the opponent’s mortgage had 
not been legally reinscribed, dismissed his opposition, and gave judgment 
therein in favor of the plaintiffs, and Schenck has appealed. 

The third opponent, in his brief, complains that the record is unne- 
cessarily voluminous, which it certainly is, involving as it does, as he 
properly contends, but two questions, which is, whether by the want of 
reinscription of his mortgage, its effect as to the plaintiffs is gone, and 
the effect of the clause in the sheriff’s sale, to which allusion will be 
made. 

The mortgage to him from Holt and Hutchinson, the one he claims 
under, was recorded on the lst of May, 1855, and it was cancelled and 
erased at the request of the plaintiffs, on the 3d of March, 1866, for want 
of reinscription. 

The necessity for the registry and reinscription of a mortgage cannot 
be questioned. C. C. 3333, 2A. 100. 6 A. 321. 10 A. 596. 12A. 216. 
11 A. 390. 13 A. 569. 

The opponent, Schenck, however, pleads vis major as a legal excuse 
for having failed to reinscribe the mortgage, and invokes the maxim, 
Contra non valentem agere non currit prescriptio, and he relies on a clause in 
the sheriff's deed to McHatton, under a fieri fucias, by which it appears 

‘that of the price at which the property was adjudicated to him a part of 
the price was paid in cash and “the balance of the said adjudication 
retained in said purchaser’s hands, to satisfy the mortgage in favor of 
John H. Schenck for $36,000. 

As to the vis major, admitting that the mortgage notes held by Schenck 
were mislaid in his counsel’s hands, that did not prevent his obtaining frum 
the proper office a copy of his act of sale and mortgage to be reinscribed, 
particularly, as the original act was on record upon the spot at which the 
reinscription should have been made, and he had ample time and oppor- 
tunity to make it. 

This Court has lately held that inscription ceases to be evidence of a 
mortgage after the lapse of ‘en years, and that it is not subject to the 
rules of prescription. 18 A. 133. Britton & Koontz v. Jas. Norment, 
Recorder, Op. Book 35, p. 740. 

McHatton purchased the property at a sale made by the sheriff several 
years previous to the date of the mortgage granted by him to the plain- 
tiffs; and in the sheriff’s deed is a clause which the opponent relies upon 
to place his lien above that of the plaintiffs. 

By this sale, which was a cash one, it appears that McHatton paid the 
cash portion of the price, and as the deed shows ‘the balance of said 
adjudication was retained in the said purchaser’s bands to satisfy the 
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mortgage in favor of John H. Schenck for $36,100.” 

This claim of Scheuck’s being an hypothecary one, formed a part of 
the price of adjudication, and the purchaser bought the property su!ject 
to that lien; but no morigage resulted direcily from the sheriff’s sale to 
secure it, beyond the original lien. 

The whole unpaid price, however, of the sheriff’s sale, was secured by 
the vendor’s privilege, but for want of due and timely inscription of the 
sheriff’s deed in the proper office, the privilege which the law accorded to 
Schenck as a mortgage creditor on the land adjudicated to McHatton, 
“degenerated,” as this Court said in the case of Taylor et al. v. Crain’s 
administrator, 16 La, 292; 3240-41, into an ordinary mortgage, which 
took effect only from the date of the inscription, long previous to tho 
date of the plaintiffs’ lien, acquired by them long afterwards from 
McHatton. But was there any lien inscribed against the land in contro- 
yersy, When the case was tried in the court below? We must presume 
not, as by the certificate of the recorder in evidence, dated about the 
time of, or shortly previously to the trial, not opposed or rebutted, and 
which we deem prima facie evidence, it appears that no mortgage what- 
ever was recorded in favor of Schenck. Art. 3356, C. C. 

Believing however that the opponent relied upon the recorded sheriff's 
deed, and did not therefore offer evidence to rebut the recorder’s certifi- 
cate, we think justice requires that the case be remanded to enable him 
to show that his mortgage, resulting from the sheriff’s sale, was never 
cancelled, and that it is still extant upon the records of the recorder. 
C. P., Art. 996. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed, and that the case 
be remanded for a new trial, and for further proceedings according to 
law, at the costs of the appellees, 
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No. 1131.—Cuas. E. Spencer & Co. v. Buoomrieip & Sreen. 


Where the record discloses the fact that the appeal was taken for delay, damages will be allowed as for 
frivolous appeal, : 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
‘1 Geo. L. Bright, for plaintiffs and appellees. Henry J. Leovy, for 
defendants and appellants. 


Instey, J. The defendants have taken a suspensive appeal from a 
judgment rendered against them on a money-claim in favor of the 
plaintiffs. 

We can perceive no error in the judgment rendered by the lower 
Court, and none has been pointed out to us by the appellants, and it 
seems evident that delay was the object of the appeal. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with five per cent, damages, at the costs of the 
appellants. 
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No. 1651.—Grorce Incram v. Pouice Jury, oF THE ParisH op 
Sr. Tammany et als. 


Where the evidence shows that ariver has been navigated by steamboats for a considerab!e length of 
time it will be considered as a public highway, and the plea of prescription will not avail in favor 
of those seeking to obstruct the navigation. 

The police jury of a parish may be prohibited by a writ of injunction from building bridges across nay- 
igable rivers running through the parish so as to obstruct the free navigation thereof. 


PPEAL from the District Court, Parish of St. Tammany, Ellis, J, 
Penn & Thompson, for plaintif and appellant. Alfred Hennen, for 
defendant and appellee. 


Brief of plaintiff and appellant. * * * We think that we have clearly 
made out our case, and established the fact that the river Bogue Falia is 
navigable as alleged in plaintifi’s petition, and by reference to the tran- 
script it will appear that after plaintiff closed his testimony, the defen- 
dants were of the same opinion; for it was then that they filed the plea 
of prescription, thus tacitly admitting that our right originally existed, 
and resting their defence on the strange grounds that by an uninterrupted 
violation of the law for several years they have acquired a right to perse- 
vere in their wrong-doing. 

We know that this court is usually loth to reverse the decision of a 
jury, trusting much to the correctness of their opinion, from the fact that 
they are able to judge of the credibility of the testimony, from personal 
knowledge and observation of the witnesses, but we hope there will be no 
such feeling on the part of the Court in this case, where the verdict of the 
jury is so contrary to the law and evidence, and that the Court will bear 
in mind the fact, that the jury knew, (and it certainly was constantly 
kept before them by the defendant’s counsel during the trial,) that in 
deciding against the defendants in this case, they would be condemning 
themselves to pay costs of suit, and of erecting a proper bridge, as the 
Police Jury would levy a tax for this purpose, to which each inhabitant of 
the parish would be subject. The plaintiff does not wish to obstruct the 
public travel across the river, at the point in contest; he only asks that it 
be so arranged as to not interfere with his rights as a citizen to navigate 
the river. ‘This can be easily done by constructing a drawbridge or float- 
ing bridge, such as is usually thrown over navigable streams. Although 
there is but one plaintiff in this action, the rights of many persons living 
on the banks of the river between the town of Covington and the resi- 
dence of plaintiff are interested in the decision of this case. To establish 
the navigation of the stream is a matter of great importance to all living 
above the point where the bridge has usually existed, as it will most cer- 
tainly increase the value of all property situated above said point. 


Lasavve, J. Thisis an injunction suit brought by George Ingram, a 
resident of the parish of St. Tammany, who alleges that he has his 
residence and place of business on the bank of the Bogue Falia river, 
about one mile north of the town of Covington in the said parish; that 
he is engaged in manufacturing brick for sale, and in shipping them 
down said river to the city of New Orleans. That said river is naviga- 
ble up to said point, and even beyond for ordinary vessels, flats and 
small size steamboats usually navigating Lake Pontchartrain, and is by 
the laws of the land a common highway. That said river being ob- 
structed from the point leading from the corporation line of said town of 
Covington, and its free navigation being prevented thereby, said ob- 
structions were removed in order that petitioner might exercise his right 
to navigate said stream, That he believes and fears that the Police Jury 
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of the parish of St. Tammany, through its officers and employés, are in 
the act of constructing across said river, at said point, alow bridge, which, 
ifcompleted, will prevent the navigation of said river. That he entertains 
said fear from the fact that they have ordered the overseer of the road 
crossing the river at said point to construct said bridge. That if said 


' pridge is erected, it will damage petitioner in the sum of at least three 


thousand dollars. That the acts of said Police Jury are illegal, and that 
an injunction is necessary to protect petitioner’s rights. Prays that said 
parties be enjoined from constructing said bridge, or obstructing the 
navigation of said river. The clerk issued an injunction in accordance 
with the prayer of petitioner. 

The defendants, in their answer, deny all the allegations contained in 
plaintiff's petition, and pray fora trial by jury. The defendants plead 
prescription of ten, twenty and thirty years. 

The jury found a verdict in favor of the defendants, and the Court gave 
judgment accordingly, dissolving the injunction provisionally granted, at 
the costs of the plaintiff, who appealed, 

It appears that there was formerly a bridge on the bayou or river in 
question, at the place mentioned in the petition, and that the defendants 
were about to reconstruct the same when they were enjoined from rebuild- 
ing it. That the ruins of the bridge in controversy, are about ten feet 
scant above the water, and that the bridge would form an obstruction to 
the navigation of the stream for boats and vessels of ordinary class, 
which could not pass at all. 

If this bayou or river be navigable, the defendants have no right to 
build the contemplated bridge, unless it be erected on such a plan that it 
will not obstruct the free navigation of said river. 

Captain John Thompson, testified: 

“He is captain of the steamer Aurora, running from the Sulphur Spring 
to New Orleans, carrying bricks: The Sulphur Spring is on the Bayou 
Falia river in the parish of St. Tammany. This Steamer runs above that 
point and place to the brick-yard of plaintiff. The Aurora carries 20,000 
bricks; her tonnage is forty-five tons registered; where the brick-yard is, 
the channel is about twenty feet wide in low-water, and about thirty feet 
in high-water; the draft of this boat is four feet loaded; he has been 
running this boat a month and has made regular trips from the brick- 
yard to the Basin in New Orleans; from his knowledge of this river, it is 
navigable between the two points mentioned for vessels and small 
size steamers that usually navigate Lake Ponchartrain; the bricks are 
manufactured for a company in New Orleans and Mr. Ingram is the fore- 
man. Witness had already made in October, 1867, three trips, and was 
on his fourth; had carried between 17,000 and 18,000 bricks in low-water; 
there is ebb and flow in the river up to the brick-yard; generally twice a 
day ebb and flow; the length of the Aurora is ninety feet, breadth four- 
teen feet three inches.” 

It appears from the testimony of other witnesses, that this Bayou Falia 
has often gone over the bridge, which was carried away; that at the place 
of the bridge, the waters of the Bayou Falia have risen from low- 
water-mark, to about twenty feet perpendicular in a freshet. This 
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Bayou Falia empties into the ‘Tchefuncta river, and the latter into Lake 
Ponchartrain. 

The residence of plaintiff is about a mile by land from the town of 
Covington in St. Tammany parish. 

Upon the whole, we are of opinion that this river Falia is navigable in 
the intendment of the law, and that no plea of prescription can avail in 
such a case as this, involving a thing hors de commerce and a public right, 
3.N. S. 650; 18 L. 272. 

It is therefore ordered and decreed that the verdict of the jury be set 
aside, and the judgment rendered thereupon be annulled and avoided, 
It is futher ordered and decreed that the injunction be made perpetual, 
without prejudice to the defendants’ rights to build and erect such g 
bridge that will not obstruct the free navigation of said river Falia; the 
defendants and appellees to pay costs in both courts. 





No. 1708.—Succrssion oF Rosert J. Banton. 


Where the evidence shows that justice has been done by the Judge a qu, the judgment will not be 
disturbed on appeal. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
McVea & Hunter, for W. J. Banton. Cross & Hurdee, forS. Decker, 
executor. 

LaxzavveE, J. The executor having filed a final account of his adminis- 
tration, the same was opposed by divers creditors, and the Court having 
restrained in part said oppositions, an appeal was taken. 

We have examined the case, and we believe the judgment of the Court 
a qua, has done justice between the parties. 

Judgment affirmed, at the costs of the appellant. 








No. 1029.—Wm. R. Cranez, Executor, ». Jutes Benir et als. 


Where the certificate of notice of protest oi a promissory note does not show that the endorser was 
notified, and there is no other evidence fixing his liability, be will be discharged. | 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Durant & Hornor, for plaintiff and appellee. A. & ML Voorhies, for 
defendants and appellants. 

Howett, J. P.S. Sanchez has appealed from a judgment against him 
as an endorser of a promissory note. He complains that he has been 
condemned without sufficient evidence to fix his liability, and denies 
expressly that notice of protest was ever served on him. 

On the trial, the only evidence adduced against him was the note and 
the protest on file; the certificate of notice of protest was not offered, 
and we find in the record no proof of notice to appellant to sustain the 
judgment against him. 

It is therefore ordered that the judgment against P. S. Sanchez, the 
appellant, be reversed, and that there be judgment in his favor, and 
against the plaintiff, as of nonsuit, with costs in both courts. 

















































NEW ORLEANS, MARCH, 1868. 


Surls v. Hienn. 








No. 1554.—P. Mortere v. Rostnson & Jones & Wu. Gotprna. 


Where the appellant allows three judicial days to elapse after the return-day, before filing the 
transcript in the Supreme Court, the appeal will be dismissed on motion of the appellee. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
C. Dufour, for plaintiff and appellee. Wm. H. Hunt, for Golding, 
defendant and appellant. 


Howett, J. This appeal was returned on the second Monday, 13th 
day of January, 1868, and the transcript was not filed until the 22d day 
of said month, more than three judicial days having expired. 

The appellee has filed a motion to dismiss the appeal on said ground, 
and the appellant replies that the motion is too late, not having been filed 
within the three days after the return-day. Since the ruling in the case 
of Dwight v. McMillen (4 A. 350,) it has been the practice to dismiss 
appeals on this ground, without reference to the delay in filing the 
motion, provided the appellee has not waived his right by making 
appearance. The present bench has had occasion more than once to apply 
this rule of pratice, and we see no good reason in this case for departing 
from it. See 10 A. 75. 

The want of citation in the case of Dwight v. McMillen was one of two 
causes, either of which was sufficient for the decision. 

The appellee is not bound after the three days to know that the 
transcript has been filed, unless the return-day is extended. 

It is therefore ordered that this appeal be dimissed at appellant’s costs. 








No. 1141.—Wa. M. Surts v. Joun Hrenn anp WIFE. 


The husband, being the head and master of the community, can alone be bound for the debts of tne 
partnership. 

To recover against a marrried woman it must be alleged and proved that the debt was contracted for, 
and enured to, her separate and individual benefit. 


PPEAL from the Fifth District Court of New Orleans, Leaumonit, J. 
B. Egan, for plaintiff and appellee. MM. Grivot, for defendants and 
appellants. 

Howe, J. The defendants are sued as owners of the steamboat 

Frolic, for $1,300, the balance of an amount advanced by plaintiff, for the 
purpose of paying certain charges on the cargo of said boat, and evi- 
denced by a check on a bank in favor of John Hienn, one of the 
defendants. 
; An answer was filed by counsel in the name of both defendants, admitt- 
ing that the money was advanced, but averring that to reimburse the 
same certain freight-bills, amounting to $4,000, were placed in his hands 
by defendants, and that he collected $1,250 thereof, for which, or any 
part of said bills, he refuses to account to them. 

Judgment was rendered against the defendants in solido for the amount 
claimed, and they have appealed. 

The plaintiff was put on the stand to make out the defence, but his 
testimony disproves it, and sustains the correctness of his own claim. 
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It is successfully urged, however, that the pleadings and evidence do not 
make the wife responsible. There is no allegation nor proof that she 
was separate in property, or that the money advanced enured to her 
separate benefit, or that of her separate property or business. 

The law presumes the debt to be a community debt, for which the 
husband alone, as the head of the community, can be held responsible, 
For a community debt, the plaintiff cannot obtain jadgment against both 
tie community and the wife. To recover against a-married woman, it 
must be alleged and proved that the debt is her separate debt. 

It is therefore ordered that the judgment of the lower court, against 
Mrs. Mary Hienn, be reversed, and that there be judgment in her fayor, 
with costs in both courts. 


On APPLICATION FOR A REHEARING. 


Howett, J. An application for a rehearing has been made in order to 
dispose of the judgment as to John Hienn, who was omitted in our 
decree. We think it unnecessary to grant a rehearing for such a purpose, 
as the appeal as to him is still before us, and we can legally dispose of it, 
by a supplemental decree. 

We consider the judgment of the lower court against him correct, for 
the reason assigned in our former opinion herein. 

It is therefore ordered that the judgment of the District Court against 
John Hienn, defendant, be affirmed, with costs. 


Rehearing refused. 
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No. 1126.—L. Toro. Moreau v. Pavut DuMAGENE. 


A mandate is gratuitous, unless a contrary stipulation has been made; and no compensation is 
allowed unless it appear from the terms of the mandate that a charge was to be made. 

Where the principal, having his agent in his employ ata fixed rate, imposes upon him additional 
duties, and enlarges his powers, without stipulating that he is to receive additional compensa- 
tion, the agent ur mandatary cannot recover any extra wages for the additional services. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
J. L. Tissot, for plaintiff and appellee. LZ. Cas/era and Roselius & 
Philips, for defendant and appellant. 

Instey, J. The plaintiff sues to recover from the defendant tne sum 
of three thousand four hundred and eighty dollars, the proceeds of sale of 
twenty-nine shares of the stock of the New Orleans Railroad Company, 
sold by the defendant, as the plaintiff's agent, and which proceeds he 
retains and refuses to pay over. 

The answer is a general denial. The sale of the plaintiff's stock is 
admitted; but, it was made, as the defendant avers, in order to secure 
his rights and claims against the plaintiff for services rendered as his 
agent, computed by defendant to be worth four thousand and five dollars, 
or five per cent. upon the amount of sales made in the plaintiff's two 
shops, superintended by him, the defendant, as clerk, invested with the 
plaintiff's power of attorney, from the 1st September, 1862, to the 4th 
March, 1865. 

The facts disclosed by the testimony are the receipt and detention by 
the defendant, of the proceeds of the stock, which the defendant also 
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admits; that on the 30th of August, 1859, the defendant and Charles 
Testard, two of the old clerks of the plaintiff, then and now a resident 
of Paris, in France, were constituted by him as his agents, jointly or 
separately, to transact his commercial business in New Orleans, which 
they undertook and transacted without any compensation or remunera- 
tion beyond the fixed salaries, which each of them received as clerks. 

Sometime in the year 1862, the plaintiff, in order to facilitate his money 

transactions between New Orleans and Paris, proposed the agency to a 
house in New Orleans, who declined it; when, on the 18th January, 1863, 
the plaintiff executed a procuration in the name of the defendant, having 
a short time previously revoked the power to Mr. Testard. Under this 
procuration to the defendant, which conferred on him some additional 
powers, authorizing him to transfer all sorts of stocks, obligations, claims, 
etc., he continued to act until he was superseded by H. Damien, also a 
olerk in the plaintiff's employment. 
i The reconventional demand, which includes the plea of compensation 
per wute, is for the services rendered by the defendant, as the plaintiff’s 
sole mandatary, from the 1st September, 1862, the time at which Testard’s 
power was revoked, until the 4th of March, 1865, when H. Damien was 
uppointed in his stead. 

The principles of law by which such cases as this are governed, are 
well and definitely established by our jurisprudence. 

The correct doctrine, we hold to be that taught in Decour’s Heirs v. 
Plantagues, 10 La. 508; Elkin’s Heirs v. Elkin’s Executors, 11 La. 226, and 
Succession of John Rex, 14 An. 317, and Maunsel White v. C. Jones, ib. 
681; it is ‘‘ that a mandate is gratuitous, unless there has been a contrary 
stipulation; this need not be expressed but may be implied,” and compen- 
sation for services shall not be allowed when it does not appear to have 
been in the contemplation of either party that a charge was to be made, 

In the case of the Navigation Company v. Collens, 12 A., p. 120, the rule 
laid down in our Code in Article 2960, as expounded by this Court, is fully 
recognized, but the Court observes, ‘‘ although the language of the law 
is comprehensive, and almost positive in its terms, many cases have been 
recognized in our jurisprudence as constituting exceptions to the rule, 
such, for instance, as those in which the mandatary’s services are ren- 
dered in the course of an employment or profession where it is customary 
to make charges for such services. Thus, lawyers, brokers, commission 
merchants, land agents, etc., though mandataries, are not presumed, even 
in the absence of any specific agreement for compensation, to render 
their services gratuitously. Also, where (as in the Succession of Fowler, 
12 A. 211) there is an understanding between the parties that the services 
of the mandatary shall be remunerated, he might recover the value of his 
services.” If, as the Court properly observes, ‘‘the Article of the Code is 

to be so construed as to have any practical application, it is evident that 

a mandatary seeking compensation for services rendered in his capacity 
i as such, must bring his claim within the scope of some exception to the 
general rule that the contract is gratuitous, and must show that his 
demand is made under circumstances from which it must be inferred that 
compensation for his services was in contemplation of both parties at the 
time the mandate was conferred, To recapitulate, he must show 




















































om es eta tO Pachlne ae ie 








282 SUPREME COURT OF LOUISIANA, 


Moreau v. Dumagene. 





—. 





1, That there is a speciai agreement, or that it was in contemplation of 
both parties, at the time the mandate is conferred on him, that a charge 
is to be made. 

2. That the services rendered by, and for which remuneration ig 
claimed by a mandatary, are in the course of an employment or profes- 
sion, where it is customary to make charges for such services, 

3. That the relations of the principal and agent are such as to justify 
the conclusion that there is an understanding between them, that the 
services will be remunerated. 

We are satisfied from a perusal of the testimony in this case, that when 
the defendant was constituted the sole agent of the plaintiff, neither the 
one nor the other contemplated a charge for the services to be rendered 
by the former, who had just previously performed nearly the same ser- 
vices gratuitously, and who, it does not appear during his agency, in his 
accounts or on the books under his control, had ever made any charge: 
whatever, except his regular salary of seventy dollars a month, and his 
board, at forty dollars per month. This is significant; besides, had he 
expected a recompense when assuming the sole agency, is it not a reason- 
able supposition that he would have notified or given some intimation to - 
his principal, that he couid not accept the mandate gratuitously, as he 
had previously done, but would require some recompense beyond his 
fixed salary, to perform the duties which would devolve on him, and was 
not his silence enough to impress his principal with the belief that the 
agency would be, as it had theretofore been, gratuitous? 

If the defendant relied upon a custom that clerks, holding powers of 
attorney for theiremployers, who reside abroad, are to be remunerated for 
the services rendered by them, as agents, beyond their fixed salaries, and 
without special agreements, it devolved upon him, the case being excep- 
tional, to show it, which he has failed to do. 

Pardessus, vol. 2, Nos. 531, 533, speaking of the class of persons to 
which the defendant belongs, says: ‘‘ Léspere de services que rendent 
ces personnes exige qu’elles soient dans certains cas depositaires de la 
confiance de leur patron, et considérés comme ses mandataires. Un 
commis en louant ses services est censé les avoir promis dans tout leur 
étendue, il ne pourrait agir pour son compte qu’en negligeant le travail 
qui lui est confié.” See Troplong Mandat, No. 236; Gouyot and Mayor, 
Droit Commercial, vol. 2, p ; Encylopédie du Droit, vol. 4, p. 590. 

The language used by the Court, in the matter of the Fowler Succession, 
7 A. 209, expresses clearly what was deemed by it such an understanding 
in regard to services rendered by an agent, as to entitle him to remune- 
ration therefor. 

‘* We do firmly,” say the the Court, ‘‘ believe from their relations and 
the evidence, that the one in/ended and the other expected vhat, if their 
relations terminated, a very liberal reward would be made for those 
services.” 

The evidence in the case before us, has convinced us that no such 
implied contract can be inferred, either from the nature of the employ- 
ment or the relation of the parties, between whom no such intention and 
expectation were ever formed or entertained. 

We need not consider the questions, whether the services rendered by 
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the agent were troublesome, or what the plaintiff’s losses were during 
the agency, all we have to determine is, whether the defendant has brought 
his case within the rule of law, or of some recognized or valid, legal 
exception thereto, which entitles him to relief, and this we think he has 
failed to do. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 
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No. 1106.—Svccesston or J. J. Micnen. 


A sale of property by an auctioneer, under an order of court, which, prior to the day of sale, 
has become inoperative, is a nullity, and the purchaser is not bound to comply with his bid, 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Lacey & Marks, and F. Haynes, for appellants. Frank W. Burthe, 
for appellee. 

Instey, J. Ata sale of the property found in the Succession of J. J. 
Michel, made in the city of New Orleans, on the 13th October, 1866, by 
N. J. Hoey, an auctioneer, and purporting to be in virtue of an order of 
the Second District Court of New Orleans, dated 11th July, 1866, certain 
lots of ground were adjudicated to Edward Hayden and F. J. Leeke, 
separate purchasers, for the prices respectively stated in the procés-verbal 
of sale. These purchasers, having refused to pay the cash instalments, 
and to furnish notes in accordance with the terms of the sale, a rule was 
taken upon each of them to show cause why they should not do so. 

They severally set up informalities and irregularities in the sales, 
which, as they alleged, rendered them null and void; and, as we deem one 
ground relied on fatal, it is needless to examine the others, which indeed 
if grounds of nullity, preceding the sales, would not have affected the 
purchasers. Hebrard’s Succession, 18 An. 485. 

It seems that an order for the sale of the property had been rendered 
on the 11th July, 1866, but on the 5th October, 1866, several days pre- 
vious to the sale, a new order of court made contradictorily between a 
creditor and the tutrix, who had obtained the first order, had suspended 
the sale until she should take out letters of administration, and furnish 
bond and security for the sum of $3,500, which she failed to do. 

It is evident, then, that when the auctioneer proceeded to adjudicate 
the property, under the last order, he acted without authority, as the 
order of court under which he sold was not then legally operative. 2 La. 
Rep. 328. 11 La. Rep. 156. 

Under the circumstances stated, the sale being a nullity, tlee purchasers 
thereat were not legally bound to comply with the terms of sale, (9 A. 232.) 
and the judgment of the lower court ordering them to do so, must be 
reversed. 

It ts therefore ordered, adjudged and decreed that the judgment of the 
District Court, on the rule dated 19th October, 1866, be annulled, avoided 
and reversed. It is further ordered, adjudged and decreed that the said 
rule be dismissed, the costs thereof in both courts to be paid by the 
plaintiff and appellee, 
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No. 1658.—Exiza Larice v. James P. Bowman et als. 


A promissory note endorsed in blank, held by the widow of her deceased husband, is presumed 
to be held as community property, and is subject to all the equities existing between the origina} 
parties. 

Where the evidence shows that the consideration of a promissory note was the price of an African 
slave, payment thereof cannot be judicially enforced. 

The doctrine in the case of Wainwright v. Bridges, (19 An. 234) reaffirmed. 


| from the District Court, Parish of West Feliciana, Cooley, J. 
Collins & Leake, for plaintiff and appellee. W. D. Winter, for defen- 
dants and appellants. 

Lasavve, J. This suit is brought on notes given in part payment and 
consideration of slaves sold by the plaintiff’s husband, Joseph F. Lapice, 
now deceased, to said defendant, James P. Bowman, by act of sale 
passed on the 4th January, 1860. 

The defence is, that the said slaves were sold, and warranted slaves for 
life, and that they have been emancipated by the government of the 
United States. 

The act of sale shows that the notes were signed by said James P, 
Bowman, the purchaser, as principal, and by Daniel Turnbull, as surety, 
in solido, to their order and by them endorsed in blank; that the plaintiff, 
then wife of the vendor, now his widow, as by her declared in the peti- 
tion, appeared in the act, and renounced her rights in the usual form. 

The plaintiff sues as holder of said notes, so endorsed in blank, and 
delivered to the vendor. 

The plaintiff, being the widow of the deceased vendor, is presumed to 
hold said notes for the community, and the succession of her said 
deceased husband, and the defence herein made must prevail against her 
in the same manner as if the suit were brought by the vendor or any one 
as his representative. 

This case presents the same facts and questions as in the case of Wain- 
wright v. Bridges, 19 A., p. 234, and others since, and the plaintiff cannot 
recover. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and avoided. It is further ordered and decreed, that judg- 
ment be rendered in favor of defendants, and that plaintiff and appellee 
pay costs in both courts. 





No. 1664.—Winu1am WE tts v. Hrram Turnace. 


Where the certificate of the clerk of the District Court shows that the record of appeal contains 
everything essential to a full examination of the case in the appellate court, the appeal will 
not be dismissed. 

Where the District Judge renders judgment in favor of defendant for a fixed amount, with costs, 
and the Supreme Court reverses that judgment, and gives judgment for a smaller amount, the 
defendant and appellee must pay ths costs of appeal. 


PPEAL from the District Court, Parish of Livingston, Ellis, J. 
Marr & Foute, and Wilson & Bradley, for plaintiff and appellant. 
Duncan & Davidson, for defendant and appellee. 
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Hyman, C. J. A motion is made to dismiss the appeal, because of the 
clerk’s defective certificate to the transcript of appeal, appellee contend- 
ing that it is insufficient. 

The clerk certified, at the close of the transcript, ‘‘ that the foregoing 
pages contained a true and correct transcript of all the proceedings had, 
as well as of all the documents filed, all the minutes of the court, and all 
the evidence adduced by the parties, except the note of evidence taken 
on a former trial.” 

We understand that part of the clerk’s certificate, ‘* except the note of 
evidence taken on a former trial,” to mean except the evidence taken on 
a former trial. 

The proceedings of the Court show that the former trial was on the 
merits. 

We think the certificate is sufficient, for the reason that it shows that 
we have before us all that can be examined by us of the proceedings of 
the lower court, and of the evidence taken therein. 

It would have been useless to copy evidence taken at a former trial, as 
we could not examine it, not having been offered and received in the 
second trial. Defendant, sued on his note by plaintiff, pleaded various 
items of payment, averred that he had more than paid the note, and for 
the excess, $24 75, asked judgment against plaintiff. 

The case was tried by a jury, and the Judge, pursuant to their verdict, 
rendered judgment in favor of defendant for $24 75, less one month’s 
interest, at five per cent., on defendant’s note. From the judgment 
plaintiff appealed. 

Defendant's note is for $850, and there being no stipulation for interest, 
it bore five per cent. interest from the time it was due, the 5th March, 
1864. . 

It is proved that defendant had claims amounting to $160 75 against 
plaintiff, when the note was due, which bore interest of like rate with it, 
and that plaintiff agreed that that sum should be credited on it. 

The other items set up by defendant, as payments, are fully proved, 
and there is satisfactory evidence that, by agreement between plaintiif 
and defendant they were to be payments on the note; but the evidence is 
not clear when some of the payments were made, though it appears that 
all were made in the year 1864. 

We are satisfied from the evidence, that defendant had paid on the 
8ist August, 1864, $585, and on the 3lst December, 1864, $125. 

By calculating the interest on the note, it will be found that defendant 
paid plaintiff $2 02 more than he owed him. 

This is evidently a vexatious suit on the part of plaintiff, and it is with 
regret that we have to reverse the judgment, and thereby cause defen- 
dant to pay the costs of appeal. 

Let the motion to dismiss the appeal be overruled. Let the judgment 
of the District Court be annulled and reversed, and let there be judgment 
in favor of defendant and against plaintiff for two dollars and two cents; 
plaintiff to pay the costs of suit in the lower court, those of appeal to be 
borne by defendant. 
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No. 1661.—J. J. Morrez, Provisional Administrator, 7. A. J. Epwarps, 


Where a party obtains an order of appeal in open court, and fails to file his bond and take up his 
appeal within the time fixed in the order, but takes it up afterwards, he will not bs considered 
as having abandoned his appeal, nor will he be precluded from obtaining a second order under 
which he may prosecute the appeal 

A promis-ory note, falling due on the happening of an event, is not a conditional obligation. 

Tue objection that a promissory note has not the requisite United States internal revenue s amp 
thereon, must be made at the time the note is offered in evidence in the lower court, otherwise 
it will not be noticed. 


PPEAL from the District Court, Parish of St. Tammany, Ellis, J. 
Henry Avery, for plaintiff and appellant. £. J. Ellis, for defendant 
and appellee. 

Hyman, C. J. A judgment was rendered in this case at the May term 
of said court, 1866. 

At that term, by motion in open court, an order of appeal was granted 
allowing plaintiff to take a devolutive appeal from the judgment, return- 
able to this court on the fourth Monday of February, 1867, on his giving 
bond of appeal, with security, for the sum of $150, conditioned according 
to law. No transcript was filed in this court under this order for appeal. 

The appeal bond was not given by plaintiff until 4th April, 1867. 

By petition, plaintiff on 29th April, 1867, obtained another order 
granting him an appeal from the judgment. He complied with the terms 
of this last order by giving bond and security, by citing defendant and 
by filing the transcript of appeal in this court ct the time the appeal was 
made returnable. 

Defendant, the appellee, has filed a motion to dismiss the appeal, be- 
cause, as he contends, the plaintiff has lost the right to appeal by not 
prosecuting the appeal under the first order for appeal. 

When the appeal bond is given, and citation of appeal served on the 
appellee, if the order of appeal be obtained by petition, the party asking 
for appeal must prosecute it, or he will be considered as having abandoned 
the right to appeal, and will be deprived of this right. See Code of Prac- 
tice, Arts. 581, 594 and 595. 

When an order for appeal is granted, on motion in open court, as no 
citation is required to be served on the appellee, the appeal bond, when 
given, serves both for bond and citation, and the party who has obtained 
an order for appeal, on motion, is not considered to have abandoned the 
right to appeal, nor has h: lost this right until he has given bond under 
the order, and thereafter neglected to file the transcript in the appellate 
court in conformity with the order. 

The bond given on 4th April, 1867, being given after the return-day for 
bringing up the appeal, on the first order for appeal, had not effect as an 
appeal bond, for the time for appealing under the order had passed. 
Therefore, plaintiff did not lose the right to obtain a second order for 
appeal, and to bring up the transcript under that order. 

Plaintiff sued defendant on his note, made on 26th August, 1864, 
wherein he promised to pay to James Bowie or to his order, thirty days 
after peace between the Confederate States and the United States, four 
hundred dollars, with eight per centum per annum interest from its date. 
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~ Defendant, in answer, admitted his signature to the note, and set up 
the special defence, that by agreement he was not to pay the note on a 
certain contingency. 

No evidence was adduced by defendant, as to the agreement alleged by 
him. 

In this court, defendant contends ‘‘that the note was based upon @ 
condition of a thing impossible as well as illegal and immoral.” 

The payment of the note did not depend on a condition. 

A term was given for its payment. A term may not only consist of a 
lapse of time but also of an event, and hostilities between the rebels and 
the government of the United States, could not but have ceased in the 
course of time. C. C. 2043 and 2044. 

If the demand of the plaintiff was prematu:e, the defence for that 
cause should have been by exception in limine litis; it cannot avail after 
answer. See 17 An. Rep. 232. 

Defendant contends that there was no stamp on the note sued on. No 
objection was made to the reception in evidence of the note on that 
ground, and we will not presume that the note was unstamped. See 19 
An. Rep. 180. 

Defendant has asked us to examine a statement made by the District 
Judge, that the note was not stamped, and also a piece of paper, which 
he contends is the note sued on. Our guide to ascertain facts in a case 
is the certificate of the clerk as to the evidence adduced, or a statement 
of facts made out in the manner required by law. Beyond this guide, 
we do not go. See Code of Practice, 896. 

Let the judgment of the District Court be annulled and reversed, and 
let the plaintiff recover of defendant the sum of four hundred dollars, 
with interest thereon, at the rate of eight per cent. per annum, from 
26th day of August, 1864, till paid, and the costs of this suit, 





No. 1640.—E. A. Yorke v. Ep. ALuEn. 


Where the evidence leaves the right of plaintiff in doubt, the Court, in the exercise of a sound 
discretion, should render a judgment of nonsuit. 
The law does not require the Judge a quo to render a judgment of nonsuit on motion of plaintiff. 


PPEAL from District Court, Parish of East Baton Rouge, Posey, J. 
Emmet D. Craig, for plaintiff and appellant. Burgess & Chaney, 
for defendant and appellee. 
Hyman, C.J. This suit is instituted on a draft, as follows: 
** New Orleans, May 6th, 1865.” 
‘A. Braun, Esq.: 
Please pay to Edward A. Yorke or order the sum of two thousand dol- 
lars and charge the same to my account. Epwarp ALLEN.” 
There is proof that it was presented for payment on 13th July, 1865, 
when it was protested for non-payment, and notice of its dishonor given 
to defendant. 
As the draft was not put in circulation, diligence has not been used in 
making demand on the drawee for its payment, but it does not follow, 
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that because of laches in not presenting the draft, that defendant is not 
bound to pay it. 

Defendant might not have had any arrangement with the drawee to 
accept the draft, or dealings with him, and might have had no funds or 
expectation of funds with him. If so, defendant would be bound to 
pay the draft, notwithstanding the neglect in presenting it for payment. 

The judgment appealed is in favor of defendant. We think it shoulda 
have been one of nonsuit as against plaintiff. He should not have been 
concluded by the judgment. 

Plaintiff has called our attention to the ruling of the court, in his 
petition for a judgment of nonsuit. The Judge having overruled his 
motion. 

There is no law requiring the Judge to render a judgment of nonsuit 
on motion of the plaintiff. 6 Rob. Rep. 354. 

Let the judgment of the District Court be annulled and reversed, and 
let there be judgment againsts plaintiff as of nonsuit. Let defendant 
pay costs of appeal. 





No. 1652.—Franx J. Haynes, for the use of another, 7. W. T. Rocrzio, 


Where suit is brought on a written contract to enforce the delivery of cotton alleged to have been 
bought and paid for, parol evidence is admissible to show that the payment alleged to have been 
ma le was in Confederate treasury notes. 


PPEAL from the District Court, Parish of West Feliciana, Cooley, J. 
S. J. Powell, for plaintiff and appellee. Collins & Leake, for defen- 
dant and appellant. 

Lapavve, J. The petition alleges, in substance, that on the 20th 
August, 1863, the defendant sold to plaintiff 1760 pounds of cotton for 
the price of $352, paid on said day, and said cotton was to be held by 
said vendor subject to petitioner’s order; that said cotton is well worth 
$550; that said defendant has failed and refused to deliver the same or 
any part thereof. 

The petition concludes by praying that said defendant be decreed to 
deliver to petitioner the said 1760 pounds of cotton, and on his failure 
to do so, that he be decreed to pay $550, with interest. 

The defendant pleaded the general issue, and that the $352 alleged to 
have been paid for said cotton was paid in Confederate money, which 
was worthless; that said cotton was stolen by one Yankee Jew, who after- 
wards paid the said Frank J. Haynes, witha fine gray horse, etc. 

On the trial of the cause, defendant offered witnesses to prove that the 
consideration of the obligation sued upon was Confederate money; plain- 
tiff objected to the testimony on the ground that, as the obligation sued 
upon calls for dollars and cents, it could not be shown that it was to be 
paid in other than currency of the United States. The objections being 
sustained and the testimony rejected, the ruling of the Court was 
excepted to. 

This bill of exceptions is very inaccurateiy drawn, as the document 
sued upon is not an obligation to pay money, but to deliver cotton which 
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is alleged to have been paid for, and which defendant offered to provo 
was paid in Confederate money. We are of opinion that the Court erred 
jn rejecting the testimony offered to show that this cotton was paid for in 
Confederate money; for it is clear that this sale of cotton has not been 
executed by delivery to the purchaser, and that we are now called upou 
to compel the vendor to execute it by delivering it; and, if it has been 
paid as alleged, and offered to be proved, plaintiff's demand cannot stand 
in court, inasmuch as we cannot enforce the contract. The case must be 
remanded to receive the proof offered and rejected. . 

It is therefore ordered and decreed that the judgment appealed from be 
annulled and reversed. It is further ordered and decreed, that the case 
be remanded to be proceeded with according to law, with instruction to 
the Judge to admit parol evidence, or other legal proof, going to show 
that the cotton referred to in the receipt was paid for, as alleged in the 
answer, and that the appellee pay costs of appeal. 





—_ 
























































No. 1706.—Srate or Lovrstana, ex rel., J. B. Micnonp ». Tar Jupen 
orf THE FourtH District Court or New ORLEANS. 


Where it is manifest that the District Court is without jurisdiction, a writ of prohibition may issue 
from the Supreme Court restraining the Judge from acting in the cause. 

Where the allegation in the petition show a prima faciecase of jurisdiction, the Supreme Court will not 
issue a writ of prohibition on application of the defendant that the court is without jurisdiction. 


RIT OF PROHIBITION. 
J. Ad. Rozier and P. Soulé & Charvet, for plaintiffs. FE. C. Guillet, 
for defendant. 


Howett, J. The relator, J. B. Michond, avers that the Judge of the 
Fourth District Court of New Orleans has exceeded his jurisdiction in 
taking cognizance of a suit instituted against him, as universal legatee of 
A. Michond, who died on 22d July, 1862, by D. J. Farrar and others, as 
holders and owners of a certain instrument under private signature, exe- 
cuted and signed by said A. Michond, in the words and figures following, 
to-wit: 





*‘Nouvelle Orleans, le 1st Juin, 1862. 
Bon pour dix mille piastres, payables cing ans apres ma mort, 
Mille piastres 4 D. J. Farrar. 
Mille piastres 4 Leopold Guichard. 
Trois mille piastres & mon bon ami, Joseph Girod. 
Deux mille piastres & Camille Guillet, 
Deux mille piastres & Nelvil Soulé. 
Et mille piastres & la Société Francaise. 
(Signed ) Antonie Micnonp.” 
Which instrument, the relator avers, is on its face an olographic will, and 
that the said Fourth District Court is without jurisdiction, ratione materia, 
to probate and order the execution of the same; that by law the Second 
District Court of New Orleans is vested with jurisdiction of probate 
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matters, where plaintiffs in said suit should have resorted to have maid 
instrument probated and executed as a will; that he excepted to the juris. 
diction of the said Fourth District Court, but his exception was overruled, 
and he was ordered to answer to the merits, and he prays for a writ of 
prohibition. In answer to the writ, the Judge pleads a peremptory 
exception, that the writ of prohibition cannot be allowed in this case, ag 
the relator has a remedy by appeal, and for answer says, that the suit is an 
ordinary action, the allegations of the petition showing that the defendant 
therein is indebted to the petitioners in a certain sum of money, due at g 
date certain, and evidenced by a private writing duly signed; that no 
allegation is made that the instrument sued on is entirely written, dated and 
signed by the testator; that he is not asked to probate a will; that the 
defendant may, in his defence, set up such matters as may defeat the 
action, or require a transfer of the cause to another tribunal; and that 
the defendant, having unconditionally accepted the succession of the 
deceased, it is unnecessary to probate the document sued on. 

In our opinoin, where it clearly appears that a Judge is exceeding his 
jurisdiction, or is without jurisdiction, the writ of prohibition may issue to 
restrain him, and that the complaining defendant should not be required 
to await an expensive and vexatious litigation, in order to obtain relief by 
appeal. This writ is intended to protect a party from a usurped jurisdic- 
tion. C. P. 846. But in this instance, we do not think the nature of the 
action against the relator is shown to be such as to require tle inter. 
position of the writ. The plaintiffs in the action have not applied to the 
Fourth District Court to entertain a probate cause, and enforce legacies 
made to them; but they declare the defendant to be indebted to them, 
on what they present as a written acknowledgment of indebtedness, and 
we do not consider that we can, in this proceeding, properly determine 
whether the said document is a will or not, or that it is necessary to do 
so, in order to dispose of this application. It may be, that the plaintiffs 
will make out their case, and under the proper issues, show that the 
written instrument is the evidence of obligations assumed in their favor 
by the deceased, or that the defendant will be able to show that no cause 
or consideration ever existed. These are matters which belong to the 
merits of the action, and which cannot now be determined. Suffice it 
that a prima facie case of jurisdiction is presented. 

We are not prepared, with the pleadings before us, to say that the 
instrument is, on its face, ‘a will, although it may be shown to be. Wedo 
not think it is shown that the Fourth District Court is assuming to 
exercise strictly probate jurisdiction. 

It is therefore ordered that the provisional writ issued herein be 
dissolved and that the relator’s application be refused, with costs. 
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No. 1255.—Duncan N. Hennen v. Samvet H. Giuman—Epwin Grecory, 
Intervenor. 


A party who, without opposition, suffers evidence to be adduced contrary to or beyond the allegations 
contained in the pleadings, is bound by its effect. 

It is unnecessary to bring suit to annul that which the law declares can have no effect. 

Contracts entered intu between belligerent enemies are absolutely null. 

In the late civil war between the United States and the (so-called) Confederate States, every indivi- 
dual within the military lines of the one, wasa belligerent with reference to the other, anda 
contract entered into between one party, resid'mg within the military lines of the Un.ted States, 
and the other, residing within the Confederate lines, is absolutely null and void. 


PPEAL from the District Court, Parish of St. Helena, Ellis, J. 
D. N. Hennen, for plaintiff. W. Pipkin, Hunter & Davidson, and 
J. S. Whitaker, for intervenor. 


Instey, J. The plaintiff, having attached certain property as belong- 
ing to the defendant, Edwin Gregory intervened in the attachment suit, 
claiming the property attached as his, by virtue of several bills of sale, 
executed by Samuel H. Gilman and wife. Hennen obtained judgment 
against Gilman upon his confession, for the sum of twenty-four hundred 
and eighty-five dollars and seventy cents, with interest, at five per cent. 
from August 5th, 1865, with a reservation of all rights as attaching credi- 
tor, until the disposition of the intervention of Edwin Gregory, filed on 
the day on which this judgment was rendered. 

The intervention of Gregory was maintained by a verdict of a jury, and 
a judgment of the court thereon, and the plaintiff has appealed there- 
from. 

The intervenor, a resident of the city of New Orleans, charged in his 
petition that the property seized by Heunen by virtue of his attachment, 
which the intervenor described as being real, personal and mixed, referring 
particularly for details to the sheriff’s return on the writ of attachment, 
was, at the time of the said seizure, in his quiet and lawful possession, as 
bona fide and legal possessor and owner, having acquired the same by 
purchase from Samuel H. Gilman and his wife, Abbey Mar‘a Pratt, they 
being residents of the said parish, by authentic act of sale and convey- 
ance passed before Warren, Notary Public, in the aforesaid parish and 
State, of date the 2d January, 1864. 

He prayed to be recognized, and decreed to be the true and lawful 
owner of the property so seized and attached, and to be restored to the 
quiet possession thereof. 

All the allegations in the petition of Gregory, the intervenor, were 
traversed by Hennen, who denied specially that the said property claimed 
by him had ever been legally transferred to him from said Gilman and 
wife; that if any pretended transfers thereof had been made to him by 
Gilman and wife, the same were illega/ and void, and of no effect, as being 
contrary to law, the same having been made by parties belligerent at a 
time of war between the United States and the Confederate States, 
wherein the said Gilman and wife were then residing in the military lines 
of the said Confederate States, and the said Edwin Gregory was then 
residing in the military lines of the said United States, and said parties 
were incapable of contracting together; and Hannen, further, in his 
answer to the petition in intervention, averred that the pretended trans- 
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fers therein set forth, were simulated and fraudulent, and were only 
intended to cover the said property from the claim of the said Gilman’s 
creditors, and are of no effect or validity in law. 

On the motion of the intervenor, the District Judge struck out from 
Hennen’s answer to the intervenor’s, all that part which alleged the inca- 
pacity of the parties to the sales (Gilman and Gregory) to contract us 
belligerents and enemies, and confined Hennen solely to the allegations 
of simulation. 7 

The ruling of the Court, as to the striking out the plaintiff's (Hennen’s) 
allegation in regard to the incapacity of the parties, Gilman and Gregory, 
to contract, was unimportant, if, at the same time, evidence was adduced 
to prove the facts alleged, but stricken out; for it is a well-settled rule, as 
was said by Mr. Justice Simon, in delivering the opinion of the Court in 
Powell v. Aiken and Gwinn, 18 La. 328, ‘‘ a party who, without opposition, 
suffers evidence to be adduced contrary to or beyond the aliegations 
contained in the pleadings, is bound by its effect.” 

If then the evidence in the record establishes beyond question the 
facts which are alleged to invalidate the contract of sale between Gregory 
and Gilman, we have no hesitation in saying that we should deem the 
nullity of the contract of that absolute character, that no effect could be 
given to it by law. 

As was said in Minville v. Lallande, 15 A. 342, it would be unnecessary 
to bring an action to annul that which the law declares can have no 
existence. 

Contracts entered into between belligerent enemies are absolutely null, 
because they affect eminently the public order; each individual becomes, 
by the very existence of the war, the enemy of every other person domi- 
ciled within the enemy’s territory; they are, respectively, belligerents, 
and subject, in that respect, to all the consequences and to the operations 
of the laws of war. The theory of the law of nations on this subject is, 
that there cannot be a war for arms, and peace for commerce and trading, 
at one and the same time. It would be dangerous for any nation ina 
state of civil war to permit that degree of intercourse to be carried on, 
which must necessarily result from trading and commerce. It would 
certainly interfere with the secrecy, certainty and dispatch of military 
operations, without which any war could not be successfully carried on. 
1 Kent’s Com., p. 66. 

The proclamation of the President of che United States, prohibiting 
intercourse between parties domiciled within the lines of the belligerents, 
was in pursuance of those well-settled principles of law. 

Contracts thus entered into are null and void in their inception and 
original concoction, and no subsequent events can render them valid. 
See Howard’s U. S. 8S. C. Rep. 50; Kennet’s case, 18 How., p. 114. 

A perusal of the evidence satisfies us, that at the time the sale in ques- 
tion was passed, the vendor and his wife were domiciled residents of the 
parish of St. Helena, which was at that time, as is hisforicul/y known, 
wholly beyond the military lines of, and in open hostility to, the United 
States, and that the purchaser was at the same time a domiciled resident 
of the city of New Orleans, within the said military lines, and that the 
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occupation of the latter was then that of a blockade-runner, trafficing 
between the city of New Orleans and the parish of St. Helena. 

We lately beld, in the case of Marchand vy. Coyle, 18 A., 5. 482, that Mar- 
chand, domiciled within the Federal lines, was incapable of acquiring any 
rights from William Wells, domiciled in the Confederate lines, and from 
whom his title to the obligation sued upon was acquired pendente bella. 
See also the case of Griswold v. Waddington, 15 John, 57; 16 John, 438. 
Vatel, 293, 4and5. — 

The intervenor, having acquired no title whatever from Gilman and 
wife to the property attached by the plaintiff, his intervention must be 
dismissed. 

It is therefore ordered, adjudged and decreed, that the verdict of the 
jury be set aside, and the judgment of the court thereon be annulled, 
avoided and reversed. It is further ordered, adjudged and decreed, that 
the attachment in the suit of Duncan N. Hennen v. Samuel H. Gilman, 
No. 207, be maintained, and the property therein attached be sold accord- 
ing to law, to satisfy the judgment in said suit rendered in favor of the 
plaintiff, Duncan N. Hennen, against the defendant, Samuel H. Gilman; 
and itis further ordered that the intervenor, Edwin Gregory, pay all the 
costs of the intervention. 


Rehearing refused. 





No. 1146.—Watuace & Co. v. J. W. Lamson et al. 


Where the agent acts within the scope of his legitimate authority, the principal is bound by his 
acts. 

The Harmony Insurance Company of the city of New York, sent their agent, J. W. Lamson, to New 
Orleans, to cause the sunken steamer Charlotte to be raised. Lamson purchased the steamer 
Champion for the compaay, and used her in his efforts to raise the sunken steamer. For the price 
of the steamer Champion, and other expenses which he incurred, he drew his drafts on the 
company in New York: Held—That these expenses, being necessary to accomplish the main object 
of the agency, viz: the raising of the sunken steamer Charlotte, the company was bound to pay 
them. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
E. W. Huntington, for Wallace & Co. J. D. Mayes, for J.W. Lamson. 
Lacey, Marks & Buller, for Harmony Insurance Company. 


Hyman, C. J. Plaintiffs sued J. W. Lamson and the Harmony Insurance 
Company of the city of New York on a draft drawn by him on the com- 
pany for $4,470 42, which it refused to pay. By writ of attachment 
plaintiffs caused certain property to be attached by the sheriff. 

The company has appealed from the judgment rendered against it for 
the amount of the draft, interest, etc. The judgment recognized a privi- 
lege on the property attached. 

Plaintiffs averred that Lamson was authorized by the company to draw 
the draft, and that the money that they advanced for the draft enured to 
its benefit and advantage. 

It appears from the evidence adduced, that Lamson was sent by 
the company from New York to New Orleans, to cause the sunken steam 
vessel Charlotte to be raised; that he bought the steamer Champion for 
the company, and used her in his attempts to raise the sunken vessel; 
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that he drew four drafts on the company, amounting together to 
$12,764 80, to pay for the Champion, and to meet other expenses which 
he was incurring in raising the vessel, and that the company paid all the 
drafts but the one sued on. 

Power had to be used in raising the Charlotte, and the agent, Lamson, 
had to get it. Drafts drawn by him on the company, to enable him to 
procure this power, binds it, as it was necessary for him so to do to effect 
the main object of his agency. See 6 L. 590. 

Let the judgment-of the District Court against the company be 
affirmed, at the costs of appellant. 





No. 1642.—T. M. A. d’Inz Rovupe v. G. R. Carraprme, Sheriff et als. 


The act of the Legislature of 1865, exempting 160 acres of land from seizure and sale under execution, 
entitled the homestead act, does not apply where a mortgage was executed on the land prior to 
the passage of the law; in such a casethe land may be seized and sold to pay the mortgage, not- 
withstanding this law exempts it from seizure and sale. 

Under the Constituuon of 1864, the Legislature is prohibited from passing any law impairing the 
obligations of a contract. 

An order of seizure and sale on a mortgage note interrupts prescription, when notice has bee> given 
to the maker. 


_ 4 PPEAL from the District Court, Parish of St. Tammany, Elis, J. 
Alfred Hennen, for defendant and appellant. G. H. Penn, for plain- 


tiff and appellee. 


Laxsavuve, J. On the 18th November, 1857, the plaintiff, by public act, 
acknowledged to be justly indebted to the defendant in the sum of $400, 
for which he gave his promissory note, payable in two months, and to 
secure the payment of said note, he executed a special mortgage on cer- 
tain lots of ground. 

On the 10th of June, 1858, an order of seizure and sale was granted, 
and duly notified, and served by the sheriff upon the plaintiff in person 
on the same day. The writ issued and the property levied npon, but no 
sale was effected, and it was returned by order of the seizing creditor's 
attorney. The matter stood in stutu quo, until the 6th July, 1867, whena 
new writ issued, and was enjoined on the 10th August, 1867, on two 
grounds: ; 

1. That plaintiff is entitled by the act of the Legislature, 22d Decem- 
ber, 1865, to the exemption therein mentioned, as he has no other pro- 
perty to support his wife and family than that seized, and he is entitled 
to a homestead. 

2. That the writ of seizure and sale could not issue on the judgment 
of the 10th June, 1858, because it has been prescribed by the lapse of 
five years. 

The injunction was perpetuated, and the defendants appealed. 

The act, to exempt from seizure and sale a homestead and other pro- 
perty, (extra session of 1865, p. 52,) reads thus: 

* * * That in addition to the property and effects now exempt from 
seizure and sale under execution, 160 acres of ground and the buildings 
and improvements thereon, occupied as a residence, and bona fide owned 
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by the debtor, having a family, or mather or father, or person or persons 
dependent on him for support. * * * 

This law is relied on by plaintiff, in support of his first ground for the 
injunction, and the testimony brings him within the dispositions of the 
act. 

The question is then: can this statute have effect upon the mortgage 
executed in favor of defendants, on the 18th November, 1857, and be in 
accordance with the Constitution of 1864, Art. 109, reading thus? 

“No ex post facto law, nor any law impairing the obligations of con- 
tracts shall be passed; nor vested rights be divested, unless for purposes 
of public utility, and for adequate compensation previously made.” 

When this debtor entered into this transaction, he contracted two 
obligations: One, the principal, by giving his note, promising to pay 
money; the other, accessory, by giving a mortgage upon the property to 
secure the payment. 

Mortgage is a right granted to the creditor over the property of his 
debtor for the security of his debt, and gives him the power of having 
the property seized, and sold in default of payment. C.C., Art. 3245. 

Mortgage is a species of pledge, the thing mortgaged being bound for 
the payment of the debt or fulfillment of the obligation. C.C., Art. 3246. 

The mortgage is an obligation, but called accessory to a principal obli 
gation. C. C., Art. 3251. 

At the time this debtor gave this mortgage, the law said to the creditor: 
In default of payment of your debt by the debtor, you shall have the 
right to seize and sell the mortgaged property to pay the debt out of the 
proceeds. Now, can, under the Constitution, the homestead statute hold 
an opposite language in saying, that mortgaged property is exempt from 
seizure and sale, and is reserved as a residence for the debtor and his 
family? We think not. It would be impairing the obligation of that 
contract in its most essential part, by taking away the means by which 
the defendant creditor could make his money, and upon the faith of 
which he contracted with his debtor, who, it is aileged, has no other pro- 
perty. Laws can prescribe only for the future. C.C., Art. 8. Hennen, 
p. 782, (c.) This homestead law, having been passed subsequently to 
the contract between these parties, cannot affect the rights of the seizing 
creditor in this case. 6 N.S. 589. 12 L. 352. 

The plea of prescription cannot avail; it was interrupted by the order 
of seizure and sale, duly notified to the plaintiff, as we have lately decided 
im the case of R. K. Walker & Co. v. R. I’. Lee et als., and for the reasons 
therein given, and the authorities quoted, we are of opinion that the 
note sued upon is not prescribed. 

The conclusion we have come to, makes it unnecessary to pass on cer- 
tain bills of exceptions taken in the case. 

It is therefore ordered and decreed, that the verdict of the jury be set 
aside, and that the judgment of the court thereupon be annulled and 
avoided. It is further ordered and decreed, that the injunction be dis- 
solved, and that the plaintiff and appelleeand his surety on theinjunction 
bond pay in solido, one hundred dollars special damages, and costs in both 
courts. 
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No. 1012.—Cuarues E. Attrer v. Grorce C. Wappru. 


The evidence shows that George C. Waddill resided in the parish of Madison, for a number of years, 
with his family, on his plantation; that he left there with his fami!y and most of his handsin 
1963, and moved to the parish of Jacksun; that in 1865 he removed to New Orleans, where he 
bought a residence, in which he and his family have since resided. Suit was brought aguinst him 
in the city of New urleans in the year 1866, to which he excepted, on the ground that his domieil 
was in the parish of Carroll, a place where it does not appear that he has ever resided: HuJ—That 
in the election of his domicil in the parisa of Carroll, he must be considered as having abandoned 
his original domicil, in the parish of Madison, and the sheriff's return on the citation, showing 
that service was made at his residence in the city of New Orleans, is prima facie evidence, which 
throws the burden of proof on him to rebut. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 
Eimore & King, for plaintiff and appellant. Haynes & Gordon, for 
defendant and appellee. 

Lapavuve, J. The plaintiff filed this suit on the 25th April, 1866, in 
the Sixth District Court of New Orleans, claiming the sum of $4,000 on 
a note of the defendant, who is alleged to reside in this city. 

The defendant excepted to the petition, on the ground that the said 
court had no jurisdiction; that he was not a resident of the parish of 
Orleans, but had his domicil and resided in the parish of Carroll. 

The Court sustained the exception, dismissed the suit, and plaintiff 
appealed. 

The citation and petition were served upon the defendant by the sheriff 
of New Orleans, on the 27th April, 1866. The sheriff states in his return, 
‘*that he served the papers ou G. C. Waddill, at his domicil, No. 220 St. 
Charles street, by leaving the same in the hands of Mrs. Waddill, who 
lives and resides at the said domicil.” 

This is prima facie evidence of domicil in New Orleans. 

On the 5th day of June, 1866, the defendant purchased a piece of 
ground, with all the buildings and improvements thereon, situated in 
this city, for the price of $24,000. 

In the notarial act of sale, it is declared that he was of the parish of 
Madison, in this State. 

The testimony shows that the defendant was a planter, and resident in 
the parish of Madison for twenty years; that he was still trying to culti- 
vate his plantation, and was there most of the winter himself; that 
country had been overflowed, and it was difficult to find habitation there; 
that he left his plantation in February or March, 1863; he then purchased 
a residence near Monroe, Jackson parish, La.; he was there about eight 
months; he then moved from Washita to Fechai, in De Soto parish, 
where he remained until the first or middle of August, 1865; from this 
place he came to New Orleans, bringing his family with him, and his 
family has been residing in the city during that time; that, as to the 
defendant, he has resided here one-third or one-half of that time. On 
leaving his plantation, defendant ieft on it a few hands, who cultivated 
it for themselves, and he carried away with him two-thirds of his hands. 

It appears that the defendant has been residing in four or five different 
places, and the last one was in New Orleans, from the first or middle of 
August, 1865, where he was sued, aud purchased valuable city property. 
It is clear that he had his domicil once in the parish of Madison; but he 
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gatite into court on the 8th May, 1866, and excepted to the jurisdiction 
of the court, on the ground that he had his domicil and residence in the 
parish of Carroll, thereby admitting that he had abandoned his former 
domicil in the parish of Madison. The question at isstie then isi Is 
defendant’s domicil in the parish of Carroll, where he claims it, or in the 
tity of New Orleans, where he resides with his family, since the lst or 
middle of August, 1865? Nothing shows that the defendant ever resided 
in the parish of Carrol’, nor has he proved that he acquired a domicil any 
where else, except in Madison parish; but which, as we have seen, he has 
abandoned by pleading domicil in the parish of Carroll. The presump- 
tion is, that the defendant was domiciled in New Orleans, and we are of 
opinion that the onus probandi was on him to rebut it, 9R. 243. 15 A. 
633. 1A.79. 17A. 61. 

It is therefore ordered and decreed, that the judgment appealed from 
bé annulled and avoided. It is further ordered and decreed, that the 
exception to the jurisdiction of the court below be overruled and set aside; 
that the case be remanded to be tried according to law, and that the 
defendant and appellee pay costs of appeal. 
















No. 1303.—Mary A. Wem v. Tue Suen or St. Hewena, anp 
Branp & ADAMS. 
The action of a creditor of the husband, to annul a judgment of separation of property between thé 
husband and wife, and set aside the sale made by the sheriff on a writ of jieri fucias of the hus- 


band’s property to the wife in payment of her judgment, is prescribed by the lapse of one year 
from the date of the judgment, and sale of the property under it. 


PPEAL from the District Court, Parish of St. Helena, Elis, J. 

T. C. W. Ellis, and T. G. Davidson, for plaintiffs and appellees. 

McVea & Hunter, for defendants and appellants. 
Instey, J. On the 14th July, 1855, Brand & Adams filed in the District 
Court of the parish of St. Helena their petition, claiming from Benjamin 
Weil the sum of fifteen hundred and ninety-four dollars and sixty-oné 
cents, with interest, and at the same time asking that the sale of a certain 
: tract of land, which Weil had sold to Thomas Green Davidson, and which 
was the only property Weil had to pay their claim, be declared fictitions, 
: fraudulent and simulated, and that it be made subject to the payment of 

their claim, interest and costs. 

On the 31st May, 1858, a final decree was rendered contradictorily with 
Weil and Davidson, in accordance with the prayer of Brand & Adams’ 
petition. An appeal from this judgment was brought up to this court, 
but it was dismissed. 

On the 6th of September, 1860, a writ of fieri facias on the judgment 
of Brand & Adams was issued, and the tract of land which had been sold 
to Thomas Green Davidson was seized. This fieri facias was enjoined 
by the plaintiff, Mrs. Weil, who claimed to be the owner of the land seized 
by virtue of a sheriff’s sale, made on a judgment in her suit against her 
husband on the 4th April, 1857, and actual possession under it. Her 
judgment against her husbapd, recognized her claims against him for 
six hundred and thirty dollars, with mortgage upon the property of de- 
fendant, her husband, on three,hundred and thirty-thase dollars thereof,, 
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from the 1st September, 1850, and alike mortgage upon the said property 
for the balance, from the lst December, 1854. 

The sheriff’s sale to Mrs. Weil, was made during the pending of the 
revocatory action of Brand & Adams, and unless her lien had a date ante- 
rior to that, on which the petition of Brand & Adams, in their suit against 
Ben. Weil and Thomas Green Davidson was filed in court, the sheriff's ° 
sale to her was a nullity. See 2 Hen., p. 1325, (c) 25; and particularly 
Cautereau v. Lacaze, 9 A. 257; also, Denton v. W ods, 19 A. 357. 

In this injunction suit, Brand & Adams attacked Mrs. Weil’s judg- 
ment against her husband as fraudulent and collusive, and averred that 
the sale under it wasa nullity; and it would therefore have devolved upon 
her to prove its correctness. 1 Hen. Dig. 588, and authorities. But she 
has interposed in this court her plea of one year’s prescription against 
the plaintiffs’ demand in revocation. Art. , C. C. 

The judgment of Brand & Adams was rendered on the 31st May, 1858, 
and appeal in this court was dismissed on the 8th April, 1859, and their 
answer to the injunction suit, setting up the nullity of Mrs. Weil’s judg. 
ment and sale under it, was filed in court more than a year after they had 
obtained their judgment. 

It is clear that a direct action by Brand & Adams, to annul the judg- 
ment of separation in favor of Mrs. Weil, and the sheriff’s sale to her 
made under it was prescribed; and that the defendants in injunction are 
not in the position to enable them to avail themselves of the rule que 
temporalia sunt ad agendum; sunt perpetua ad excipiendum, as held in 16 
La. 92, and 8 Rob. 8. 

The plea of prescription must prevail. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be and the same is hereby affirmed, at the costs of the 
appellants. 


—Arrnsn~a _—— 





No. 1693.—James W. anp Amanpa M. Davis, Co-tutors, ». Samven Lez 


The receipt of an attorney-at-law. showing that he had received the amount of hisclient’s debt in 
Confederate treasury notes, and crediied the amount to the debtor of his client, is not binding 
on the client. An attorney is not authorized to receive anything but money in payment of the 
debt of hisclient. 19 A 172. 

Where several parties, having interest in an estate, enter into a transaction, the object of which is to 
end litigation. and settle all matters in dispute, none of the parties are bound in warranty to the 
others, on account of the interest in rea! property therein conveyed. In such cases. the transfer 
of whatever rights any of the parties may have made tothe others, is in the nature of a quit- 
claim, and no warranty results therefrom. 


A transaction has, between the parties to it, the force and authority of the thing adjudged. C.C. 34 


PPEAL from the District Court, Parish of East Feliciana, Poseg, J. 
McVea & Hunter, for plaintiffs and appellees. W. F. Kernan and 
Thos. B. Lyons, for defendant and appellant. 

Instey, J. In April, 1859, a suit was brought by Amanda Bell and hus- 
band, and others, the heirs of Sarah Cleveland, first wife of Samuel Lee, 
against their father, Samuel Lee, for their mother’s interest in the com- 
munity, theretofore existing between the said spouses, and for a par- 
tition, etc. 

It was filed, and numbered 2767, 
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Amanda Davis, tutrix, and her husband, co-tutor of the minors, Sarah 
E. and Leroy W. Lee, minor children of James W. Lee, the son of 
Samuel Lee, who are the plaintiffs in this suit, were some of the peti- 
tioners in the suit, No. 2767. 

That suit terminated by compromise, as to these heirs, as is charged m 
the petition, and which the defendant in that suit pleaded in his answer 
as follows: 

“That on the 8th day of Febrnary, 1861, he compromised, and pur- 
chased all the interest and claims of the heirs of James Lee, deceased, in 
said estates, including rent:, revenues, riguts and credits; that on the 
3ist May, 1861, the family meeting, representing the widow and only 
heirs of said James Lee, deceased, ratified and confirmed said contract, 
compromise and purchase, which was duly homologated. The last afore- 
said purchases and compromises were such that the respondent agreed to 
pay each of the heirs $8.000, with eight per cent. interest per annum, 
from the dates of the respective purchases and compromises.” 

The transaction referred to contains the following statement: ‘‘ He, 
Samuel Lee, agrees that to end litigation and strife in the family relations, 
that judgment be rendered against him for $8,000, and interest, ete., for 
the plaintiffs’ undivided interest in the estates of Sarah Lee, Thomas J. 
Lee and Martin VanBuren Lee, all deceased; and it concludes, that it is 
specially understood that judgment of $8,000, and interest, are in full 
satisfaction of the entire demand of the petition of plaintiffs.” 

It issigned Sumuel Lee, J. W. Davis and Amanda Duvis. 

The present suit is on the transaction, and the plaintiffs herein claim 
from the defendant the sum of $8,000 and interest, as stipulated therein. 

The defendant, in his answer, pleads payment and failure of considera- 
tion, as to the negroes and their hire, which formed a part of the interest 
of the heirs. We do not, as does the plaintiffs’ counsel, deem these 
pleas inconsistent. Myles v. Miller, 4.N. S. 492. 

Judgment was rendered in the court below against the defendant and 
in favor of the plaintiff, for the amount claimed, and the defendant has 
appealed. 

The defendant makes in this court but two points. He contends— 

1. That he has paid, and discharged the obligation sued upon; and 

2. That the transaction was in reality a sale of lands, slaves and per- 
sonal property appertaining to the Succession of Mrs. Sarah Lee, deceased; 
that by the act of transfer, the plaintiffs sold to the defendants their 
share in and to one undivided fifth of said slaves; that all the slaves have 
been emancipated by the sovereign power, and although in warranty, is 
expressly stated. Yet, by law, the plaintiffs are bound in warranty 
against the eviction of the property defendant has suffered from the 
emancipation by the government, and that the plaintiffs are overpaid. 

The evidence shows that the plaintiffs’ counsel had received in the 
treasury notes of the so-called Confederate States $5,604 10. 

The evidence to prove this was objected to, on the ground that the 
plaintiffs could not show their own turpitude. The exception was pro- 
perly overruled. The object of the testimony was to show that no legal 

payment in money had been made to their attorneys, as Confederate 
notes were not money, as this Court has had occasion more than once to 
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decide, and an attorney’s receipt is not binding on his client unless he 
actually received money. 

The decision in the case of Railey & Campbell v. William Bagley & Co., 
19 An., p. 172, is conclusive on this point. 

Had the tutors of the minors received these Confederate notes, or 
been made aware of the receipt of them by the attorney and not objected, 
the case might have been different, but we do not find any proof of such 
facts. 

What was the nature of the contract entered into? Was it nota ‘lump. 
ing settlement,” as the plaintiffs’ counsel terms it, ‘* to end litigation and 
strife in the famiiy relations,” and made for the purpose avowed on its 
face? or was it an ordinary sale imparting a warranty? or was it not a 
mere relinquishment of the multifarious rights contained in the demand, 
such as succession, rights, rents, moneys, etc? 

So far, it might be assimilated to a sale, but it was a contract embraced 
in the class do, ut facias, and not in the class do, ut des, to which sales 
pertain. 

In transactions, as they are defined in our code, and in the Roman 
law, there is, from the nature of such contracts, something aleatory, 
C. C. 3038, L. 1, f. f., de Transact; L. 2, et L. ult cod, cod tit. ‘‘The object 
of a transaction is to prevent or put an end to a law suit, adjust the dif- 
ferences of the parties by mutual consent in the manner in which they 
agree on, and which each of them prefers to the hope of gaining, balanced by 
the dunger of losing.” 

Or, «s Delvincourt has it: ‘* Dans une transaction, tout est corrélatif, 
On peut supposer que les conditions de la transaction n’ont ¢té acceptées 
par l’une ou l’autre des parties, que parcequ’elles ont espéré etre quittes 
de toute discussion, prévue et imprévue.” 

As regards warranty resulting from transactions, Duranton says: “$i 
l'une des parties est évincée par un tiers de quelques-uns des objets que 
V’autre lui a livrés, transactiones crusa,” pour avoir ou garder ceux qui 
faisaient la matiere de la contestation, le Droit romain décidait, dans ce 
cas, qu’il n’y a pas lieu pour cela a rescinder la transaction et a ressusciter 
le proces, mais seulement lieu 4 une action en garantie pour cause d’évic- 
tion, et qu’il n’y avait méme lieu & aucune action en garantie (A moins 
-jue la garantie n’eit été promise) si c’etait l'objet méme sur lequel on 
avait transigé qui a été évincé a la partie a laquelle il était demeuré 
par l’effet de la transaction, attendu que dans ce cas cette partie était 
censée avoir voulu prendre sur elle les risques de lexécution et lautre 
partie avoir seulement voulu renoncer a ses prétentions. Telle est la 
double décision de Dioclétien et de Maximien dans la !oi 33 du Code de 
Transact, et elle nous parait si juste que nous n’hésitons pas a penser 
qu'elle devrait étre suivie dans notre droit, sauf l’effet des conventions 
particulieres, portées dans la transaction dans la prévoyance de l’évic- 
tion. 

This doctrine seems a rational and sound one, but apart from it, we 
think, from the tenor of the agreement itself, it was the intention of the 
parties to it, that the plaintiffs in the suit, which was terminated by the 
transaction, merely divested themselves of the rights, whatever they 
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were, asserted by them, as a mere quitclaim ; and that no obligation 
whatever of warranty resulted therefrom. 17 La. 303. 
The rights of the plaintiffs in the unliquidated succession and commn- 
nity were mere droits successi/s, and although inventories had been made, 
the debts and charges might have exceeded the property; and, on this 
point, Merlin says: 
‘‘Lorsque la vente est nommément des droits successifs de l’hérédité, 
le vendeur est de plein droit garant que cette hérédité lui appartient a 
moins qu'il n’en soit autrement expliqué. Mais il n’est pas garant de la 
moindre, ni de la plus grande étendue de ces droits, ilestcensé ne vendre 
que ce qui se trouve dans la succession, de sorte que s’il ne se trouve rien, 
la vente n’en demeure pas moins ce qu’elle était, C’est ce qu’établissent les 
lois du Digeste, titre de d’ Hereditate, vol. Actione Vendita.” Art. 2620, C.C. 
The transaction has, between the parties to it, the authority of the 
thing adjudged. Art. C. C., 3045. And as the construction which we put 
upon it, that it amounted, on the part of the plaintiffs, to nothing but a 
cession of rights or prelersions, we think the judgment of the District 
Court should be affirmed. 
It is therefore ordered, adjudged and decreed that the judgment of . 
the District Court be affirmed, at the costs of the appellant. 


neem 





No. 1660.—R. W. Estur, Liquidator, ». J. Ryprnr. 


Am .ndments to pleadings may be made after issue joined. and where one of the parties has answered 
the other has the right to answer the amendment. The answer must be made immediately, unless 
its nature requires further time 

Where an amendment has been allowed after issue joined, itis not necessary to render a default to 
make a tacit issue on the amendment. The amendment forms a part of the pleadings, and 
the demand is precisely what it would have been had the original and amended petition been 
filed at the same time. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
Collins & Leake, for plaintiff and appellee. McVea & Hunter, for 
defendant and appellant. 

Howe tt, J. This case presents simply questions of practice. 

R. W. Estlin, as liquidator of the firm of R. W. Estlin & Co., alleged 
to be composed of R. W. Estlin and brought suit on a note made 
in favor of the firm by the defendant, who answered by a general denial, 
and a special denial of the capacity of the plaintiff. 

An amended petition was filed, ( the service of which was accepted,) 
setting out the names of the persons composing the firm, alleging that 
it had been dissolved, but no one had been specially empowered to liqui- 
date its affairs, and praying that they be allowed to amend the original 
petition, and make themselves parties plaintiffs, and for judgment in their 
favor for the amount demanded in the original petition. At the next 
term of the court, a motion was made by defendant to strike out the 
amended petition, as an attempt to substitute a new plaintiff for the 
original one, and thereby engraft a new and distinct suit on the former 
one, which was overruled, and a bill reserved. Some twenty days 
thereafter, the defendant objected to going to trial of the cause without 
a default being regularly taken on plaintiff's amended petition. The 
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objection being overruled, the defendant excepted, and after judgment 
against him, appealed. 

In support of the motion to strike out, counsel rely on the. case of 
Curacel v. Coulon 2 M. 143, in which the substitution of another name for 
that of the plaintiff was not allowed, on the ground tha’ it was making g 
new petition, and consequently, a new suit; but we do not regard the pro- 
ceeding before us as producing such effect. Iere the suit was virtually 
for the benefit of the firm, for which one of the members was assuming 
to act, and in favor of whom the note sued on was made by the defendant, 
and his special defence required only that the members of the firm 
should be properly represented, as a measure for his own protection, 
Settiag out the names of the persons composing the firm, effected this 
object and did not, in any respect, change the issue. It was still whether 
he was bound on the obligation sued on. We think the ground of defen- 
dant’s motion, purely technical, and that the amendment was in further- 
ance of justice, and therefore allowable. Amendments may be mace after 
issue joind, and where one of the parties has amended, tle other has the 
right of answering the amendment; but it must be done immediately, unless 
the nature of the amendment requires further time. C. P. Arts. 419, 421, 
Issue being joined in this case and the amendment being properly 
allowed thereafter, there was no necessity fora default to make a tacit 
issue. When an amendment is once allowed, it forms a part of the 
pleadings, and the demand is precisely what it would have been had the 
original and amended petition been filed at the same time. Conceding 
to the members of the firm, the right to become parties, carried with it 
the right to trial upon the issues made up, there being nothing in the 
nature of the amendment to induce the court to grant further time to 
answer, which however was not asked. And had it been, there was 
ample time to do so. The right to answer to an amendment does not 
necessarily imply the duty on the part of the party amending to makea 
tacit issue if the right is not exercised. 

We think the Court did not err in the two rulings. 


Judgment affirmed. 


“~~ we PAPPLA DP 





No. 1729.—Srate or Lovistana, ex rel., A. Sarrat & Co., vr. Tue JupGE 
OF THE SEconpD District Court oF NEw ORLEANS. 


A obtained an order of seizure and sale on mortgaged notes which on motion of B was set aside on the 
ground that the property mortgaged was inventoried as succession property. A took a suspensive 
appeal from the judgment of the Court making the rule absolute. The Judge of the court after- 
wards granted an order of sale of the same property. on application of the executrix to pay the debts 
of the succession. Aappliesto the Supreme Court fora writ of prohibition against the Judge, on 
the ground that the sale of the property cannot be affected while the appeal is pending: J/-/d ,That 
it not appearing that the Judge is transcending his jurisdiction, in the mortuary proceedings, nor 
is hetaking any steps in the case in which he granted an appeal that will! affect tne jurisdiction 
of the appellate court, the writ of prohibitiun will not be granted. 


\ RIT OF PROHIBITION. 

J. W. Thomas, Judge of the Second District Court of New Orleans. 
G. Schmidt, for A. Sarrat & Co. 

Howe, J. The relators, being the holders of a mortgage note, 
signed by Mrs. § A. Ashbridge, obtained from the Second District 
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Oourt of } New Orleans a writ of seizure and sale against the mortgaged 
property as belonging to herin a suit entitled A. Sarrat & Co. v. Mrs. 
§. A. Asbridge, making the allegation in their petition that said pro- 
perty had bcen inventoried as community property in the succession of 
D. W. Ashbridge, the deceased husband of their debtor; whereupon, 
Mrs. Ashbridge, as testamentary exccutrix of the last will of D. W. 
Ashbridge, took a rule to set aside the executory proceedings, on the 
grounds that the succession of D. W. Ashbridge was in due course of 
administration, and it is illegal to proceed by executory process agaiust 
succession property; which rule was made absolute, and plaintiffs (defen- 
dants in the rule) appealed, giving bond, as fixed by the court, in the sum 
of $150 in fuvor of Mrs. S. A. Ashbridge. 

Subsequently, Mrs. Ashbridge, as executrix, obtained an order in the 
mortuary proceedings, for the sale, by an auctioneer, of the same property, 
to pay the debts of the succession of D. W. Ashbridge, and the plaintiffs 
in the executory proceedings in which the appeal was granted, have 
applied for a writ of prohibition to restrain the Judge, the executrix and 
the auctioneer from proceeding with the said sale. 

The Judge answers that the petition discloses no legal ground for the 
writ, because, among other reasons, a suspensive appeal from the judgment 
setting aside the writ of seizure ard sale in the case of A. Sarat & Co., 
v. Mrs. S. A. Ashbridge, does not operate in law as a suspension of an 
order of sale on the matter of the succession of D. W. Ashbridge, and that 
no suspensive appeal was applied for or obtained by the relators. We con- 
sider the first position taken by the Judge to be correct, and that the 
relators are not entitled to the remedy to which they have resorted. The 
appeal was taken in a suit between different parties from those in the 
proceeding in which the order complained of was issued; the probability 
or fact that the rights of the relators may be affected by the execution of 
said order, will not authorize the writ of prohibition; as it does not 
appear that the Judge is transcending his jurisdiction in the said mortu- 
ary proceedings, or is taking any steps, in the case in which he has 
granted an appeal, which will affect the jurisdiction of the appellate 
court. 

It is therefore ordered that the provisional writ issued herein, be set 
aside, and the application of relators refused, with costs. 


uo 





No. 1160.—G. W. Loaan v. G. G. WINDER. 


A statement of facts made by the Judge a quo, must he filed in-the record before the appeal is granted, 
Otherwise the appeal will be dismissed. 


PPEAL from the District Court, Parish of Terrebonne, Gaies, J. 
W. Hall, for plaintiff and appellant. Belcher & Beattie, for defen- 
dant and appellee. 


Howett, J. A motion is made to dismiss the appeal in this case, on 
several grounds, one of which we think sufficient, to-wit: 

Because the statement of facts was made by the Judge after the appeal 
had been granted, and was too late, 
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The motion for an appeal was made and granted on 30th November 
1866, and the appeal bond filed on the 21st December, 1866. On the 4th 
January following (1867) the Judge wrote out a statement of facts, which 
was filed on 7th of same month. 

We think it now settled that the statement of facts should be made 
before the appeal is obtained, after which the case is no longer in the 
possession of the inferior court. 8 N. S. 304; 3 L. 455; 16 L. 236, 

The appeal in this case may be considered taken or obtained when 
the bond was filed, after which at least the jurisdiction of the lower 
court was divested. 

It is therefore ordered that the appeal herein be dismissed, at the costs 
of appellant. 








No. 955.—S. Brov et als. v. Wipow P. P. Becnet et als. 


Where a purchaser of real estate and slaves, executed his notes, with mortgage on the property pur- 
chased to secure their payment, sells the same property to another party, and for a portion of the 
price stipulates in the act of sale that the third purchaser assumes the payment of the notes and 
mortgage given by him for the property, the third purchaser, not having signed the notes, is not 
bound by the law merchant; but is only bound on his assumpsit of the notes, and he may plead 
all the equities against the notes which the maker could. 

A purchaser of real estate and slaves may avoid the contract, so far as the slaves are concerned, by 
showing what portion of the price was for slaves; it having been judicially determined that con- 
tracts growing out of the relation of slavery have no longer any force or effect. Seel9 A. 234 


PPEAL from the District Court, Parish of St. Charles, Beauvais, J. 
Johnson & Denis, and Berault & Legendre, for plaintiffs and appel- 
lants. A. N. Ogden, for defendants and appellees. 


Hymay, C.J. A motion has been made to dismiss the appeal, because 
the District Judge has not made the appeal by his order of appeal 
returnable to this court at any time. 

The act to organize the Supreme Court, and to fix the terms thereof, 
approved March 13th, 1866, declares that no appeal to the Supreme Court 
shall be dismissed on account of any defect, error or irregularity of the 
petition or order of appeal, or in the certificate of the clerk or judge, or 
in the citation of appeal or service thereof, or because the appeal was not 
made returnable at the next term of the Supreme Court, whenever it 
shall not appear that such defect, error or irregularity is imputed to the 
appellant; but in all cases, the Supreme Court shall grant a reasonable 
time to correct such errors or irregularities. 

The law had not fixed the return-day for appeals from that parish, and 
we think that the Judge should have fixed the day on which the appeal 
was to be returned to this court, but it does not appear that this irregu- 
larity of the order of appeal is imputable to the appellants. 

The motion is overruled, and it is decreed that the appellants have 
three days to have this irregularity in the order of appeal corrected. 


Howett, J. This suit is brought to recover the amount of several pro- 
missory notes, given for the price of real property, and to enforce the 
mortgage executed to secure their payment, which the defendants 
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assumed in a subsequent purchase of the same property from the makers 
of the notes. The defendants filed an exception to the right of the 
plaintiffs, who are separate third holders, to join in one suit, which was 
properly overruled, there not being inconsistent demands cumulated in 
one action. C. P. 149. They then answered, admitting the purchase of 
the property from the makers of the notes, and the assumption of the 
obligations as set forth in the act of sale, but aver that the consideration 
thereof has failed by reason of the emancipation of the slaves included 
in the sale, the full value of the lang having been long since paid by 
them; that they are not legally bound for the notes sued on; that the 
note held by the plaintiff, Brou, really belongs to his mother, the vendor 
of their vendors, and there being no privity of contract between the 
other plaintiffs and the defendants, the latter cannot be made liable on 
the notes held by the former, because of said failure of consideration. 
They called in warranty their vendees of a part of the property. Judg- 
ment was rendered in favor of defendants, and plaintiffs appealed. 

Pending the appeal, one of the defendants and the warrantors have 
gone into bankruptcy, and only one defendant, the Widow Becnel, is now 
before us. 

There is nothing in the record to impugn the title of Seraphin Brou, 
to the note held by him. 

The first question is, whether the plea of failure of consideration can 
avail as against the plaintiffs, who are innocent third holders, without 
notice, and this involves the inquiry into the nature of the obligation 
contracted by the defendants. 

Not having put their names to the notes sued on, they are not bound 
by the law merchant, but solely upon their assumpsit of the notes and 
mortgage as a part of the price of the property, of which they became 
joint owners, and their obligation for its value or price was commensurate 
therewith. Solidarity is never presumed, and there is nothing in the 
contract which fixes upon them a solidary obligation. Their assuming 
to pay in the place and stead of their vendors, who are bound in solido as 
makers and endorsers of the notes, does not make them liable thereon in 
the same manner. They are to pay the notes instead of their vendors, 
but under the obligation assumed by them as joint owners of immovable 
property. 

It follows, we think, that the defendants, not being bound in solido, as 
parties to the notes in favor of plaintiffs, but as purchasers in a contract 
of sale, the plaintiffs cannot avail themselves of the exceptional and 
favored character of holders of mercantile paper as against the defen- 
dants, who only owe them the price of property, of a part of which they 
say they have been dispossessed, and for which they are not liable, 
because contracts for such property cannot be enforced. 

Whatever may be the rights of the plaintiffs against the parties to the 
notes, we think their rights against the defendants grow out of the con- 
tract of sale between the latter and their vendors, which contains a stipu- 
lation in their favor, which they are now seeking to enforce. But in 
doing this, they may be met by equities on the part of those who made 
the stipulation. The promise to pay the notes was a promise sub mudo, 
a promise to pay so much as part of the price of a sale, and justly subject 
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to the defences incident to such a promise. See 9 A. 195. We would add 
that a mortgage, not being negotiable, is subject to all equities between 
the original parties, and the assignees thereof can Lave no greater rights 
than the mortgagee himself. 8 1.485. 14 A. 587. This does not eop- 
flict with the pact de non alienando. The equities urged do not arise from 
any act of the mortgagors. 

We conclude that Mrs. Beenel is bound personally for one-half of the 
notes sued on, and that she can oppose to the plaintiffs the plea of failure 
of consideration, as to both the personal and real obligation, but the eyi- 
dence does not show the relative value of the s!aves and the other pro- 
perty sold; and we think justice requires the ren:auding of the canse to 
ascertain this fact, and the amount, if any, for which she is liable, for 
property other than slave property. 

It is therefore ordered that the judgment appealed from be reversed, 
and the cause remanded to the lower court, to be proceeded in for the pur- 
pose of ascertaining the relative value of thes!aves, aud the other property 
sold to defendants, and the amount, if any, for which defendant, Mrs, 
Becnel, is liable, for property other than slave property. Custs of 
appeal to be paid by Mrs. Becnel. 





No. 1581.—Avucustre Buioom v. Sanry Mantin. 


The burden of proof ison the party complaining. to show that the Juige of the District Court 
granted an order of seizure and sale, without having the prope: evidence b fure nia ‘The pre- 
sun ption is, that the Judge had the proper evidence before bim at the tims he granted the order. 


PPEAL from the District Court, Parish of Assumption, Beauvais, J. 
W. C. Lawes, for plainti® and appellee. Gentile & Whitiington, for 
defendant and appellant. 


Hyman, C. J. Defendant executed his note payable to his own order, 
wuich he endorsed in blank to plaintiifs, and to secure its payment he 
gave a special mortgage, by authentic act, on a tract of land. 

Plaintiff obtained from the Judge an order of seizure and sale, which 
commanded the sheriff to seize and sell the land to pay the note. 

From the order defendant has taken an appeal. 

Thirteen days after the order was granted by the Judge the clerk filed 
the petition and order, together with the note, and a copy of the act of 
mortgage; and defendant contends (which is the only ground of defence 
urged by him) ‘‘that there is no evidence to show that the note, which 
formed a part of the basis of the proceedings, was before the Judge at 
the time he granted the order.” It is to be presumed, without proof to 
the contrary, that the Judge granted the order on proper evidence, and 
that he had the note before him, when he granted it. 8 An. Rep.. p. 23. 

The order of the District Judge is affirmed. 
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No. 1290.—T. C. Manan v. Sreampoat Ontve Brancu, Captain and 
Owners. 


Asteamboat is responsible to the consignees for the damage caused to freight, by failing to deliver it 
at the time specified in the bill of lading. The amount of damages must be proved. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Sullivan, Billings & Hughes, for plaintiff and appellant. Wm. JZ. 
Hunt, for defendants and appellees. 

Reporter.—The evidence in this case shows that the steamboat Olivo 
Branch took on board at St. Louis, alot of apples consigued to T. OC. 
Mahan, at New Orleans, and gave a clear bill of lading; that on the way 
to New Orleans the apples were landed, and after several days delay 
reshipped on another boat; that on their arrival at New Orleans they 
were very much damaged, and nearly valneless—caused by the delay in 
transportation. ‘The price of good, sound apples is shown to be $10 50 
per barrel. The damage to the lot of apples is shown to be $327, 


Hyman, C. J. This case was remanded to the District Court for new 
trial, because plaintiff had not shown that the apples, for which damages 
are claimed, were sold at their value, and because he had not established 
satisfactorily the extent of his damages. 18 An. Rep., p. 107. 

On the new trial, no additional evidence was adduced, but such as 
showed that the apples Were sold at their value, and that plaintiff had 
sustained a certain amount of damage. 

The jury and District Judge disregarded the additional evidence, and 
gave verdict and judgment for defendant. 

It is impossible to account for the procedure of the Judge and jury, as 
neither the knowledge, nor veracity of the witness, whose evidence shows 
that the apples were sold for their value, and that plaintiff sustained cer- 
tain damages, is questioned. 

It is satisfactorily proved that the apples were sold at their full value, 
and that plaintiff, through the want of diligence on the part of defen- 
dants, in preserving and delivering them, lost three hundred and twenty- 
seven dollars, for which sum he should have had judgment, with interest, 
as claimed by him. 

It is decreed that the verdict of the jury be set aside, and that the 
judgment of the District Court be annulled and reversed. It is further 
decreed, that plaintiff recover of defendants the sum of three hundred 
and twenty-seven dollars, with legal interest thereon, from the 16th day 
of November, 1864, till paid, and the costs of this suit in both courts, and 
that plaintiff's privilege in the steamboat Olive Branch, to secure pay- 
ment of his claim, be recognized and enforced. 








Nos. 1227 & 1237.—Joun Perxrys, Sr., v. Jonn Perxrys, JR. 


Where an appeal has been taken from a judgment of the lower court, and filed in the Supreme 
Court. thereby investing the appellate court with jurisdiction over the case, the appeal cannot 
be withdrawn without the consent of all the parties to the record, The consent of the parties, 
plaintiff and defendant, will not bind the intervenors. 

Where an intervention has been filed before or after issue joined, time must be allowed to cite the 
party against whom it is directed, and the same delays to answer, ete. 
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PPEAL from the District Court, Parish of Tensas, Farrar, J. 
A. N. & H. N. Ogden, for executors. C. M. Conrad & Sons, for 
intervenor and appellant. 7. P. Farrar, curator ad hoc. 


Instey, J. On the 7th day of April, 1837, the plaintiff, John Perkins, 
Sr., by notarial act passed in the city of New Orleans, made to his son, 
John Perkins, Jr., a donation inter vivos, duly accepted, of one of the 
largest estates in Louisiana, comprising five plantations, slaves, ete. 

It was stipulated in the act, as the conditions on which the donation 
was made: 

1. That the donee should pay to his father annually, and on the first 
day of January, the sum of fifteen thousand dollars. 

2. That he should pay to Mrs. Ellen M. Perkins, the widow of the 
donor’s deceased son, William Perkins, twenty thousand dollars. 

3. That at the death of the donor, he should pay to the grandchildren 
of the donor, the daughters of the deceased’s son, William Perkins, three 
in number, the sum of two hundred and forty thousand dollars. 

John Perkins, Jr., under this act of donation, went into possession of 
the large estate of eighteen thousand acres of land, etc., and enjoyed its 
revenues. 

He complied with the second condition, but the other conditions 
remained unfulfilled; and the present suit was instituted against the 
donee, an absentee, to whom a curator ad hoc was appointed by the Court, 
to revoke the donation. 

Afterwards, some of the creditors of John Perkins, Jr., instituted 
attachment suits for large amounts. 

These creditors attempted, but were not allowed by the Court to inter- 
vene in the present suit, the Court being of opinion that the interventions 
would retard its progress, as there was not sufficient time to have the 
petitions of intervention served, and issue joined on them. 

The case was submitted to a jury, and a judgment was rendered on 
their verdict in favor of the plaintiff revoking the donation, and from 
this judgment the curator ad hoc and the creditors have appealed. 

In this court the defendant appears by counsel and attorney in fact, 
specially appointed by him, who has filed, with his procuration, a paper, 
in which he states, that the defence of the case is entirely without merits, 
and he acquiesces in the demand of the plaintiff to the dismissal of the 
appeal. 

This, so far as regards the appeal taken by the curator ad hoc, he is at 
liberty to do; but the appeal taken by the creditors, whose interventions 
were rejected, stands upon a very different footing. They, as appellants, 
regularly in court, have the legal right to prosecute their appeal, and 
that right cannot be defeated by any concert of action between the ori- 
ginal parties to the suit. 571, C. P. 

The joint motion of the plaintiff and defendant, to dismiss the appeal, 
is therefore overruled. 

The proceedings in this case, in the court below, stated chronologically, 
were as follows: The petition, in the revocatory action, was filed on the 
13th December, 1865, and two days after a curator ad hoc was appointed 
to represent the absent defendant. He was served with process on the 
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gist March following, but no issue whatever was joined by him until the 
19th November, 1866, when he filed an answer. Two days afterwards the 
interventions were filed, and being dismissed, the trial took place, and the 
judgment therein was rendered on the 24th of the same month. 

The object of the crelitors’ interventions, in the suit, was to prevent 
the revocation of the donation, which they considered a fraudulent and 
collusive scheme to defeat their claims against the donee. 

On these grounds they had the legal right to intervene in the suit, 
either before or after issue joined, provided the interventions did not 
retard the principal suit. See Art. 391, C. P. 

No service of the interventions could then be legally made, to enable 
them to take part in the trial which took place; but, otherwise, they 
declared their readiness to go to trial. 

The question submitted to us by bills of exception, and by assignment 
of errors, is whether, under the facts and circumstances of this case, the 
interventions were properly shut out. 

This Court has already had occasion to interpret Art. 391 of the Code 
of Practice, and the construction put upon it is not the strictly literal 
one adopted by the Court below, but that the letter of the law may be 
disregarded with the honest intention of seeking its spirit; and the Court 
says: ‘The construction which the inferior Judge has given to the Art. 
891 of the Code of Practice, is Lord Coke’s maledicta interpretatio, corrodit 
viscera testi.” 

The substance of the decisions in 16 La. 268 and 3 An. 331, is, that 
although an intervention, filed before or after issue joined, cannot retard 
the principal suit; yet, time must be allowed to cite the party against 
whom it is directed, and the same delays to answer, etc. Quando lex 
aliquid alicui concedit, concedere videtur id sine quo res ipsa esse non potest. 

The Judge below erred, in refusing to admit the creditors’ interven- 
tions. Art. 391, C. P. And the judgment rendered by him must be set 
aside, and the cause remanded. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; and it is further ordered 
that the interventions of the creditors of John Perkins, Jr., the appel- 
lants in this case, in the case of John Perkins, Sr., v. John Perkins, Jr., 
be admitted and allowed, and that the case be remanded to the District 
Court for that purpose, and for further proceeding according to law. It 
is further ordered, that the costs of appeal be paid by the appellees, 

LaBAvvE, J., recused. 





No. 1,000.—Joun M. Gounp & Co. v. Lovistana Mutvat Insurance Co, 


Where a shipper contracts with an insurance company, to insure the safe transportation of a 
cargo, or portion thereof against marine loss, with the words in the body of the policy ‘only 
against general average and absolute total loss,” the underwriters are only bound in case of absolute 
destruction or total loss of the goods insured. 

Where the vessel has been stranded, and the cargo has been wrecked and sold for salvage, the 
shippers cannot recover the insurance from the underwriters, under the clause in the policy, 
** absolute and total loss.” 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
E. W. Huntington, for plaintiffs. Race, Foster & E. T. Merrick, for 
defendants. 
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Iustey, J. The plaintiffs claim in this action, on an open marine 
policy of insurance, the sum of two thousand three hundred and thirty-nine 
dollars, the value of three invoices of goods, boots, shoes and caps, shipped 
by them at New York on the first August, 1856, on the ship Isaac Alberton, 
bound to New Orleans. The entry of the risk is under date of the 1ith 
September, 1856, and it is only against general average and absolute total 
loss. 

The defendants plead the general issue, and they set up specially the 
character of the loss, which they aver was not an absolute total one. 

The case was submitted to a jury, and from a judgment on their ver- 
dict in favor of the plaintiffs, the defendants have appealed. 

The plaintiffs, having proved the insurance of their goods and their 
value, the question is presented, whether there was an absolute total loss 
of the goods. If this is shown, the defendants are bound, but not other- 
wise. 

The Isaac Alberton sailed from New York for New Orleans on the 7th 
August, 1856, and about the end of the same month, she was wrecked on 
a reef about twelve or fifteen miles from Key West. She drifted over the 
reef, and sunk in four or five fathoms water, the whole of the vessel 
being submerged, except a part of the stern-rail. 

Nearly all the cargo was saved by wreckers, except that portion of it 
which was destroyed or floated off when the wreckers, to get at the 
freight, blew up the decks. The goods saved were taken to Key West, 
libelled and condemned for salvage in the United States District Court, 
in that place, and subsequently sold, yielding, after the payment of costs, 
salvage, ete., some seven hundred and fifty dollars. 

Before proceeding to examine the testimony in the record, we must 
determine the meaning of the words in the policy, ‘‘ absolute total loss,” 
whether they must be understood in their natural or in their legal sense, 
A very careful examination of the numerous authorities, which, by the 
industry of counsel have been furnished us, we are satisfied that the 
underwriters in this case insured only against the complete and absolute 
destruction of the thing insured, or its entire physical loss. 

In Guesluin v. The Columbian Insurance Co., the insurance was upon 
goods specified in the margin, being beef, butter, soap, candles, apples and 
potatoes, and the policy contained the following written clause: ‘‘ The 
assurers of this policy take no other risk than general average, and such 
total loss as may arise by the absolute destruction of the property.” It 
appears that the ship being stranded, the cargo was unladen and stored. 
A part of the cargo was afterwards put aboard another vessel, and 
wrecked and lost. Part of the cargo, consisting of beef, candles, soap, 
apples and potatoes, perishable articles, was sold at Barnegat, at public 
auction, and the residue lost or stolen. 

The Supreme Court said: ‘‘ The defendants are entitled to judgment. 
There is neither a case of general average, nor an absolute destruction of 
the property, andin no other event were the defendants to beliable. Theidea 
that for each item or article of the cargo which was totally lost, the de- 
fendants are liable, is not well founded. The insurance was upon so 
much cargo as an integral subject. In the French policies at Marseilles, 
certain perishable articles are declared free of average, general and par- 
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ticular, which means that the underwriter is answerable only for an entire 
Joss of the subject insured; and therefore, where a part of a cargo of 
wheat has been thrown overboard in case of extremity, the insurer has 
repeatedly been held uot responsible. 1 Emery’s, ©. 12, 2 45. 7 John- 
son’s R. 527. 

In Murray v. Ilatch, 6 Mass. R., the Court says: ‘*The memorandum 
is a restriction to some purpose, in every event insured against, that the 
insurer is in no case liable, unless a total loss be proved.” 

In Nicholson v. Columbian Insurance Co., 3 Cain’s Rep. 110, the Supreme 
Court of New York use this language: ‘So long as the corn physically 
existed, there could not be a total loss. Though good for nothing, the 
defendants were not liable, being protected by the clause in the memo- 
randum.” See also 1 Johnson’s cases, Wilson v. Smith, 3 Burrowes, 1350. 

In this country, the above rule is uniformly recognized by the courts. 
There must be, to constitute an absolute total loss, ‘* a destruction of the 
thing in specie.” 1 Cain’s, 196; 3 Cain’s, 108; 1 John’s cases, 226; 3 ib, 
$21; 14 ib, 138; 18 ib, 208; 4 N. S. 640; 5 N. S. 520; 1 Wheat. 219; 25 
Pick. 415; 2 Summer, 245; 7 How. 605; and in Skinner v. Western Marine 
Insurance Company, 19 La. 274, this Court held that so long as the mem- 
orandum articles continue to be of any value, the underwriters are not 
liable for a total loss. 

It seems, says Phillips, 1 vol. 487, that ‘‘ although such articles are so 
damaged as to be rendered absolutely of no value. still if they remain in 
specie, if they so subsist that they may still be properly designated by 
the same name, the underwriters are not liable for the loss.” And Kent, 
vol. 3, 295, states plainly the doctrine recognized by our courts. He 
says: ‘‘Although a total loss may exist in certain cases, when the voyage 
is defeated, yet in cases of perishable articles, within the memorandum, 
the insurer is secure against all damage to them, whether great or small, 
whether it defeats the voyage or only diminishes the price of the goods, 
unless the article is completely and entirely destroyed, so as no longer 
physically to exist.” 

These authorities refer, it is true, to memorandum articles; but a for- 
tiori, the principle announced in them, becomes more applicable where a 
policy, as in this case, apart from the risk of general average, places the 
insurer’s liability solely upon the event of an absolute total loss, and this 
doctrine is not shaken by the authorities relied on by plaintiffs in 14 
Conn. 60; 25 Ward. 618; 6 Cowan, 270; and 19 An. 42. The plaintiff's 
position, that a sale for salvage is au absolute total loss, cannot be main- 
tained either upon principle or authority. 

It is in conflict with the Gueslain case, in which memorandum articles 
were, as we have seen, sold at Barnegat. It is not concordant with the 
case of Aranzamendi et al. v. Lou. Ins. Co., 2 La. 432, in which, in a very 
elaborate and able opinion, rendered by Mr. Justice Porter, as the organ 
of the court, it is said: ‘‘A preservation of the thing up to the time of 
its arrival at an intermediate port and sale there, must have the same 
effect as at the terminus of the voyage, unless (in the most favorable point 
of view, in which the law can be considered for the plaintiff) it is shown 
the cargo could not have been carried there without a total loss being 
the inevitable consequence.” 
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The sale of insured property for salvage is not beyond the control of 
the owner of it. It is indeed entirely optional with him, whether he wil] 
have it sold or not. It is laid down asarule, in Benedict's Admiralty 
Practice, 2 444, p. 244, ed. 1850, that ‘‘instead of a sale, the Court may, 
on the application of the claimant, under an appraisement of the pro- 
perty to be made, order the same to be delivered to the claimant, on his 
depositing in court so much money as the Court shall direct; or the Court 
may order it to be delivered to him, on his giving a stipulation with sure. 
ties in such sum as the Court shall direct to pay the money awarded, and 
abide the final decree rendered by the Court, if any appeal be taken, 
Orders for sale or delivery may be taken at any time, as well in vacation, 
as in term.” 

Arnould, p. 1004, referred to by the plaintiffs, shows, as we think, quite 
clearly, that salvage cannot be considered as an absolute total loss, but a 
mere constructive loss. This is his language: ‘‘If the ship founders at 
sea, or goods go in bulk to the bottom of the ocean, so as to leave no 
assignable chance of their recovery; this is a clear case of absolute total 
loss. If, on the other hand, they are merely submerged in shallow water, 
so there is a chance of getting them up again, though at a cost probably 
greater than their value when recovered, this is only a constructive total 
loss, and the insured to recover the whole amount of insurance must give 
due notice of an abandonment. 

Having disposed of the question of law, we will now proceed to ascer- 
tain and determine whether there was, in point of fact, an absolute total 
loss of the plaintiffs’ goods insured by the defendant. This, it devolved 
on the plaintiffs, under the plea of the general issue, to prove. 

None of the goods, lost or destroyed by the acts of the wreckers, are 
shown to have belonged to the plaintiffs. The remainder of the cargo 
was saved, or to use the plaintiff's language, ‘‘fished up,” and among the 
cargo thus saved were boxes and packages, with marks upon them, 

So far from the plaintiffs’ goods having been lost or destroyed in specie, 
there is a strong probability that they were saved. Without attaching 
too much significance to the fact that the plaintiffs were engaged in col- 
lecting, and did collect evidence at Key West, to be used on the trial of 
this case, no light is shed by them by the production of the record of the 
case in admiralty there, as to the true state of the case. There was cer- 
tainly an average adjustment, which is not in the record, upon which the 
plaintiffs figured as sharers of the proceeds of the net proceeds of the 
cargo of the wrecked ship, and to recover their distribute share in these 
proceeds, the plaintiffs appointed John T. Adams their special agent. 
By the subjoined extract of their letter to the defendant, written in 
December, 1857, it may be well inferred that the plaintiffs’ goods were 
saved in specie. They say: ‘*The goods were an actual total loss to us, 
so far as they were of use to us in our business, they could not have been 
sold as an article of merchandise, having been under water a long time, 
and were fished up from a depth of twenty feet, the deck of the wreck 
being reported such to that depth. It is well known that the articles 
composing our invoice, when so completely saturated with salt-water, 
never dry thoroughly; the salt reappears, whenever the atmosphere 
becomes damp.” 
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They goon then to give their interpretation of the words absolute 
total loss, which they do not construe to mean the physical destruction 
of property thus insured against; but, as in their own case, the small 
per centage realized upon the amount of the insurance. 

Being satisfied that the plaintiffs have failed to make out their tardy 
suit, which was only brought two years after the loss of the ship, it is 
unnecessary to examine the defendant’s bill of exceptions, nor to deter- 
mine whether there was any suppressio veri on the part of the plaintiffs, 
when insuring their goods a considerable time after the shipwreck. 

Weare of opinion that the judgment of the District Court should be 
reversed. 

It is therefore ordered, adjudged and decreed, that the verdict of the 
jury be set aside, and the judgment appealed from be annulled, avoided 
and reversed; and proceeding to give the judgment, which, under the 
law and facts of the case, should have been rendered in the court below. 
It is ordered, adjudged and decreed, that judgment be and it is hereby 
rendered in favor of the defendant, the Louisiana Mutual Insurance Co., 
and against the plaintiffs, J. M. Gould & Co., and that the said plaintiffs 
and appellees pay the costs in both courts. 


Pition for Rehearing, by plaintiffs.—The plaintiffs solicit a rehearing 
on the following grounds, to-wit: 

1. The Court erred in deciding that nearly all the cargo was s» ved by 
wreckers. 

2. It erred in holding that absolute total loss means the complete and 
absolute destruction of the thing insured, or its entire physical loss; and 
in saying that this rule was uniformly recognized by the courts in this 
country, 

3. It erred in applying to this case the principle applicable to memor- 
andum articles. | 

4. The plaintiffs were not guilty of laches as charged by the Court, for 
not intervening in the suit for salvage at Key West, as they were not 
aware of the existence of the suit until long after its termination. 

5. After the plaintiffs had shown the destruction of the ship, and non- 
arrival of the cargo at the port of destination. it was not incumbent upon 
them under the general issue, to show the total loss of their goods. 

6. The Court erroneously held that a strong probability existed that 
the plaintiffs’ goods were saved. Whether they or any part of them, were 
or were not saved, was a question of fact peculiarly within the province 
of the jury, whose verdict negatives the idea that any of them were 
saved. 

7. The Court erred, in inferring that the plaintiffs’ goods were saved 
from their letter, appointing Adams their agent. 


Rehearing refused. 





No. 930.—Martruias Dott v. Jonn Rizortt. 


The possession of negotiable commercial paper carries the title with it to the holder. 

Tbe party who takes negotiable paper before due, for a valuable consideration, without knowledge of 
any defect of titie, in good faith, holds it by a title good against the whole world. 

The burden of proof lies on the person who assails the right claimed by the party in possession of 
a biillof exchange or promissory note negotiable in form, 

A mortgage, executed to secure the payment of a promissory note, having been cancelled and erased 

by authority of the holder, will not be revived in favor of a subsequent holder of the note. 
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‘er from the Second District Court of New Orleans, Thomaz, J, 
t Pudd & Lambert and Ilunt & Denegre, for plaintiff and appellee, 
Hornor & Benedict, for defendant and appellant. 





Howett, J. This is an action to recover the amount of a promisso 
note made to the order of and endorsed by the defendant, and to enforce 
a mortgage executed in favor of one A. Siekman, or any holder to secure 
its payment; the defence to which is, that said note was paid to the 
mortgagee and bona fide holder, who delivered tle same to the defendant, 
after which it was lost or stolen, and upon defendant’s affidavit of its loss, 
' the said mortgagee caused the mortgage to be erased from the public 
records; that the said loss and payment were duly advertised; and that 
the said note came thereafter into the possession of the plaintiff, without 
consideration, out of due course of business, and under circumstances 
depriving him of the legal or equitable right to recover upon the same, 
The case was tried before a jury, who rendered a verdict in favor of 
plaintiff, from a judgment on which the defendant has appealed. 

In the case of Murray v. Lardner, 2 Wallace 110, the Supreme Court of 
the United States elaborately reviewed the authorities upon the rights 
and liabilities of parties to commercial paper, and educed the following 
propositions as settled law: 

** The possession of such paper carries the title with it to the holder, 
The possession and tite are one and inseparable” 

“The party who takes it before due for a valuable consideration, 
without knowledge of any defect of title, and in good faith, holds it by a 
title valid against all the world.” 

** Suspicion of defect of title or the knowledge of circumstances which 
would excite such suspicion in the mind of a prudent man, or gross 
negligence on the part of the taker, at the time of the transfer, will not 
defeat his title. That result can be produced only by bad faith on his 
part. 

‘*The burden of proof lies on the person who assails the right claimed 
by the party in possession.” 

In this case, it is shown that on the 21st August, 1861, the defendant 
borrowed of one A. Siekman a sum of money, and gave his note due at 
one year, secured by a mortgage in favor of the said Siekman or any 
holder; that on 26th September following, he paid the note in presence 
of a witness to Siekman, who delivered it up to the defendant, and on the 
same day or the day following, the two applied to the notary, 
before whom the act of mortgage had been executed, to have it 
cancelled, when it was discovered that the note was lost; that the notary 
required the affidavit of the maker to the fact of the loss; advised the 
advertisement thereof, and upon the acknowledgment of Siekman that, as 
the last bona fide holder, he had received payment of the note, he gave 
the usual certificate, upon which the recorder of mortgages cancelled the 
mortgage; that the loss was, on the next day, (28th September,) and two 
subsequent occasions, advertised in the New Orleans Bee; that in Decem- 
ber following, a stranger placed the note in the hands of E. Houillion, an 
attorney-at-law, to be discounted, who offered it to the plaintiff, 
and the two (Houillion and plaintiff) applied to Joseph Cohn, a notary, to 
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ascertain if the mortgage was correct or not; that Cohn expressed the 
opinion to plaintiff that the note was genuine; that at the request of plain- 
tiff he called at the office of the former notary, (Ker) examined the original 
act of mortgage, satisfied himself that it was the first mortgage resting on 
the property and duly recorded, and returned the note to Houillion with 
said information, through whom the plaintiff purchased, and paid ao 
valuable consideration for the note on 27th December, 1861, about eight 
months before its maturity, there being no evidence that the advertise- 
ment of the loss was known to him. 

In all this or in the whole evidence in the record, we find nothing to 
show bad faith or want of good faith in the plaintiff. The circumstances 
at the time of the transfer, as described by the witnesses, are not such as 
to defeat his title to the note or deprive him of the right to recover on 
the same. 

According to the doctrine as above announced, his title would not be 
defeated by proof, that with the exercise of active vigilance he might 
have discovered the existence of the facts set up asadefence. It must 
be shown that he acted in bad faith; that he had knowledge or closed his 
eyes to facts or circumstances, which would carry knowledge of a defec- 
tive title. 2 Parsons on Bills, 272, 279; 20 Howard, U. 8S. Rep. 843; 22 
Id. 96. 

On the evidence, however, before us, we must view plaintiff as a holder 
in good faith, for a valuable consideration before maturity, and that it is 
defendant’s misfortune to have to pay twice. To relieve the latter under 
the circumstances would seriously impair the negotiability of commercial 
paper. There is reason for maintaining the liability of the maker of ao 
note under such circumstances. 

It is possible that he may, after payment before maturity, reissue the 
note, and the public are not required to be on their guard in this 
respect, until after maturity. Mr. Story, in his work on Notes, 3384, says, 
“Although, as between the real and dona fide holder and the maker, the 
payment whenever and however made, will be a conclusive discharge from 
the obligation of the note; yet, as to third persons, it may be far otherwise; 
for payment means payment in due course, and not by anticipation. If 
therefore, the maker should pay a promissory note, before it is due, to 
any holder, who should afterwards, and before its maturity, endorse or 
pass the same to any subsequent bona fide endorsee, or other holder, the 
latter would still be entitled to full payment thereof, from the maker, at 
its maturity; for payment of the note before it becomes due, is no extin- 
guishment of the debt as to such persons,” This rule applies with the 
same force and justice where the maker loses the note, for he could guard 
against such contingency by erasing his name or otherwise defacing the 
note as soon as paid. 

But the question as to the mortgage rests upon a different principle. 
When, as is shown, the note was paid and came into the possession of 
the maker and mortgagor, confusion took place, and the subsequent reis- 
sue of the note could not revive the mortgage. C.C. 2214, 3252, 3374; 
4R. 416. A mortgage is but an accessory to the principal obligation, 
the extinction of which, though it import a coi ‘ession of judgment, by 
prescription, payment, novation, or otherwise, releases the mortgage. 


a} 
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Mortgages, not being negotiable, are not subject to the rules of ‘the 
commercial law by which the rights and obligations of parties to commer. 
cial paper are fixed. The mortgage in this instance, having been ean. 
celled by the consent of the parties having the right, prior to the reissue 
of the note, so far as shown, was not revived in favor of the subsequent 
holders of the note. 

We think the plaintiff entitled to recover on the note under the law 
merchant, but without mortgage. 

It is therefore ordered that the judgment appealed from, be reversed, 
and that plaintiff, Matthias Doll, recover of defendant, John Rizotti, the 
sum of twelve hundred dollars, with eight per cent. interest, from August 
24th, 1861, till paid, five dollars cost of protest, and costs of suit in the 
lower court; costs of appeal to be paid by plaintiff and appellee, 


Rehearing refused. 








No. 1282.—Gueason & McManus v. Tue SHERIFF et als. 


Where a creditor has acquired a privilege on movable property, by virtue of a seizure under Art. 72 
of the Code of Practice, it cannot be defeated by the subsequent rendition of a judgment against 
the debtor, or the registry after the seizure of anotherlien. This rule does not apply, where the 
property seized is affected in advance, with a special privilege or pledge in favor of a lessor upon 
goods on his premises at the time seizures are made. 

in aconflict for the proceeds of sales of property found upon leased premises, any legal evidence is 
admissible to prove the lessor’sclaim for rent, and, when proved, the lien attaches regardless of 
the action of other creditors against the property pledged. 

A judgment is prima fucie evidence against third parties, unless directly attacked for fraud and 
collusion. 

A judgment, recognizing the lessor’s privilege on property, is defective, if it does not fix the date at 
which the privilege attaches. 

Proof of occupation alone is insufficient to establish the relation of lessor and lessee. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
W.F. Kernan, for plaintiffs. MceVea & Hunter and Fuqua & Kilbourn, 
for appellants. 

Inustey, J. Several of the creditors of John F. McGinn had issued 
executions in the judgments which they had respectively obtained against 
their debtor, and in virtue thereof the sheriff, on the 4th December, 1860, 
levied on a stock of goods. 

Subsequently, on the 20th March, 1861, the plaintiffs, third opponents, 
caused to be stayed in the sheriff's hands the proceeds of John F. Me- 
Ginn’s stock of goods, out of which they claimed to be paid the amount 
due them, say six hundred and ninety-seven dollars, for which they held 
the lessor’s pledge, and claimed to be paid therefrom the amount due them 
by privilege and preference. 

After trial in the court below, the claim of the third opponents was 
sustained according to the prayer of the petition, and the balance, if any, 
of the proceeds of sale, was ordered to be paid to the seizing creditors in 
the order and rank of their seizures. 

From this judgment the defendants have appealed. 

A very careful examination of the record satisfies us that there is no 
error in the judgment of the District Court. 

No objection seems to have beer made to the introduction, as evidence 
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on the trial, of the opponent’s judgment against the common debtor, 
John F. McGinn, by which their privilege was recognized on the goods 
seized, by virtue of the several fieri facias sued out by the defendants, 
This judgment, not having been attacked for fraud and collusion, is prima 
facie evidence against third parties. Judson v. Connolly, 5 A. 401. Fox 
y. Fox, 4A. 155. 17 La. 205. 15 La. 59. Adams v. His Creditors, 14 La. 
459. And there is no evidence in the record to disprove the validity of 
the opponents’ claim and privilege, which is superior to those of the 
seizing creditors. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, at the costs of the appellants. 


Petition for a Rehearing, by appellants.—On the 4th December, 1860, 
the appellants levied their executions on the stock of goods, the proceeds 
of which are in controversy. On that day, then, they acquired a privilege 
on the stock of gocds for the payment of their judgments. Code of 
Practice, Art. 722. Even the bankruptcy of the judgment-debtor, if 
subsequently declared, could not defeat this privilege. Campbell v. His 
Creditors, 3 Rob, 106. 

The rendition of another judgment against him, or the registry of 
another lien after that date, could not defeat it. Antognini v. luiley, 11 
A. 275. Payne & Harrison v. Raerdon, 10 A. 349. 

The appellants then had a special privilege fastened on these goods 
from and after the 4th December, 1860. 

By what means is it sought to oust this fixed privilege? Solely by a 
judgment rendered on the 8th February, 1861; more than two montis 
afterwards, inasuit brought seventeen days previous to judgment, or 
nearly two months a/ler our special privilege was acquired by actual 
seizure under our judgments—a suit to which we were entire strangers—a 
suit which proceeded in hot haste, and evidently without contestation, if 
not by connivance, without any manner of notice to us, then known to 
be the only interested parties; and a judgment, which simply recognized 
a privilege without a date from which the privilege was to run. - 

What is the effect of this judgment rendered in a suit brought so long 
subsequent to the acquisition of our special privilege? 

If it were res judicata as to us, it could not oust our privilege, because 
it does not antedate it. 

But it is not res judicata as to us. for we were strangers to it. The 
plaintiffs avoided making us parties, well knowing that if we were cited, 
no such judgment could be obtained. 

As to us, this judgment (introduced in evidence simply) only proves 
rem ipsam, that sach a judgment was rendered at such a date. The pri- 
vilege recognized by it, as to these strangers to the judgment, can only , 
date from the rendition thereof, and can in no view affect our acknow!- 
edged lien acquired two months before. It cannot retroact to divest the 
already vested rights of third persons, strangers to the judgment. Its 
terms and effect cannot be enlarged to their prejudice. 

We are told it was not objected to as evidence. Itcould not have been 
objected to, for it was admissible to prove rem ipsam, and that was all it 
was offered for, as will be shown presently. This Court cannot presume 
that it was offered for illegal purposes, and therefore give it a greater 
effect than the law ascribes to it, viz: the effect of res judicata as to 
strangers, which is boldiy claimed for it in so many words in the plain- 
tiffs’ brief. **‘A record, or other paper, which is legal evidence of one 
fact and not of another, is never presumed to have been offered to estab- 
lish what by law it could not; and though no exception be taken to the 
part illegal, the exception may be rade on appeal.” Breedlove v. Turner, 
9M. 380. Lartigue v. Baldwin, 5 M. 496. Amoat v. Russe!, 1 N. 8. 527. 
Moreover, the appellees themselves, by their subsequent course in 
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proving up their case, show that they had only offered the judgment to 
prove rem ipsam; for they went on to introduce testimonial proof to 
establish a privilege antedating ours, viz: by introducing A. 8. Norwood, 
H. Reinberg and A. McKenna, (Rec. pp. 4 41%) to show a contract of 
lease which would carry a lessor’s privilege back of our seizure, an attempt 
in which they utterly failed. For they only proved an occupation with. 
out any contract of lease, or any fixed price of a house worth, they should 
think, $10 or $12 per month, perhaps more! It was fully decided, in 
Jordan v. Meade, February 10th, 1867, and in Iaughery v. Lee, 17 An. p. 
22, and cases there cited, that no lessor’s privileg2 could flow from such 
a state of facts. If it could, a large part of the pretended claim was pre. 
scribed, although prescription was specially pleaded, 


On REHEARING. 

Instry, J. This case is before us on a rehearing, and it is urged as 
the ground for the application, that the seizing creditors of John F. Me- 
Ginn, having by virtue of Art. 722, C. P., acquired a privilege upon his 
stock of goods by their seizure of them, their lien so acquired cannot be 
defeated by the subsequent rendition of a judgment against their debtor, 
or the registry after the seizure of another lien. 

This proposition, as a general rule, cannot be questioned; but can 
it be made applicable to a case where property is affected, in advance, 
with a special privilege or pledge, in favor of a lessor upon goods on his 
premises, at the time seizures by creditors of the lessee are made? This 
question carries with it its own answer? for, if it were otherwise, the 
security which the law accords to a lessor could at any time be defeated 
by any judgment-creditor of a tenant whose seizure was made first. 

In a conflict for the proceeds of sales of property, found upon leased 
premises, any legal evidence suffices to prove a lessor’s claim for rent, 
and this proved, the special privilege attaches, regardless of the action 
of other creditors against the property pledged. 

In our first decision we held, and properly, that judgments are prima 
fucie evidence against third persons, unless they are directly attacked for 
fraud and collusion; (1 La. 377. 8 La. 199. “17 La. 205;) and that to put 
the party offering, to the proof of the facts upon which the judgment 
was rendered, fraud and collusion must be alleged. 8 La. 199. 14 La, 
454. 13 La. 176. 4A. 136. 

On the trial of the opposition, made by the plaintiffs, the record of 
th«ir suit was in evidence, but it did not contain the evidence upon 
which judgment in their favor was rendered and their privilege recog- 
nized. 

The judgment is defective, in not showing at what date the lessor’s 
privilege attached, nor is it shown by other evidence. There is proof of 
the occupation by McGinn of the plaintiffs’ premises, at the time of, and 
and previous to, the defendants’ seizures; but no contactof lease is shown, 
nor any fixed price, which is essential to such a contract, as we held in 
Haugherty v. Lee, 17 A. 22, and in Jordan v. Meade, 19 A. 101. 

Upon a re-examination of the testimony, we do not think it sufficient 
to sustain the plaintiffs’ third opposition. We are, however, satisfied 
that the debtor, McGinn, occupied the opponents’ building previous to 
and when the goods were seized by the defendants, and as the former 
evidently attached too much weight to their judgment, and did not there- 
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fore adduce such other evidence as might, and probably would have 
shown a lease and pledge in their favor, we will, in the exercise of our 
discretion, (Art. 906, C. P.) and to serve the purposes of justice, remand 
the case to the court below for a new trial. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. Itis further ordered 
that the case be remanded for a new trial, and further proceedings 
according to law, the costs. of appeal to be paid by the plaintiffs and 
appellees. 





' No. 1156.—Mrs. Bazrize Surrr et als v. Mrs. Emmy L. Sarr. 


/ 


The rule is well settled, that a tutor can do no act affecting the rights or property of his ward, unless 
authorized by law, and in the manner pointed out. 

The law does not authorize the tutor to bind his pupil as surety, and all obligations of that charac- 
ter made by the tutor are nuil and void. 

The contract of suretyship, made by the surviving widow in the name of the succession of her 
late husband, which she administers in ber capacity of natural tutrix to her minor child, is null 
rand void. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Clarke & Bayne and H. M. Spofford, for plaintiffs and appellants. 
R. Hunt and P. H. Morgan, for defendant and appellee. 


LaBavveE, J. We think it is necessary to give a substantial extract of 
the petition, in order to show the cause or ground of action. 

The petition represents that on the 29th January, 1861, by notarial act, 
the defendant, widow of Edward Shiff, deceased, in her own name and 
behalf, and in her capacity of natural tutrix of her minor child, Edward 
Shiff, the only issue of her marriage with her late husband, guaranteed 
the payment of certain notes and obligations, mentioned and described 
in an account annexed to said act, in proportionable payments, during 
the years, 1861, 1862, 1863, 1864 and 1865, at the end of which periods, 
all said notes and obligations, and the interest thereon, should become 
due and exigible from said Mrs. Shiff, in her capacities aforesaid; and by 
said act it was also agreed, that your petitioner, Arthur Shiff, should 
receive an annual salary of $4,000 per year, as clerk of the said Mrs. Shiff, 
until the final payment and settlement of the obligations aforesaid, all 
which will appear by said act, and the documents annexed for reference 
and part hereof. That said Mrs. Shiff has failed to comply with her 
said agreement in great part, having only paid such instalments and 
interest as are stated in the document ‘‘ A,” hereto annexed; that peti- 
tioners have frequently made demand of the defendant for the payment 
of said instalments as stipulated in said act, but that she has utterly 
refused to recognize the validity of said act. 

Petitioners state that they now and here make proffer of said notes and 
obligations to the defendant, upon her compliance with said obligations 
in said act assumed; that they have complied with all their obligations 
contained in said act, and that Arthur Shiff has performed his duties as 
clerk, and was always and is still ready to do his duties as such, and that 
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he has received his salary up to the 30th November, 1862, and the balaneg 
is still due. 

The petition concludes by praying, that the said defendant be decreed 
in solido, personally and as tutor, to pay the amount of said notes and 
obligations, with interest, subject to a deduction of one-sixteenth part, 
coming to Mrs. Shiff, as representative of her deceased husband, as heir 
of Shiff, and real estate sold, and also to pay Arthur Shiff his salary, ag 
clerk, at the rate of $4,000 per annum, from the 1st November, 1862, 
until the final settlement of the claims aforesaid, with interest, from the 
periods when said salary became due. 

The defendant excepted to the petition, on the ground that plaintiffs 
show no cause of action; that they allege that the obligation sued upon is 
a contract of suretyship, and that should that be the case, which is denied, 
she would, under no circumstances, be accountable to plaintiffs until the 
obligations became due, and remained unpaid by the principal obligors, 
end that it is not alleged that said obligations are either due or unpaid 
by them; that the allegations in the petition are vague and uncertain, 
aud that no specific demand is made against her, and she cannot frame 
her answer to them. 

She prays to be hence dismissed. 

The Court overruled this exception, and we think iia The peti- 
tion charges, that it was agreed that the amount of the notes should be 
paid proportionably during five years, and that at the end of which all 
said notes and interest thereon should become due and exigible from 
said Mrs. Shiff, in her capacities aforesaid. This is an absolute promise 
to pay. The amount is sufficiently certain by the allegation, that the 
notes sued upon are described in an account annexed to the act, all of 
which will appear by said act, and the documents annexed for reference 
and part hereof. 

The defendant, answering on the merits, denied that she ever made any 
contract whatever with the plaintiffs; that if she ever made any contract, 
the same is void, because the amount of money agreed to be paid to 
Arthur Shiff was usurious interest in disguise; and because Arthur Shiff 
has not complied wi'h the terms thereof; that said contract, if any was 
made, which she denies, is null and void, and was so from the confection 
thereof, because there was no consideration for the same, and that it was 
without a cause. 

As tutrix, she says that the contract was null and void for the reasons 
above stated; that there was no cause or consideration for such a contract, 
if any was made, which she denies; she avers that her late husband was 
the mandatary of the plaintiffs; that as such he invested their means; 
that the investments which he made of their funds were kept separate, 
and were never mixed with his own; she avers that if any obligation ever 
existed between her late husband and the plaintiffs, it was the obligation 
of principal and agent, not debtor and creditor, and that at the time of 
his death, nor at any time was her husband in any manner indebted unto 
the plaintiffs. 

She alleges that the alleged contract never had any foundation in law; 
that when she signed it, she signed it as natural tutrix of her minor child, 
aud that no tutrix, under the laws of Louisiana, is authorized to contract 
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any obligation on the part of her ward, or to become the surety of any 
person or persons; that her duties are confined to the administration of 

the property of her ward, and not to the creating of debts against him; 

and that this she is not entitled to do, under any circumstances, save for 

his actual support, and that the sanction of a family meeting, and tho 

homologation of the proceedings thereof by the Court, can give no force 

or effect to a contract, which, by law, she was prohibited from making. 

Upon these pleadings the parties went to trial, and a judgment was 
rendered in favor of the defendants, and the plaintiffs took this appeal. 

It is shown by the petition, that Widow Edward Shiff is sought to bo 
made personally liable in solido, and as natural tutrix of her minor child, 
for the whole amount claimed and represented by the notes sued upon. 
The cause of action is said to be founded upon, and the liability of the 
defendant in his said capacities, to result from an*act passed between 
these parties, before Theodore Guyol, Notary Public, on the 29th Janu- 
ary, 1861. In that act Arthur Shiff, one of the plaintiffs, acted for 
himself, and as agent of all his co-plaintiffs. The first appearance is by 
the defendant, and the notary states: 

‘‘ Personally came and appeared Mrs. Emily L. Andrews, widow of the 
late Edward Shiff, deceased, of this city, and herein acting in her own 
name and behalf, as well as in her capacity of natural tutrix of her minor 
child, named Edward Shiff, the only issue of her marriage with her said 
late husband.” 

After naming the plaintiffs, the act states that the appearers declared 
that the said late Edward Shiff, in his lifetime, acted as the agent and 
attorney in fact of the said Arthur Shiff, and his several constituents, and 
as such received for their account, by way of investments of their funds, 
sundry promissory notes and obligations, for the payment of money 
executed by planters doing business with said Edward Shiff; and it is 
further declared that, whereas said notes and obligations have been 
delivered up by the succession of the said Edward Shiff to the said 
Arthur Shiff, in his above capacities, a detailed account of which notes 
and obligations is hereunto annexed and made a part of this act. 

Now the said appearers have agreed and contracted, as follows, to-wit: 
“The said Mrs. Shiff hereby, in the name of the succession of her late hus- 
band, guarantees the payment of the notes and obligations described in 
the annexed account, in the manner and at the periods following, to-wit: 
(Here are the proportionable payments which were to be made in 1861, 
1862, 1863, 1864 and 1865.) 

It is further declared in the act: 

That in consideration of said guarantee and mode of payment, the 
said Arthur Shiff binds himself and his constituents not to enforce the 
said guarantee beyond the proportions specified, nor in any case exact 
payment from any of the planters, whose notes are the subject of this act, 
without the previous assent in writing of the representatives of the succession of 
the said Edward Shiff, deceased. He further binds himself and his con- 
stituents not to part with the said notes, but to hold the same until the 
full payment thereof, and upon the payment of the same, or any of them, 
to subrogute the succession of the said late Edward Shiff, to all the rights, 
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claims, privileges and mortgages accessory thereto, and to deliver the 
said notes on payment o said succession, 

It was further stipulated, that the said succession should have the right 
to pay in anticipation of the term fixed, all or any of the said notes, jt 
being the intention and desire of the representatives of the said succession 
to be relieved from the guarantee aforesaid as speedily as possible, 

It was also agreed, that said Arthur Shiff or his constituents, should 
not, during the said guarantee, induce any of the planters doing businesg 
with the late firm of Edward Shiff & Co., to discontinue their business 
either with the succession or with the new firm to be established for 
liquidating the affairs of the said succession, which said new firm should 
take no new business with other planters than those doing business with 
the said succession; but should limit its business solely to the liquidation 
of the affairs of said*succcssion in the shortest delay. 

It was further agreed, that in consideration of the promises, and the 
advantage to the succession arising from the funds of plaintiffs, being 
left with the said succession, the said Arthur Shiff was to be engaged as 
clerk in the new firm as long as the debt due to the plaintiffs by the 
planters remained unpaid, at a salary of $4,000 a year, until one-half of 
said debt was paid, and thereafter a salary of $3,000 a year, until the 
remainder was paid.” 

Subsequently, in February following, this act was made, acted on, 
ratified and approved by a family meeting and the Judge, as a compro- 
mise. 

Between the defendant and her deceased husband, there existed no 
matrimonial community, they being separated in property by their mar- 
riage contract; therefore, the whole commercial assets and effects as well 
as the debts and charges, were of the estate proper of said deceased. 

We are going to examine the various grounds upon which this case 
turns: 

4. The first position taken in argument, but not asa cause of action, 
for no such allegation is made in the petition or in the notarial act, passed 
on the 29th January, 1861, is, that Edward Shiff, up to the time of his 
death, had been plaintiffs’ agent for many years, and having in his hands 
and under his control for them, hundreds of thousands of dollars, which 
he placed at interest among his customers, whose crops he was selling, 
became responsible towards plaintiffs for such loans, and that his estate 
is bound for the same, and that this made the validity of the notarial act. 

Plaintiffs’ counsel state in their brief: 

**We presume that it will not be contended that the agreement sued 
upon is valid, if at the time of his death Edward Shiff was liable to the 
plaintiffs for the obligations referred to therein. We, therefore, in the 
first place, propose to demonstrate that liability.” 

Little further, upon this same point, they observe: 

**That Edward Shiff himself knew that he was personally responsible 
to his relations for the paper transferred to them, executed by his plan- 
ters, we think is equally demonstrable.” 

The facts upon which plaintiffs rely to fix this liability and responsibil- 
ity of E. Shiff, are that the notes referred to in the agreement were given 
by planters doing business with the house of Shiff; that the mortgages, 
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given to secure their payment were executed in favor of said house, and 
represented loans made by said firm to their customers, many of whom 
bound themselves in the act of mortgage to send their crops to Shiff; 
that the paper was all passed through the books of the house to the debit 
of the note account of the respective planters, and to the credit of bills 
payable, showing they were the property of the house, and that E. Shiff 
charged a commission to planters as endorser of some of said notes, 
which figured to the credit of bills payable in the journal and ledger. 

We must test this liability of Shiff, in the same manner as if the suit 
were now brought against the estate uponthat ground. The rule is, that 
a plaintiff must make out a clear case to recover. From the above facts 
and circumstances, and the relation of the parties, we must say that we 
are of opinion that plaintiffs have failed to show (or demonstrate) that 
Edward Shiff became responsible for the notes in questions, and that the 
act called compromise can derive no force and no vitality from that source, 

The money was given by plaintiffs to Shiff, as their agent, to be loaned 
out at interest. What difference did it make whether Shiff loaned it to 
his customers or others? If anything, it was to their advantage. For 
Shiff, receiving the crops of his planters, had a better opportunity to 
receive payment. His taking mortgages in his own name did not muke 
him the owner of the notes, which, being delivered to his principals, 
carried the mortgage with them. His charging the notes in his books as 
his property, did not make Shiff the owner as between him and his prin- 
cipals; but he was owner as regarded his customers, who knew no one 
but him as their creditor. His charging commission to his customers, as 
endorser of such notes, did not make him liable as such towards his prin- 
cipal, when in fact he had not endorsed; this charge was a matter between 
him and his customers, who could well object to pay such a charge; but 
the question is, did he endorse the notes? No such thing is pretended. 

There can be no responsibility attached to Edward Shiff in this case, 
unless it arise from his acts of agency or from a contract of suretyship. 
In the first case, he is not charged in the petition or in the act called 
compromise, with non-performance of his duty, or with fault or neglect, 
And on the 29th January, 1861, the defendant, Widow Shiff, acting as 
tutrix of her child, rendered an account of the agency of her deceased 
husband to the plaintiffs, and delivered over to them the notes and obli- 
gations sued upon, and they received them without any reservation of 
recourse against the estate for maladministration or otherwise. There- 
fore no liability is shown on the estate upon that score in support and asa 
motive of the notarial act sued upon. In the second case, it is contended 
that E. Shiff, having charged a commission to the planters, became guar- 
antee for the notes when he negotiated them. This is nothing more nor 
less than a suretyship under our Civil Code. 

‘* Art. 3004. -Suretyship is an accessory promise by which a person 
binds himself for another already bound, and agrees with the creditor to 
satisfy the obligation, if the debtor does not.” 

Then the agreement to become surety is a contract requiring the con- 
sent of two parties—the creditor and the surety. 

Here, E. Shiff acted as agent, in negotiating the notes; how could he 
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have stipulated from himself individually, a promise to become surety for 
the debtors of the notes? It was a thing legally impossible. There 
could rot have been that concurrence of two minds essential to the con- 
tract. 6 L. 407. 2.556. Therefore there was no suretyship on the 
part of Shiff, and the act called compromise has nothing here to stand 
upon. 

2. The next question is, as regards the liability of the minor, and the 
succession of E. Shiff to pay the notes sued upon according to the stip. 
ulations contained in the notarial act of the 29th January, 1861. It is 
necessary to determine first the nature of this notarial act, and whether 
it contains a transaction or compromise or a surelyship on the part of the 
succession and the minor. 

‘* A transaction or compromise is an agreement between two or more 
persons, who, for preventing or putting an end to a law suit, adjust their 
differences by mutual consent, in the manner which they agree on. C.C, 
Art. 3038. 

In this act there is nothing said about a suit being pending, or to be 
brought, or difference, or difficulty existing between the parties. This 
act on its face does not purport to be a transaction or a compromise; it 
simply states, as we have related above, that said Edward Shiff, in his 
lifetime, acted as the agent of plaintiffs, and, as such, received for their 
account, by way of investments of their funds, sundry promissory notes 
and obligations for the payment of money, executed by planters doing 
business with said Shiff, and that, whereas said notes and obligations have 
been delivered up by the succession of the said Edward Shiff to said 
plaintiffs, a detailed account of which notes and obligations is hereunto 
annexed. . 

Now the said appearers have agreed and contracted as follows, to-wit: 

The said Mrs. Shiff hereby, in the name of the succession of her lale 
husband, guarantees the payment of the notes and obligations described 
in the annexed account, in the manner and at the periods foilowing:.... 

It is not pretended in said act, that the succession of Edward Shiff 
could or might have been made liable for the payment of those notes, 
and that there was a contest about it; these are simple notes due by third 
persons to the plaintiffs, and with which the succession of Edward Shiff 
has nothing to do, and there is nothing to give the denomination of com- 
promise to this act, which is substantially an act of suretyship in regard 
to those notes, and nothing else. ws 

The name of compromise, given to this act in the proceedings before 
the family meeting and the Judge, cannot make it so in law, when, accord- 
ing to Merlin, its substance shows it to be something else, to-wit: an act 
of suretyship. The distinction here is important, for if it had been a 
compromise carried out according to law, the minor and, as a consequence, 
the succession, might have been bound. C.C. Art. 3068. 

3. We now come to the question of sureties of Mrs. Edward Shiff and 
the succession of E. Shiff, in regard to the payment of said notes and 
obligations, and whether Mrs. Shiff contracted in both capacities, as 
tutrix and in her own name, or in one capacity alone; this necessarily 
involves a question of interpretation or construction of the said notarial 
act, 
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From the whole context of the said act, we are of opinion that Widow 
Edward Shiff acted as natural tutrix, and in the name of the succession, 
in guaranteeing the payment of said notes and obligations, and not in her 
individual capacity; it is true, that the act commences by declaring that 
she appears in her own name and as natural tutrix; but the clause of 
guarantee is restricted to the succession, thus: 

‘The said Mrs. Shiff hereby, in the name of the succession of her late 
husband, guarantees the payment of the notes and obligations.” 

If, therefore, she guaranteed those notes in that name, she did not do 
so in any other name. Inclusio unius est exclusio alterius, and all the sub- 
sequent clauses relating to said notes, carry out the idea that the estate 
was intended as a guarantee, and no one else. 

In the next following clause, thus: 

“ The plaintiffs bound themselves not to enforce the said guarantee 
beyond the proportions specified, nor in any case exact payment from 
any of the planters, whose notes are the subject of this act, without the 
previous assent in writing of the representatives of the succession of the said 
Edward Shiff, deceased.’* 

‘On the payment of said notes, orany of them, plaintiffs bound them- 
selves to subrogate the succession of the said Edward Shiff, to all the rights, 
claims, privileges and mortgages accessory thereto, and to deliver the. 
said notes on payment to said succession.” 

It was also stipulated in the act, that the succession (not Mrs. Shiff) 
should have the right to payin anticipation said notes, it being the 
intention and desire of the representatives (not of Mrs. Shiff) of the said 
succession, to be relieved from the said guarantee as speedily as possible; 
then it was in contemplation of the parties that the succession was the 
guarantor. 

Throughout, the succession is considered as the surety; the payment 
of the notes would not be required by plaintiffs previous to certain 
periods, without the written consent of its representatives (not of Mrs. 
Shiff’s. ) 

On payment of the notes the succession was to be subrogated, (and not 
Mrs. E. Shiff) and the notes were to be delivered to the succession (and 
not to Mrs. Shiff.) Mrs. Shiff was not thought of, and looked to per- 
sonally; the succession was in view all the time, in relation to these notes. 

Having determined that Mrs. Shiff, in guaranteeing the payment of 
said notes, acted in the name of the succession, and as natural tutrix of 
her minor child, the next question arises: are the minor and the succes- 
sion bound by such a guarantee, admitting that the tutrix was authorized 
by family meeting and the Judge to do so? 

The general rule is, that a tutor can do nothing affecting his ward’s 
property or rights unless authorized by law, and in the manner pointed 
out. 

We know of no law authorizing a tutor to bind his pupil as surety; and 
we have been referred to none. 

This act of suretyship is a mere nullity, and can have no effect either 
against the minor or against the succession of Edward Shiff, and Mrs, 
Shiff did not bind herself personally. 
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As to the claim of Arthur Shiff, for services rendered as clerk, we are 
of opinion that he has failed to make out a clear case. 

Upon the whole, we are of opinion that our learned brother below, tins 
made a proper application of the law to the facts of the case. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 
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No. 1692.—Mrs. E. 8. Dunn v. Davin Pires, Sr., 


A consent judgment is binding between the parties, and has the force and effect of the thing 
adjudged, ualess reversed in the mode and within the time prescribed by law. 

A receipt given in satisfaction of a judgment is only prima sucie evidence of what it contains, and may 
be shown to contain error of fact. 


PPEAL from the District Court, Parish of East Feliciana, Poseg, J. 
W. F. Kernan and T. B. Lyons, for plaintiff and appellant. Cross 
& Hardee and Race, Foster & E. T. Merrick, for defendant and appellee. 


Howett, J. This is a proceeding by rule, to compel the defendant to 
pay to plaintiff the sum of $11,629 55, with interest from 13th February, 
1866, as being yet due on a judgment, rendered on said date, for certain 
specific sums of money; the one-ninth of the net proceeds of 299 bales 
‘of cotton, shipped to New Orleans, when sold; the one-ninth of 100 bales 
on hand, when sold, (the said two lots being the crops of 1861 & 1862,) 
less the one-ninth of the expenses of getting it to market and of selling, 
and the sum of $71 50, cost of bagging and rope; and for the delivery to 
plaintiff of all the stock and personal property in the possession of defen- 
dant and in controversy in this suit. 

The amount claimed in the rule is made up of the following sums: 
$250, proceeds of a two-horse wagon; $1,800, proceeds of 9 mules; $40, the 
value of one-ninth of two bales of cotton, which, it is alleged, should have 
been included in the 100 bales mentioned in the judgment; $71 50 cost 
of bagging and rope retained twice by the defendant; and $9,468 05, pro- 
ceeds of one-ninth of 401 bales of cotton, which it is alleged, should have 
been included also in the crops of 1861 and 1862, in addition to the 100 
and the 299 bales for which judgment was rendered as above stated, and 
in satisfaction of which judgment a receipt was given in error. 

The defendant filed the plea of res judicata averring that the judgment 
of 13th February, 1866, was final, and settled all matters and transactions 
between the parties growing out of the issues involved in the original 
suit, and had been acquiesced in by plaintiff, and ratified by receiving 
payments under the same. 

The exception was maintained as to the amount of crops of the years 
1861 and 1862; and defendant answered by a general denial; reaffirming 
his exception, and denying the right of plaintiff to set up error in the 
satisfaction of the judgment, without tendering the amount received 
under the same. 

There was judgment for defendant, and plaintiff appealed. 

We think the Court did not err in sustaining the plea of res judicataas 
to the quantity of cotton of the crops of 1861 and 1862, inasmuch, as that 
question was submitted by the parties to referees, whose report thereon 
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was the basis of the judgment rendered, and in which the plaintiff acqui- 
esced by executing it in part, at least. 

The plaintiff seeks to evade the effect of this plea, upon the doctrine 
that a consent decree (which she alleges the one in question to be) 
decides nothing, and is therefore not binding; and she relies upon the 
vase of the Union Bank v. Marin, to sustain her position. This case, in 
our opinion, simply declared, in this respect, that such decrees render 
private agreements executory between the parties, and that their effects, as 
to third persons, are those of trasactions made in authentic form. 

A consent judgment is binding between the parties, and has the effect 
of the thing adjudged, unless reversed in the mode and within the time 
prescribed by law. 12 A. 426. A judgment, however, is not necessarily 
a consent judgment, because based on the award of arbitrators or refer- 
ees, to whom parties by consent, and in due form, submit their differ- 

, ences. 

This disposes of plaintiff's first bill of exception. 

The second, is to the action of the court in permitting a witness to 
correct his testimony after having been discharged. We can see no 
legal objection to such ruling in this particular instance, where the cor- 
rection was made on a fact as to which he was not cross-examined, and 
one as to which it appears the court, the clerk and the counsel disagreed 
as to whether it had been taken down correctly. The better course 
would have been for the testimony to have been read over to the witness 
before leaving the stand; but this not having been done, should not, in 
our opinion, deprive the witness or the party from having the correction 
made so as to conform to the truth. 

The Court did not err in the ruling, to which defendant objected, that 
plaintiff could show error in the receipt given by the agent of the latter 
in the satisfaction of the judgment. Receipts are prima facie but not 
conclusive evidence of what they purport to be. ‘ 

The only item, however, set out in the rule, which we think is estab- 
lished by the evidence, as not included in the settlement of the judgment, 
is the two-horse wagon, which is shown to be worth $100, and to have 
been sold by defendant’s wife, some time in 1863. In other respects we 
see no error in the judgment below. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff recover of defendant $100, with interest from 1st Jan- 
uary, 1864, and costs in both courts. 








No. 1147.—Cuapret, Bruce & McIntyre v. Geo. N. Raymonp & Co. 


A party in possession of a promissory note for collection cannot, without express authority from the 
principal, extend the time of payment. 

The fact that a party was the agent of another ata particular date, isno evidence that he was his 
agent ata prior date. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Hayes, Adams & Moise, for appellants. Hawes & Grant, for 
appellees. 
Lazavve, J. The plaintiffs brought an attachment suit against the 
defendants, who are non-residents, upon a note dated about the 20th 
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December, 1865, for $1,432 13, payable ninety days after date, subject to 
a credit of three hundred dollars. No date is given to this payment, 

The defendants took a rule upon plaintiffs, to show cause why the 
attachment should not be dismissed, upon the grounds that the debt wis 
not due when tbe suit was brought in attachment, nor since, and that the 
affidavit upon which the writ issued, is untiue and insufficient. 

On trial of the rule, defendants offered in evidence the following 
document: 

** Vicksburg, Mississippi, March 23d, 1866,” 

‘* This is to certify that in consideration of three hundred dollars, this 
day paid to the cashier First National Bank of Vicksburg, Mississippi, by 
G. N. Raymond, on note for fourteen hundred and thirty-three 13-100 
dollars, given by G. N. Raymond & Co., that I agree to stay collection 
for six months.” 

(Signed ) “Cuarret, Bruce & Co, 
by T. F. Atzen.” 

The Court, after a hearing, sustained the exception, and dismissed the 
suit, at the costs of plaintiffs, and they took this appeal. 

There is no evidence in the record showing that tle said T. F. Allen, 
on the 23d March, 1866, when he agreed to extend the payment of the 
note for six months, was authorized, as agent or otherwise, to enter into 
such agreement for the plaintiffs. 

It is true, that, to obtain the attachment, he took the required oath, 
as agent of plaintiffs, on the 19th, and signed the bond on the 20th April, 
1866; but proof that he was agent on the 19th April, 1866, does not estab- 
lish the fact that he was soon the 23d March, 1866. Therefore, the 
agreement to postpone the payment of the note, not being binding on 
the plaintiffs, the note was due when the suit was filed. 

The affidavit is in due from to authorize the issuance of an attachment 
on a debt due at the time of bringing the suit. 

We are therefore of opinion that the judgment appealed from, is erro- 
neous. 

It is therefore ordered and decreed that the judgment of the District 
Court, be annulled and avoided. Itis futher ordered and decreed that 
the rule to dismiss the suit be overruled, the attachment reinstated, and 
the case remanded to be proceeded with according to law, and that the 
defendants and appellees pay costs of appeal. 


Rehearing refused. 








No. 1118.—Mrs. Marta Surra v. Georct PuRVES AND THE SHERIFF OF THE 
PARISH OF ORLEANS. 


An appeal involving only the regularity of the proceedings of seizure and sale, does not affect any 
other remedy which the creditor has for the recovery of his debt. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 

J. D. Augustin and J. B. Cotton, for plaintiff in rule, appellant. 

Ducros & Sambola, for defendant and appellee. Geo. S. Lacey, for sheriff, 
appellee. 
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Instex, J. The defendant, in the suit of George Purves v. Mrs. Maria 
Saith, pending in the court below, having obtained an injunction to stay 
proceedings under a writ of fieri facias, issued out in that suit, the plain- 
tiff, during the pendency of the injunction,caused the writ to be returned 
and substituted in its stead an alias fieri facias, which the sheriff was 
about to execute, when the defendant proceeded by a rule on him to show 
cause why the alias jiert facias should not be quashed, or why he should 
not abstain from acting under the alias fieri facias, until the injunction- 
suit was disposed of, and from a judgment dismissing this rule, the defen- 
dant has taken a suspensive appeal. 

Amotion is made in this court to dismiss fhe appeal, because that 
remedy is not allowed by law from a judgment on a rule to arrest pro- 
ceedings under final process by a writ of fieri facias, which the plaintiff 
says could only be done by way of injunction, and the appellee relies, in 
support of his motion, on the case of The State of Louisiana v. The Judge 
of the Second District Court of New Orleans, 9 A. 302. 

That was a proceeding for a mandamus, to direct the Judge of the infe- 
ror court to grant a suspensive appeal from a judgment ona rule to 
quash a writ of fieri facias, and the Court in that case very properly held 
that the right of the plaintiff to execute the judgment, which he has 
obtained for a sum of money, can only be suspended upon a petition, 
affidavit and bond given for an injunction. 

The bare statement of the facts and circumstances of this case shows, 
that there is no analogy whatever between it and the one referred to, and 
relied on. 

Whether the judgment appealed from disposed of the injunction-suit, 
or was an interlocutory decree, which may cause the defendant, Mrs. 
Smith, an irreparable injury, an appeal may be taken from it, and the 
motion to dismiss the appeal, therefore, cannot be maintained, and is 
overruled. 


Instey, J. The plaintiff and appellant sued out an injunction to restrain 
the sheriff from executing a judgment in favor of the defendant, Purves, 
because the execution wasissued prematurely, before notice of judgment, 
which was one by default, was served on her. 

Pending the injunction, the writ of fieri facias was returned into court, 
and a notice of judgment was regularly served upon the appellant; and 
afterwards, in due time, an alias fieri facias was issued, and under it the 
sheriff seized and advertised for, sale the same property, which had been 
seized on the writ of fiert facias. 

A rule was then taken by the appellant upon the defendant, Purves, to 
show cause why the alias writ of fieri facias should not be quashed by 
reason of the injunction previously granted against the original writ. 

The rule was dismissed at the mover’s costs, and a suspensive appeal 
taken from the decision of the District Court. 

The original writ was returned into court unconditionally, and this 
released the seizure made under it. The seizure complained of was made 
under the alias fieri facias. 

We think this case comes within the principle enonnced in Wright v. 
Roussell, 6 A. 73. 
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The Court therein say: ‘‘The question is presented, whether the 
plaintiff's appeal (from a judgment dissolving an injunction) wag a 
legal impediment to the subsequent proceedings of the creditor by exeen. 
tory process. 

The matter at issue, in the case in which the appeal was pending when 
the alias writ was issned, was as to the regularity of the proceedings un. 
der the executory process, in the notice required to be given to the 
debtor, and the advertisement of the land seized. The injunction wag 
against further proceedings, on the ground that the sale under them 
would be illegal and injurious to the debtor. 

The return of the writ terminated all action under the process then 
issued. 

But the statute, obliging courts to award damages on the dissolution of 
injunctions of executions, and the right of parties to their appeal, neces. 
sarily, kept open for decision the question as to the regularity of the 
proceedings by which the land was to be sold, inasmuch, as the damages 
to be awarded against the principal and his surety would be dependent 
on that decision. 

‘‘ We do not consider,” says the Court, ‘‘ that the appeal involving the 
mere irregularity of the proceedings of seizure and sale, as affecting any 
other remedies which the creditor had for the recovery of his debt. Wa 
think the Court below did not err in dismissing the rule.” 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, at the costs of the appellant. 





No. 1613.—Payne & Harrison, in liquidation, v. Gro. Dovenass. 


Where promissory notes are prescribed on their face, the plea of prescription must prevail, notwith- 
standing it is shown that the holder was prevented from bringing suit for several years on account 
of the late war, unless it is shown that suit could not have b2en brought at the time or prior to 
the time that prescription was acquired. 

The doctrine in the case of Rabel v. Pourciau ( ante page 131) reaffirmed. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
Hynes & Gordon, for plaintiffs and appellees. Aroni & Collier, for 
defendant and appellant. 


Brief of plaintiffs and appellees. There is nothing in this case to sus- 
tain the plea of prescription, on which defendant alone relies under 
the recent rulings of this honorable court. 

There have been no laches, no neglect, no unnecessary delay on the 
part of plaintiffs. 

The President’s proclamation of peace, which is the only authoratative 
point from which to count the renewal of intercourse, is dated April 2d, 
1866. 

The earliest possible date at which the parties plaintiffs could avail 
themselves of this removal was taken advantage of, and their petition was 
on file in parish of Tensas, on the 7th of the same month, while the gen- 
eral order, in which the proclamation was promulgated, was dated April 
16th, 1866. 

The defendants and appellants, in their pleadings recognize and claim 
a — suspension of intercourse, dating from April, 1861. Record, 
page 9. 

It may be proper to suggest to the Court, that should the maturity of 
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the four later notes, to-wit: April 12th, 1861, render the plea of prescrip- 
stion valid as against them, then that the account current is opened by 
the pleadings of defendant, the prescription of which at three years, 
from June 4th, 1861, say June 4th, 1864, was at a time at which 
certainly the doctrine of ** contra non valentem agere non curri prescriptio” 
would be in full force, and that all due and indeed extraordinary dili- 
gence has been exhibited in the pressing this claim at the moment of the 
romulgation of peace. 

We cite for the convenience of the Court, the well known-laws of 
Congress, viz: Act of July 2d, 1864, section 5, prohibiting intercourse 
between the portions of a loyal State with those under control of the 
insurgents. Page 376, Acts of 1864. 

And the Acis cf June, 11, 1864, “in relation to the limitations of 
actions in certain cases,” (page 123, Acts of 1864,) by which ‘*the time 
during which such person shall so be beyond the reach of legal process 
shall not be deemed or taken as any part of the time limited by law for 
the commencement of such action.” 














































Hyman, C. J. Plaintiffs sued defendant on his six promissory notes. 
Two of them were payable in 1860, and four on the 15th April, 1861. 

Defendant was cited to defend this action on 18th April, 1866, and he, 
in his answer, pleaded prescription of five years. 

Five years having elapsed since the maturity of the notes, before 
defendant was cited, the plea of prescription must prevail, notwithstand- 
ing defendant has, in his pleadings, actually acknowledged that it was not 
posssible in consequence of the late rebellion for plaintiffs to institute 
suit on the notes for several years after their maturity. 

See the case of Louis 7. Rabel v. S. Pourciau, (ante page 131.) 

The judgment of the District Court is in favor of plaiatiffs. It must 
be reversed. 

Let the judgment of the District Court be annulled, avoided and re- 
yersed. Let there be judgment in favor of defendant, and let plaintiffs 
pay the costs of suit. 





“—_o 


No. 1684.—Wa. Wurre, Admr., et als. v. T. J. Brep, Sheriff, et als. 





A judgment rendered againsta married woman, without her being authorized to appear in Court, is 
null. 
An answer filed by a married woman, unauthorized to appear in court, has no legal effect. 


PPEAL from District Court, Parish of East Baton Rouge, Posey, J. 
Barrow & Pope, for plaintiffs and appellants. Fuvrot dé Lamon, 
and R. W. Knickerbocker,for defendants and appellees. 


Hyman, C. J. Plaintiffs instituted suit against Artemeze Esnard, 
and her husband Thompson W. Bird, and also the Sherif T. J. Bird, 
claiming in their petition a privilege on certain property seized by the 
sheriff under executions issued on a judgment of separation of property 
of the said wife from her husband. 

They also obtained a writ of injunction prohibiting the sale of the 
property. 

No judgment by default was taken. The husband made no appear- 
ance, but the wife filed her answer without authority from him or the 
court. 

Judgment was rendered by the Judge, which was partly in favor and 
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partly against plaintiffs, and from which they have appealed. 

They have suggested that the judgment should be reversed, becaygg 
the wife was not authorized to appear in court. 

No issue was joined by her unauthorized answer, and the judgment 
must be reversed. 19 An. 148. 

It is ordered, adjudged and decreed that the judgment of the District 
Court be annulled, avoided and reversed, and it is further ordered, 
adjudged and decreed that the case be remanded to the said court to be 
proceeded with according to law. 


~_—O 





ANAANNY 


No. 1657.—Rosryson J. Corton v. Mrs. Mary C. Srerttnc et als, 


A executed his promissory note, payable to himself, endorsed in blank, which he transfers to B for 
valuable consideration before maturity. B transfers the uote to U after maturity with a know. 
ledge of tne consideration. C brings suitagainst Aon the note, who resists the payment on the 
ground that the consideration was illegal: Held—That inasmuch as A could not urge the defence 
of illegality of the considertion against B, he could not against C, and he is therefore bound on 
the note. 


PPEAL from the District Court, Parish of West Feliciana, Cooley, J. 
Collins & Leake, for plaintiff and appellee. H. I Spofford and W. 
D. Winter, for defendants and appellants. 

Hyman, C. J. This action is brought by plaintiff to recover of defen- 
dants the amount of their four notes, with interest. 

The notes were made by defendants payable to their own order, and by 
them endorsed in blank. 

The defence to the suit is, ‘‘that the notes were given without any con- 
sideration which was legal, valid or binding in law, having been execu- 
ted for a loan of Confederate money.” 

The evidence in this case is, that plaintiff acquired the notes after 
their maturity from a party who had acquired them before maturity fora 
valuable consideration, and that plaintiff understood before he got them 
that their consideration was Confederate money. 

The defence of illegal consideration of the notes could not have been 
valid against the holder from whom plaintiff got them, as he is presumed 
to have acquired them in good faith; nor can it be validly urged against 
plaintiff, as his knowledge of the defective consideration of the notes 
did not prevent him from acquiring by transfer the rights of the bona 
Jide holder. 

Let the judgment which is in favor of plaintiff, be affirmed; defendant, 
who is appellant, to pay costs of appeal. 








No. 1672.—Wm. Wurre, Administrator, ». THompson W. Birp, T. J. 
Brnp, Sheriff, No. 1213.—Hetns or Brrp rv. D. T. Ross, No. 420. 
(Consolidated Cases. ) 


The sheri¥, who has been made the depositary of funds in his official capacity, about which a contest 
is going on in the court, is no party to the litigation, and need not be made a party to the appeal. 

Delivery of the thing ceded. is essential to complete a contract of dation en paiement, and in the sale 
or transfer of debts, or claims upon a third person, notice must be given to the debtor that th 
transfer has been made. / 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
Barrow & Pope, for appellee. Fuqua & Callahan, for appellant. 
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Instry, J. On the 2d March, 1867, Thompson J. Bird, sheriff of the 
parish of East Baton Rouge, executed a judgment in favor of the Heirs 
of A. Bird v. D. T. Toss. 

The distributive share in the judgment of one of these heirs, Thomp- 
son W. Bird, was ‘wenty-one hundred dollars, which he had previously, on 
the 21st April, 1866, transferred and assigned to Jackson F. Libby. 

Libby died in 1866, and Thompson W. Bird qualified as his testamen- 
tary executor, and in that capacity he claimed, and could have received 
ihe distributive share from the sheriff, when on the day of the sale Wm. 
H. Graham, the tutor of Saloame, the minor child of Jackson F. Libby, 
filed in court a third opposition, and obtained an order to stay the pro- 
ceeds claimed by the executor of Libby. The minor, having subsequently 
attained the age of majority, became a party to the suit, and adopted her 
tutor’s opposition. 

On the 13th July, 1867, judgment was rendered in her favor, with a 
reservation of the rights of William White, Administrator, who, being a 
judgment-creditor of Thompson W. Bird, had, on the 25th March, 1867, 
seized the fund in the hands of the sheriff, by propounding interrogato- 
ries to him. 

On the 18th June, 1867, Saloame Libby intervened in the suit of Wm. 
White, Administrator, v. T. W. Bird, setting up her claim to this fund, 
upon the grounds set forth in her third opposition, which was consoli- 
dated with this suit. 

On the 24th June, White, administrator, answered the said interven- 
tion, and one which had been filed by T. W. Bird, executor, denying 
there had ever been any valid transfer from Bird to Libby of the jndg- 
ment against Ross, for the reason that the judgment-debtor had not been 
notified of the transfer, and claiming a privilege by virtue of his seizure. 

On the 12th July, 1857, White filed an amended answer, alleging that 
the transfer from Bird to Libby was simulated, and in fraud of Bird’s 
creditors, and was never consummated. 

From a judgment rendered by the District Court in favor of White, 
administrator, Saloame Libby alone prosecuted a suspensive appeal to 
this court, but did not make Thompson J. Bird, the sheriff, a party to 
the appeal, and on this ground, White, administrator, has moved to dis- 
miss the appeal. ; 

Throughout the proceedings in the District Court, the sheriff seems to 
have been considered a mere nominal party. No citation against him 
was prayed for by either of the parties; no judgment by default was 
entered against him, and he made no appearance, except to answer in 
open court interrogatories propounded to him by William White, adm’r. 

As a general rule garnishees must be made parties to appeals, but when, 
as in a case like this, a sheriff, a mere depositary of a fund, received by 
him in his ministerial or official capacity, cannot be affected by any deci- 
sion which the Court might render; he is not a necessary party to an 
appeal 1A. 205. 2A.323. 5A. 668. 11A. 486. . 

The motion to dismiss the appeal is therefore overruled. 

The contest in this case is for the distributive share of Thompson W. 
Bird, in the proceeds of the sheriff's sale, made in the suit of A. Bird v. 
D. T. Ross, and the parties claiming this fund are the heir and represen- 
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tatives of Jackson F. Libby, and William White, administrator—ths 
former claiming it in virtue of a contract of dation en paiement, made to 
Libby by Thompson W. Bird, and the latter, under a seizure upon a fierj 
Jacias, made of it as the property of Thompson W. Bird, his judgment. 
debtor. 

The result of this controversy depends entirely upon the solution of 
the question, whether when White’s seizure was made, the title to the 
fund seized by him was fully vested in Libby’s succession; if it was not, 
supposing the dation en paiement to be real and not simulated, it was 
because the cession to Libby of the judgment against Ross was never 
notified to him. This, Libby’s counsel deemed unnecessary, as by the 
sale of the property of Ross, to satisfy the judgment against him, his 
interest in the matter had ceased, and that a notice on the sheriff, who 
held the fund, was a sufficient compliance with the law in that particular, 

In contracts of dation en paiement, which it is conceded the transfer 
from Jackson W.Bird to Libby was, delivery of the thing ceded, is essen- 
tial to complete it. Art. 2620, C. C. 12L. 376. And in the sale or 
transfer of rights, debts or claims upon a third person, “the transferree 
is only possessed, as it regards third persons after notice has been given 
to the debtor of the transfer having taken place.” C. C. 2612, 2613, 1916, 
1917. 14A. 689. 7A. 620. 5A. 651. 8 N.S. 211. 12 BR. 8. 2 La, 425, 

The counsel of White has suggested different hypothetical examples, 
as to the effect the want of notice might have produced on Ross, but we 
need not consider them—the only question here being, was the title 
acquired by Libby complete or inchoate, when the property of Ross was 
sold to satisfy it? If it was, the mere fact of the judgment being repre- 
sented by the proceeds of the sheriff’s sale, would not render the Libby 
title any stronger, as against White, than it was before. 

The object of notification of a transfer of a debt to the debtor seems 
to have an object, besides and beyond that of preventing an improper 
payment. On this point, Marcadé says, vol. 6, p. 324: 

Un comprend facilement pourquoi la loi a exigé la signification ou 
Yacceptation pour la transmission des créances a l’égard des tiers. Il 
fallait, comme le dit trés-bien M. Troplong, ‘‘ que le cessionnaire prit 
possession effective de la créance, en élevant une barriére entre |’ancien 
créancier et le débiteur; qu’il prouvat le défaut d’intérét ultérieur et le 
dessaisissement sérieux du cédant....Si cette prise effective de possession 
n'est pas un moyen de faire cesser absolument les surprises, elle les rend 
beaucoup plus difficiles, puisqu’elle oblige l’acheteur & jouer un role actif 
qui répugne presque toujours a un simple préte-nom.” 

Be this as it may, no notification of the transfer from Jackson W. Bird 
to Libby was ever given to Ross, and we deem applicable to this case the 
doctrine taught in Alurshall v. Morehouse, 14 A. 689, ‘‘ that the assignment 
of a debt without delivery, or notice to the debtor thereof, divests the 
assignor and his heirs of the ownership, without, however, depriving his 
creditors of the right to seize them as his property.”’ This doctrine is 
consonant with the letter and spirit of the law, which cannot be disre- 
garded, under the facts presented, in the present controversy. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, at the costs of the appellant. 
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No. 1019.—Canat anp Banxine Co. v. M. J. de Lizarpt. 


Where a judgment has been voluntarily executed, though not coming strictly and technically 
within the rule of the thing adjudged, can neither be attacked nor questioned by a party who 
bas voluntarily acquiesced in its execution. 

A judgment acquiesced in must, as to the parties to it, have the force and effect of the thing 
adjudged. 

A judgment of the District Court, dismissing a party from the office or trust of liquidating part- 
ner, and ordering him to turn over all the assets in his hands to the executor of the estate, 
having been executed by the liquidator complying, cannot afterwards be questioned by him, 
nor can it be questioned by any other party who sought by appeal to have the judgment dismiss- 
ing him reversed. 


PPEAL from the Fourth District Court of New Orleans, 77.é id, J. 

Campbell, Spufford & Campbell and Bradford, Lea & Finney, for 

plaintiffs and appellants. 2. Hunt, P. H. Morgan and G. LeGardeur, for 
defendant and appellee. 

Howetz, J. Onthe 15th July, 1861, the plaintiff brought this suit 
by attachment against the defendant, a citizen of Mexico, on twenty- 
eight promissory notes, amounting to $110,268 60, made, respectively, by 
Keary Brothers and Trasimond Landry, and alleged to be endorsed by 
the commercial firm of J. Y. de Egana, composed of said Egana and the 
defendant, as general partners. The defendant denied that there ever 
existed such a partnership, or that he is in any manner liable on said notes, 
and subsequently pleaded the peremptory exception of res judicata, aver- 
ring that on the 11th January, 1864, the Second District Court of New 
Orleans rendered a judgment declaring that ‘‘the partnership in com- 
mendam, once existing between M. J. de Lizardi and J. Y. de Egana, 
expired by limitation on the 30th September, 1853, and that no partner- 
ship, commercial or otherwise, existed between said parties from and 
after that date;”’ that on 22d January, 1866, the Supreme Court dismissed 
the appeals, taken from said judgment by the present plaintiff and others, 
on the ground that the appellants, having ratified the execution of said 
judgment, had assented to and acquiesced in the same, and were bound 
thereby; and that plaintiff, who was a creditor of Egana, and party with 
defendant to said judgment, cannot be permitted to raise anew and 
question any of the poiuts passed upon and determined therein. 

The District Judge overruled the exception, but on the merits decided 
that the defendant was a partner in commendam of J. Y. de Egana, and 
not responsible for the notes sued on, and the plaintiff has appealed. 

The cause has been ably and elaborately argued before us, both orally 
and by briefs, upon all the points involved, and we have given to it the 
consideration which its importance demands, and the time, which we 
could devote to the very voluminous record, affords. 

Our attention is first directed to the peremptory exception, to the effect 
that on the 11th January, 1864, the Second District Court decided that 
the defendant was not a partner of Egana, as charged herein, and that 
plaintiff, having ratified the execution of said judgment, has acquiesced 
therein, and is estopped from again raising the question of said partner- 
ship. 

In the Succession of J. Y. de Egana, (reported in the 18 A., pp. 59 and 
263) this Court held that the Canal Bank, plaintiff herein, and other credi- 
tors of said succession, had ratified the execution of, and acquiesced in the 
said judgment of the Second District Court, rendered on 11th January, 1864, 
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and on that ground dismissed their appeal therefrom, upon the motion 
of the defendant herein and another. And we see no reason for chang. 
ing that opinion. It seems only necessary, therefore, to determine now 
whether or not the question of partnership, between Egana and Lizardj 
was so raised and settled in that proceeding as to bind the parties to this 
suit. 

The facts necessary to this inquiry, selected from a great variety con- 
tained in the record from the Second District Court, are the following; 
Juan Y. de Egana, having died in April, 1860, leaving a will, J. M. Cab- 
allero was qualified as executor, and entered upon the duties of his office, 
Manuel J. de I.izardi, the defendant herein, was appointed liquidator 
of the commercial firm of J. Y. de Egana, upon jis allegation, that he 
was the partner in commendam of the said Egana, and entered upon his 
duties. 

During the progress of these two administrations, the executor, upon 
the demand of creditors, filed two accounts, showing, among other things, 
that he bad paid to the liquidator $436,104 48, in cash and notes, in part 
payment of the indebtedness of the deceased to the late firm, and admit- 
ting Lizardi to be a creditor, individually, for about $64,000. To these 
accounts numerous oppositions were filed by creditors, (among them the 
Canal Bank, for the notes now in suit) which contain the specific allega- 
tion, that Lizardi was the general partner of Egana, and bound in solido 
with him for all the debts. The liquidator was also required to file two 
accounts, to which similar oppositions were made. 

From the one presented, on behalf of the Canal Bank with others, we 
quote the following: 

‘« Now come into court the hereinafter named parties, creditors of the 
commercial firm of Juan Y. de Egana, composed of said Juan Y. de Egana 
and Manuel Julian de Lizardi. * ® ad ° 

Further opposing, they say that said Manuel Julian de Lizardi has 
rendered himself, and must be held liable to your opponents for the 
whole amount of their respective claims, with interests and costs, in 
consequence of the foregoing facts and allegations, ete. * * * That 
by his very accounts, informal, incomplete and incorrect as they are, it 
is shown that said Manuel Julian de Lizardi had, from the beginning, 
the absolute control and management of the affairs, both of the partuer- 
ship and of the succession; that it was his duty to liquidate the concern within 
one year from the day he took charge de facto of the liquidation. * * 
Wherefore, they pray that this, their opposition, be sustained; that the 
two accounts of said Manuel Julian de Lizardi be rejected in tolo, as 
informal, incomplete and incorrect; that they (your opponents) be 
acknowledged as creditors of the firm of Juan Y. de Egana, and of the 
estate of Juan Y. de Egana, and of said Manuel Julian de Lizardi, in 
solido, to-wit: * # * * * . . 

The New Orleans Canal and Banking Co. $100,000, with eight per cent. 
from the maturity of every note until paid, costs of protest and the cosis 
of suits. 

They further pray that the said Manuel Julian de Lizardi, and the tes- 
tamentary executor, Jose Maria Caballero, be decreed to be personally 
liable for, and condemned in solido, to pay the whole due to your oppo- 
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nents by said Juan Y. de Egana, say $254,321 60, with interests and 
costs, as above specified;” and in the alternative, they pray for the ratifi- 
cation of the accounts as stated in the opposition. 

It is proper here to remark, that the notes above referred to, are the 
same on which this suit had been brought, and was then pending in the 
Fourth District Court, and that as a matter of history, there was no 
Judge then presiding in said court. 

It is true, as urged by plaintiff's counsel, that the controversy in the 
Second District Court was between the creditors, the executor and the 
liquidator, and grew out of the accounts rendered by the two last in their 
official capacity; but as to the parties now before us at least, we think 
the question of a general commercial partnership, between Egana and 
Lizardi, was clearly and distinctly presented, and the liability of the lat- 
ter, on the commercial paper held by plaintiff, was alleged; and on the 
jssues made up, the Judge of the Second District Court, on the 11th 
January, 1864, rendered the following judgment: 

‘For the reasons assigned, and with full reservation of the rights of 
creditors and heirs against J. M. Caballero, executor, for all properties, 
moneys, rights and credits, shown to have come to his hands in his said 
capacity, and for such damages as the law allows in cases of this nature, 
as also against Manuel J. de Lizardi and Manuel A de Lizardi, his agent: 

It is adjudged and decreed, that all the property named in the inven- 
tories of this estate, as well as the property of the commercial firm of J. Y. 
de Egana, be declared, in whole and in part, to belong (0 the succession of 
the deceased; that the partnership in commendam, once existing between 
Manuel J. de Lizardi and the deceased, expired by limitation on the 30th 
September, 1853, and that no partnership, commercial or otherwise, existed 
between said parties from and after that date; that Manuel J. de Lizardi 
was never the legal liquidator of the accounts of the commercial houses 
of J. Y. de Egana; and that all the acts of the said Manuel J. de Lizardi, 
and of his agent, Manuel A. de Lizardi, in this succession, from the 19th 
April, 1860, till the present time, have been wrongful, and the acts of 
intermeddlers, without the sanction of law or right, and that said acts 
have made them liable for all the damages sustained by this succession, 
as also for such assets thereof as have come to their hands. 

And it is further ordered, that the accounts of Manuel J. de Lizardi, 
filed on 26th of August, 1861, and on the 30th May, 1863, as liquidator 
of the commercial house of J. Y. de Egana, be rejected; that he be dis- 
missed from said office; that he, or his said agent, Manuel A. de Lizardi, 
do presently hand over to the executor, J. M. Caballero, to be distributed 
by said executor according to law, the sum of $436,712 15, wrongfully 
taken possession of by them; also, the one-half proceeds of sale of lots, 
slaves, crops, Citizens’ Bank shares pertaining to Grande Isle plantation, 
and proceeds of Fisk’s refinery, amounting in the aggregate (after 
deduction of $21,060 Citizens’ Bank mortgage) to $50,266 04, and retained 
by them as the property of M. J. de Lizardi; also, proceeds of sales of 
furniture, slaves William, Nancy and Fanny; slaves sold in January, 22d 
May and 28th December, 1861, and mules, etc., sold 28th October, 1861, 
and amounting in the aggregate to $22,499 16, as received by him or his 
agent, and whether the same be represented by cash or notes, 
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And it is further ordered and decreed that there be judgment in fayor 
of J. M. Caballero, executor, and against Manuel J. de Lizardi ang 
Manuel A. de Lizardi, in solido, for the sum of $725,540 40 assets of the 
commercial house, in bills receivable, debts due the house, cash, stock in 
trade, and Canal Bank shares received by them at the time they took 
possession of said assets, with legal interest, from 21st April, 1860, with 
reservation to creditors and heirs of the right to pursue either Manuel J, 
de Lizardi or his said agent, Manuel A. de Lizardi, for any further assets 
of the commercial house or. separate property of Egana, that may haye 
come to third hands in the course of these proceedings. 

And it is further ordered that the said Manuel J. de Lizardi, or his saiq 
agent, do presently hand over to the said Caballero, executor, the mort- 
gage notes of Keary Brothers, on which suit has been brought, amounting 
say, to the sum of $278,000, and also the mortgage notes of Trasimond 
Landry, to the amount of say $80,000, and generally all evidences of 
debt in his hands belonging to the house of J. Y. de Egana—the rights 
of creditors and heirs being reserved, as before, against the said parties, in 
case any loss or damage arise to the estate by reason of their having got 
possession of said notes, and thereby prevented the legal administrator 
of the estate from collecting them at the time they should have been col- 
lected. 

And it is finally ordered that the said M. J. de Lizardi, or his agent, 
pay all costs resulting from their proceedings in the succession from 19th 
April, 1860, till this decree be finally executed. 

And it is further ordered, adjudged and decreed that the payments 
named in executor’s account, amounting to the sum of $9,078 30, as also 
the item of $2,000, in favor of Pierre Soulé, and finally, the costs and 
attorney’s fees, amounting to $1,619 50, which he ‘* proposes to pay,” be 
approved and homologated; that the payment of $436,712 15, appearing 
upon the tableau as an amount of cash and notes paid by the executor to 
M. J. de Lizardi, be disregarded and disallowed as void and of no effect, 
and that said amount be charged to the account of J. M. Caballero, 
executor; that the statement under the head of ‘ various creditors, per 
balance sheet, 3lst December, 1861,” be stricken from the tableau, with- 
out prejudice to bona fide creditors to assert their claims under a future 
account, and that the item, $690,958 34, charged as a debt of the deceased 
to the commercial house of J. Y. de Egana, be in like manner stricken 
from the account. 

And it is finally ordered, that the executor’s account, as filed the 11th 
April, 1863, be approved and homologated, so far only as is consistent 
with this judgment, and the funds be distributed accordingly; and that 
the said J. M. Caballero, executor, do proceed with all dispatch with the 
execution of the will of the deceased, and to the final settlement of his 
estate.” 

It will be readily perceived, that the main force of this judgment was 
directed against M. J. de Lizardi, and that by it he was made to hand 
over to the executor assets in money, notes, etc., to the amount of about 
one million and six hundred thousand dollars; and that the charges 
made in the executor’s accounts necessarily resulted from the decree 


against Lizardi, And if there be anything definitely settled by the 
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judgment it is, that Lizardi was not a partner of Egana after the 30th Sep- 
tember, 1853; that he was dismissed from office as liquidator, and held 
responsible to creditors and heirs for all damages that might result from 
his connection with the estate of Egana; that all the property included 
in the inventories of said estate, and all the property of the commercial firm 
of J. Y. de Egana belonged solely to the succession of Egana, and was, in 
consequence, restored to the executor to be administered according to 
law, and with dispatch, for the benefit of the creditors and heirs of 
Egana. 

The Lizardis attempted to obtain a new trial, but were successfully 
resisted by the creditors, and among them was the plaintiff in this action. 

The judgment was executed by the sheriff, and the proceeds arising 
therefrom, in part at least, were distributed by a tableau filed by the 
executor, and a pro rata portion received by the plaintiff. Subsequently 
the creditors, including plaintiff, appealed from the judgment, and we 
have seen that their appeal was dismissed, on the ground that they had 
ratified and acquiesced in the execution of the judgment, and could not 
be heard to complain of it. 18 A. 59, 263. 

The conclusion is irresistible that plaintiff, who was one of the appel- 
lants, is bound by that portion of the decree which declared that M. J. 
de Lizardi was not, at the date of the notes sued on in this action, a 
partner of J. Y. de Egana, the endorser, and that all the property per- 
taining to the commercial house of J. Y. de Egana, belonged solely to 
his succession; and, as a legal consequence, M. J. de Lizardi cannot be 
held responsible or liable to plaintiff on said notes as a partner of Egana. 
Plaintiff is perpetually barred by said judgment from pursuing him as a 
partner in said commercial house, whether the judgment be correct or 
not. Itis now beyond our revision, and we can only inquire into its 
effects in this proceeding. 

Whatever rights may have been reserved therein to the bank, we think 
it clear that the right to have Lizardi declared a partner of Egana, and 
held liable for these notes, was not reserved; for the Judge of the Second 
Court considered that question to be before him (whether rightly or 
wrongly, cannot now be determined) and his decision thereon is final, 
as to the parties before us in this suit. 

That this point was decided by the Second Court seems to be 
conceded by plaintiff; for in the brief, filed on the motion to dismiss the 
appeal in this court, we find the following language, to which our atten- 
tion is directed as pertinent in defendant’s argument: ‘‘But as to the 
liquidator, Lizardi, the Court, whilst reserving the appellants’ rights, and 
giving judgment against him as an intermeddler for a certain amount, has 
gone still further, and declared, contrary to the allegations and prayer of 
the opponents, that Lizardi was not a commercial partner of Egana. This, 
appellants contend, is an egregious error, highly prejudicial to their 
interests. Andon this ground alone, they claim the right to have the 
judgment appealed from revised and corrected.” 

As said by us in the matter of the Succession of Egana, already quoted, 
the plaintiff, by its own voluntary acts therein, became a party to the 
whole proceeding, and privy to the judgments rendered, and having 
acquiesced therein, is bound by their finality. 
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We conclude, that the voluntary execution of a judgment is conclusive 
evidence of its being acquiesced in; that a judgment, though not strictly 
and technically coming within the rule of ‘‘ the thing adjudged,” can nei. 
ther be attacked nor questioned by a party who has voluntarily acquiesced 
in it; and that a judgment acquiesced in must, as to the parties to it, haye 
the authority of the thing adjudged; and that plaintiff, having by its owy 
acts and its agent, the executor, executed, and thereby acquiesced in the 
judgment of the 11th January, 1864, pleaded asa bar to this action, ig 
estopped from pursuing the defendant as a partner of J. Y. de Egana, 

The exception was, in our opinion, properly taken, and should haye 
been sustained by the lower court. 

And for these reasons it is ordered, adjudged and decreed that the 
judgment appealed from, which was in favor of defendant, be affirmed, 
with costs. 


Rehearing refused. 





LO 


No. 1592.—Junzs Levy et als. ». VALERIEN BERGE ON. 


Defendant received a lot of cotton on deposit from plaintiff, for safe keepi xz, while the war was 
going on; and while the cotton was in his possession, bodiesof armed men were in the neighbor- 
hood burning cotton: defendant removed the cotton from his gin to a more secure place, which 
was found and burned by the so-called Confederate authorities. D »fendant received no compen. 
sation for keeping the cotton: Held—That the cotton was not at the risk of the depositary at the 
time it was burned, and it having besn burned without his fault and in opposition to his efforts 
to prevent it, he is not liable to the owner for the value thereof. 


PPEAL from the District Court, Parish of Pointe Coupée, Cooley, J. 
Edward Phillips, for plaintiffs and appellants. JF. H. Furrar and 
A. Provosty, for defendant and appellee. 


Hyman, C. J. Plaintiffs sue to recover of defendant the value of 
twenty-one bales of cotton, alleged by them to have been deposited with 
him. 

His defence is, that the cotton was burned by the Confederate forces. 

The evidence shows that the defendant removed the cotton from his 
cotton-gin in which he had stored it, and where it was unsafe, to a house 
more secure than the gin, and some distance from it. Defendant’s design 
in removing the cotton was to prevent its being discovered and burned 
by the cotton-burners of the so-called Confederate States. 

In and with the house it was burned before any demand was made for 
its delivery. 

At the time the cotton was burned, the cotton-burners were in the neigh- 
borhood burning cotton, and the evidence tends to show that it was burned 
by them. 

The deposit was not made at defendant’s request nor for his advant- 
age. 

Defendant received no compensation for keeping the cotton, and he 
used sufficient diligence to preserve it. See Civil Code 2908. 

We perceive no reason to reverse the judgment in favor of defendant 
rendered pursuant to the verdict of a jury. 

Let the judgment be affirmed, and let plaintiffs, who are appellants, pay 
the costs of this appeal. 
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No. 1681—Wrui11am Pratt v. Toomas R. Crart. 


The object of putiing in default is to secure the other party in his right to demand damages, or a 
dissolution of the contract, so that the other party can no longer defeat this right by executing or 
offering to execute it. 

Anoffer to execute the contract a‘ter the party has been put indefault comes too late. 

Where one party to acontract, after being put ia mora, offers to execute the contract, the other party 
has, at his option. the legal right to claim damages. 


PPEAL from the District Court, Parish of St. Helena, Eilis, J. 
J. Wilson and Race, Foster & E. T. Merrick, for plaintiff and appel- 
lant. E. 7. Russel and J. H. Muse, for defendant and appellee. 


Instry, J. This is the revival of the suit between the same parties, in 
which this Court nonsuited the plaintiff, for a want of putting in mora. 
19. An. 130. 
The present suit is to recover damages for the non-delivery of thirteen 
bales of cotton, under a written contract, or receipt, which is in these 
words: 
** Received of William Pratt, this 3d of December, 1863, one thousand 
dollars, part payment on thirteen bales of cotton, at the rate of forty- 
seven cents per pound. Cotton to be delivered at Pratt’s plantation in 
good order. Payment in full on delivery of cotton.” 
(Signed) “Tos. R. Crarr.” 
The defence is, the alleged want of proof of the putting in default, and 
also a reconventional demand, alleging the tender of the thirteen bales, 
and demanding fourteen hundred and forty-four dollars, the residue of 
the price. 
The case was tried by a jury, anda verdict and judgment were ren- 
dered in favor of the defendant, rejecting the plaintiff's demand, and 
sustaining the defendant’s reconventional demand for the amount therein 
claimed, with five per cent. interest, from the 13th November, 1867, with 
a proviso, that no fieri facias shall issue until said defendant shall have 
delivered or tendered to the said plaintiff, at his plantation, in the parish of 
East Baton Rouge, thirteen bales of cotton in good order; said bales 
averaging four hundred pounds in weight each, and that plaintiff pay all 
the costs to be taxed. , 
In the opinion first rendered by this Court in the present controversy, 
it was held ‘‘ that the plaintiff might have claimed an immediate perfor- 
mance; and that no damages could be claimed by him, without proof of 
his having put the defendant in default in one of the three different 
ways pointed out by law. 
In the present suit, the putting in mora is specially alleged, and 
cleary proved. \ 
The obligations of the contract were reciprocal. The defendant sold 
and undertook to deliver at once, at the plaintiff’s plantation, thirteen bales 
of cotton, for the price of forty-seven cents per pound; of this price, one i 
thousand dollars were paid before the execution of the agreement, the 
balance being exigible, upon the delivery of the cotton, in the manner 
stipulated in the contract. 








+ 


292 SUPREME COURT OF LOUISIANA, 





— 


Pratt v. Craft, 





Although delivery was to be made forthwith, and notwithstanding 
demand legally made by the plaintiff on the defendant, the latter 
made no attempt to comply with his part of the contract, until more thay 
two years after it was entered into, and after he had been put in mora, 
and after the first suit for damages had been instituted against him. 

No valid reason is shown for the non-compliance of the defendant's 
obligation; it is, on the contrary, shown that it was entirely feasible to 
move cotton long before, and that the defendant himself had done so 
without obstruction. 

Had the defendant delivered the cotton immediately after the war, the 
plaintiff would have received it then, but when the offer or tender was 
made, it was too late. 

In the case of Moreau v. Chanvin, 8 Rob. 161, the Court says: ‘The 
object of the putting in default is to secure to the creditor his right to de- 
mand damages or a dissolution of the contract, so that the debtor can no 
longer defeat this right by executing or offering to execute the agree- 
ment. After the debtor has been put in mora, his offer to execute his 
engagement comes too late, and cannot be listened to.” 6 Toullier, 
No. 255. 

And this rule applies to this case, wherein the default was long pre- 
vious to the defendants tender of the cotton to the plaintiff. 

The defendant’s breach of his contract gives the plaintiff, at his option, 
the legal right to claim damages. C. C. 1920; 18 La. 310; and, under the 
law and the evidence, he is entitled to claim, besides, the refunding of his 
advance payment, the difference of value between the stipulated price 
and the market price at the time of the default; that is between forty- 
seven and sixty cents. 13 La. 229. 

This disposes of the reconventional demand. 

Itis therefore ordered, adjudged and decreed that the verdict of the 
jury be set aside, and the judgment of the Distrct Court be annulled, 
avoided and reversed; and proceeding to give such judgment as should 
have been rendered by the Court below, — 

It is ordered, adjudged, and decreed that William Pratt, the plaintiff, do 
recover and have judgment against Thomas R. Craft, the defendant, for 
the sum of sixteen hundred and seventy-six dollars, and that on the defen- 
dant’s reconventional demand there be judgment in favor of the plaintiff 
and against the defendant. It is further ordered that the defendant pay 
all costs in both courts. 





No. 1690.—Succession oF Rospert K. Kennepy. 


All parties interested in maintaining the judgment of the lower court, must be made parties to the 
appeal, otherwise the appeal will be dismissed. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 

John McVea, for administrator and appellee. Cross & Hardee and 

Race, Foster & E. T. Merrick, for M. Bradford, appellee. Kernan, McVea 
& Hunier, for opponents and appellants, 

















NEW ORLEANS, APRIL, 1868. 293 


Succession of Kennedy. 


~ Hyman, ©. J. The administrator of the estate of Robert K. Kennedy 
filed a tableau, classifying the debts owing by the estate, (which he terms 
in his petition an account,) setting forth therein the assets of the estate, 
and the various claims against it, which were privileged, and which 
exceeded its assets. He also plead in the tableau various ordinary 
claims. 

He prayed that he be allowed credit for payments made by him as per 
youchers filed, and that he be also allowed to pay the amount yet unpaid 

as per his account. 

He prayed that the account be homologated, ete. 

W. W. Chapman, A. Levy, W. H. Letchford, I. Bloom, J. J. Pearson, 
opposed the tableau and its homologation, on the ground that the claims 
stated to be privileged were not privilege claims. They averred other 
grounds of opposition. 

The Court rendered judgment, decreeing that the claims opposed by the 
opposing creditors and some other small claims, were privileged, and 
ordered the administrator to pay them as such, decreeing that on his 
filing receipts for the payment of these privileged claims he be fully 
discharged from liability on account of the estate, and also decreeing 
that the claims of the opponents were ordinary claims. 

At the same term of the court in which the judgment was rendered, 
A. Levy, {. Bloom and J. J. Pearson, obtained by motion an order to 
appeal from the judgment, and gave bonds in favor of the administrator 
and others opposing. 

A motion has been filed in this court to dismiss the appeal, because all 
parties interested in maintaining the judgment have not been made par- 
ties to the appeal. 

No citation of appeal was served, and none was required under the 
order of appeal. 

The appeal bonds, therefore, stand in the place of citation, and the 
parties to the appeal are only those who gave the bonds and those in 
whose favor they were given. 

‘he appeal bonds limit and restrict the obligation of the appel- 
lunts to the administrator of the estate and those who opposed his 
tableau. 

The bonds, therefore, are not in favor of the creditors who have privi- 
leged claims placed on the tableau, and who did not oppose it, and they 
are not parties to the appeal. 

They certainly are interested in maintaining the judgment in their 
favor. 

Let the motion be maintained, and let the appeal be dismissed, 





—_ 
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No. 1152.—Jacos Barker v. Unton Bank oF LOvIsIANA. 


All banking institutions in Louisiana. organized under the Free Banking Law of 1855, are exempt 
froin paying interest on their notes in circulation. 
PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
Hunt & Denegre, for plaintiff and appellant. Bradford, Lea & 
Finney, for defendant and appellee, 
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Howe, J. The plaintiff has appealed from a judgment which does 
not allow him five per cent. interest on the bank-notes of the defendant, g 
banking institution established under the Free Banking law of 1855, 
page 214. 

The claim for interest is resisted, and we think successfully, under the 
provisions of said Act, which prescribe the mode of making default and 
the penalty for a refusal on the part of the bank to pay its uotes, and 
which provisions have not been complied with by plaintiff. 

The notes of these banking institutions are made currency; they cireu- 
late as money and are regulated by the law authorizing their issuance. 

They are to be executed and signed ‘tin such a manuer as to make 
them obligatory in law as promissory notes, payable to bearer on demand, 
and without interest, at the place of business of the company,” 

Sections 19 et seq. of the Act 1855 direct the mode in which a demand 
and protest shall be made, the proceedings to be had, and the penalties 
to be enforced. The statute, in our opinion, requires a fvrnal protest, 
and provides that, in lieu of interest, the holder of a note protested shall be 
entitled to damages at the rate of twelve percent. perannum. ‘The rights 
of the holder are governed and limited by this Act; and the notes issued 
under it, not being ‘‘ documents for debis” are not subject to the rules of 
ordinary promissory obligations, (4 A. 89,) and, consequently, are not 
subject to the Act to ‘‘ regulate the rates of interest.” Acts 1855, p. 352. 

Without the prescribed formality, the bank could not well know what 
notes would bear interest, as, after such a demand us was made in this 
case, the holder might pass off the note, and make its identification impos- 
sible. A bank on a particular day may be unwilling or unable to redeem 
notes presented, and on the next day may redeem them. A particular 
mode or system is essential, in this respect, for the protection of both the 
bank and the note-holders, and when a bank fails in its obligations toa 
holder of its notes, the latter must conform to the provisiors of the statute 
which directs how the notes shall be issued and redeemed. The Free 

Banking Act is exceptional, and exempts the notes of the Free Banks from 
the operation of the Act regulating interest. 


Judgment affirmed. 








No. 627.—W. H. Lewis v. E. A. Parrenson. 


A party employed as foreman in a job printing office has no privilege on the job material to secure 
his wages. 
No privilege exists in favor of the holder of a promissory note. 


PPEAL from the Third District Court of New Orleans, Jvllowes, J. 
G. L. Bright, for plaintiff and appellee. Whilaker, Fellows & Mills, 
for defendant and appellant. 


iustey, J. The defendant has appealed from a judgment rendered 
against him in favor of the plaintiff, for the sum of six hundred and five 
dollars and interest, with alien and privilege to secure the same on all 
the property and materials in the establishment, kuown as the Bulletin 
Job Printing Office. 
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The plaintiff's claim was a promissory note, drawn by the defendant 
for five hundred and twenty-five dollars, and the balance for work done by 
him as foreman in the job office. 

The judgment is correct as to amount, but the law accords to the plain- 
tiff no privilege, even for the work performed by him. 3 An. 428; 17 L. 
439; 13 An. 52. 

The plaintiff having died since the pendency of the present appeal, his 
succession, by the representative, is made a party. The judgment ren- 
dered by the District Court is reversed, and it is so ordered, adjudged 
and decreed. 

It is further ordered, adjudged and decreed that judgment be and it is 
hereby rendered in favor of the plaintiff, Wm. H. Lewis, and against the 
succession of E. A. Patterson and his representative, in the sum of six hun- 
dred and five dollars, with interest thereon at the rate of five per cent. 
per annum on five hundred and twenty-five dollars, from 27th March, 
1864, and on the remainder of the amount, from April 9th, 1864, with costs 
in the court below; the plaintiff and appellee paying the costs of appeal. 





No. 1665.—Wiuni1am WE tts v. ASHFORD ADDISON. 


Acontract of agency whereby the agent was placed in possession of Confederate treasury notes and 
bonds of the Confederacy (so-called) to invest in the purchase of cotton for the benefit of the prin- 
cipal is illegal, ad cannot be enforced. 


PPEAL from the District Court, Parish of St. Helena, Filis, J. 
J. E. Wilson, for plaintiff and appellant. McVea & Hunter and 
E. J. Ellis, for defendant and appellee. 


Laznavve, J. This is an action brought by the plaintiff to recover of 
defendant forty-five bales of cotton, averaging 400 pounds to the bale, or 
in lieu thereof, its value, ten thousand dollars, ($10,009) with legal 
interest for this, to-wit: that he placed in the hands of Ashford Addison 
two Confederate States treasury bonds for the sum of $1,000 each, and 
bearing eight per cent. interest; and also the sum of $1,795 in Confede- 
rate States treasury notes, which notes, at that time and long since, were 
a circulating medium of the country, which, by the request and agreement 
of the said Addison, were to be by him invested for the use and benefit 
of your petitioner, in cotton at thirty cents per pound in the lint, and 
delivered to your petitioner in good marketabla order. Also, said Addison 
received from your petitioner, bagging, rope, twine and baling needles, 
to the amount in the aggregate of $1,247 40; also, received from peti- 
tioner one barrel flour, at $30, and one pair boots at $25; and also the 
further sam of $300 in cash, which said Addison promised to invest for 
petitioner in cotton at thirty cents per pound, which would make in the 
aggregate, forty-five bales averagine 409 pounds each. 

This demand is met by the defendant with a general denial. He 
admits that plaintiff deposited with him two Confederate States trea- 
sury bonds of the denomination of $1,000 each, for investment in cotton, 
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He denies that he ever invested in cotton the Confederate States trea. 
sury notes which the plaintiff deposited with him; admits that plain. 
tiff furnished him with one barrel of flour and a pair of boots, but avers 
that he was only to charge the flour at $12, and that the boots were a gift 
in consideration of services rendered by him to plaintiff; admits that he 
received from plaintiff, as his agent and friend, some bagging and rope; 
but denies that it was worth the price charged in plaintiff's account, 
Defendant then assumes the character of reconvenor, and alleges that the 
plaintiff is indebted to him in the sum of $1,310 50, which reconventional 
demand was dismissed on his own motion. 

Defendant also filed, to-wit, on the 5th day of November, 1867, what 
he termed his peremptory exception, founded in law, as a perpetual bar to 
plaintiff’s action, to-wit: ‘‘That all of the matters and claims set out in 
plaintiff's petition, arose out of blockade-running transactions, in violation 
of the positive law prohibiting all commercial intercourse between citizens 
of the United States and the so-called Confederate States, said plaintiff 
having been a citizen of the United States at the date of the account 
sued upon, and the defendant, a citizen of the Confederate States, and 
said plaintiff, a blockade-runner.” 

This case was submitted to a jury, who found a verdict for defendant, 
and rejected plaintiff’s demand; and a motion for a new trial-having been 
overruled, the Court gave judgment accordingly, and the plaintiff ap- 
pealed. 

Under Art. 2956, Civil Code, reading thus: 

‘‘ The object of the mandate must be lawful, and the power conferred 
must be one which the principal himself has a right to exercise,” we 
are satisfied that we cannot entertain the plaintiff's action to compel the 
defendant to render an account of his agency, in buying cotton for the 
plaintiff with Confederate papers, as described in the petition; the object 
of this agency was unlawful and against the policy of the government, in 
giving currency and circulation to such papers which were issued to 
overthrow this government. 

On the face of the petition, the action is founded upon this agency, 
and we cannot compel the defendant to account to his principal without 
giving effect to and recognizing this agency. That branch of the case is 
dismissed. 

As to the account sued upon, composed of ropes, bagging, twine, 
baling needles, cash, flour and boots, amounting to $1,602 40, we see 
no illegality in that transaction; both parties resided outside of the Fed- 
eral lines, and could act together; but, on examining the testimony, 
we believe that plaintiff failed to make out aclear case, and that jus- 
tice requires the remanding of that branch of the demand, to be tried 
according to law. 

It is therefore ordered and decreed that the judgment be reversed, as 
regards the said account of $1,602 40, and that as amended, it be affirmed. 
It is further adjudged that the said claim, founded on the account for 
$1,602 40, be remanded for a new trial, and that defendant pay costs of 
appeal. 
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No. 1085.—A. B. James v. Moses GREENWOOD. 


The putting in default of a depositary isa prerequisite to enable the depositor to recover where 
the thing deposited has been lost or destroyed. 

, Where an agent or mandatary, or person having property on deposit at a time when he is not 
menaced by any overpowering force, allows the property to be taken from his possession without 
the consent or authority of the owner, he becumes responsible therefor, and the putting him in 
default is unnecessary. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
P. H. Morgan, for plaintiff and appellant. Bradford, Lea & Finney, 
for defendant and appellee. 
Howe, J. On 26th April, 1861, one R. B. Griffin gave to A. B. 
James & Co., the following order: 


** New Orleans, April 26th, 1861. 
Mosrs GREENWOCD, Esq. : 


+ Please deliver to the order of A. B. James & Co., twenty-two bales of 
cotton in your hands belonging to me; and also, transfer to their order 
bill of lading for ten bales cotton, more or less, that will be consigned 
to you by me, which are not yet arrived. The last ten bales on 


(Signed) R. B. Grirrim, 
per A. Gorpon.” 





Across the face of this is the following: 
‘‘This cotton or proceeds shall be delivered or paid to A. B. James 
& Co. 


(Signed) Moses GREENWOOD.” 

** April 27, 1861.” 

It is alleged that the defendant subsequently received twelve other 
bales of cotton belonging to said R. B. Griffin; but that he has failed to 
deliver any of the cotton or proceeds according to said agreement; that 
it was all shipped to England, and there sold for account of defendant, 
and worth at the time four thousand dollars, which he refuses to pay, 
though amicably demanded. 

On the 1st May, 1861, one N. S. Williams gave to the said A. B. James 
& Co. the following draft: 


** Lewisburg, Arkansas, May 1, 1861. 
Mr. GREENWOOD: 


Please pay to A. B. James & Co. one thousand dollars at ten days after 
sight, and charge to account of your obedient servant. 


(Signed) N. S. Wru1aMs.” 
Upon its presentation, Greenwood replied as follows: 


‘* New Orleans, May 9, 1861. 
Messrs. A. B. James & Co., present: 


Dear Sirs—The draft of N. 8. Williams in your favor, at ten days’ sight | 
for $1,000, will not be accepted. | 

‘‘Mr. Williams has in my hands 22 bales cotton, on which I have ad- 
vanced, say $150; there is also the freight, river and fire insurance, and 
the charges of drayage, storage, sampling, weighing and commissions. . 
I will deliver the cotton to be shipped to Liverpool for Mr. Williams’ 
account, you paying me the above advances and expenses, or I will ship 
it to Liverpool, you having proceeds, less my account, ete. 

‘**The 12 bales for R. B. Griffin will also be delivered to you if desirous, 
Please let me know your decision, and oblige, Yours, &c. 
(Signed) Moses GREENWOOD.” 

38 
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It is alleged that the latter portion of the above proposition was ac. 
cepted, and the 22 bales left in the hands of defendant to be shipped 
accordingly, which was done, and that the proceeds thereof amount to 
three thousand five hundred dollars, which defendant refuses to pay, al- 
though amicably demanded; and plaintiff, as receiver, asks judgment for 
the two sums, amounting to $7,500. 

The defendant denies all liability, as charged, and avers that at the 
time the (*riffin order was presented, he had in his possession only 13 
bales, (one of which was badly damaged) to which said order could refer; 
that he had then shipped 9 bales to Liverpool, and on 29/ Miry received 
6 bales, making in all 28 bales covered by said order; that he has ren- 
dered full account of the 9 bales shipped to Liverpool, and repeatedly 
offered to deliver the remaining 19 bales to A. B. James & Co., who 
declined and neglected to receive the same; that in consequence of the 
blockade of the port of New Orleans in 1861, it became impossible for 
him to sell or ship said cotton, which remained on storage until the— 
day of April, 1862, when, without his fault, it was destroyed by the mili- 
tary authorities having control of this city; that as respects the Williams 
draft, he refused to accept it, but offered to transfer to James & Co., or 
ship for their account, 22 bales of the drawer’s cotton on certain condi- 
tions, which alternative offer was refused; and that in consequence of 
the blockade he was unable to ship or sell the same, and it was likewise 
destroyed as the Griffin cotton was. Ina supplemental answer, he ad- 
mitted owing the plaintiff (receiver) $490 95 proceeds, with interest, of 
the 9 bales Griffin cotton shipped to Liverpool, and also having $20 48 
to the credit of Williams, which, though not bound so to do, he is willing 
to pay to plaintiff, and deposited said sums in cqurt. 

The District Judge gave judgment in favor of plaintiff for the sums 
deposited, and condemned him to pay costs after date of deposit, from 
which he appealed. 

It will be perceived that the defendant is charged with having shipped 
to England, and sold for his own account the cotton in the Griffin order, 
and with having shipped the Williams cotton fer account of James & Co.; 
which he says, that at the date of the first order, he had already siijpped 
9 bales of the Griffin cotton to Liverpool, for which he accounts, and 
that he offered to deliver the balance, comprised in both demands; that 
neither of his offers, in regard to the Williams cotton, was accepted; and 
that in consequence of the blockade of this port he could neither ship 
nor sell any of said cotton, and it was burned without his fault. 

The evidence satisfies us that the 9 bales were shipped as alleged, and 
that the balance of the cotton, except a few bales, was taken from the 
press, without defendant’s consent, and destroyed by lawless men, upon 
the approach to this city of the Federal fleet, in April, 1862; but it is 
difficult, from the peculiar pleadings and the conflicting testimony upon 
the question of a default, to determine who must bear the loss. 

Plaintiff's clerk ‘fies that the defendant agreed to ship the cotton 
to Liverpool for account of plaintiff; that he called frequently on defen- 
dant in regard to it, and was answered that the returns of sales had not 
been received from England, and that in these interviews no particular 
cotton was specified, he being under the conviction that the cotton he 
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gpoke of was the Williams and the Griffin cotton. While the defendant's 
clerk testifies that the answers to the former witness, who merely inquired 
about the matter of Williams and Griffin, referred to the cotton which 
had been shipped, and that the said witness was informed that the balance, 
not shipped, was at plaintiff’s disposal. 

In this conflict of testimony, we must be guided by the opinion of the 
lower Judge, who had the witnesses before him, saw their manner of tes- 
tifying, and was better able than we are to give just weight to their 
respective statements. And he, it seems, gave greater credit to defendant's 
witness, and relieved the defendant from responsibility. We are sus- 
tained in this course by the rule, that the plaintiff must make his case 
clear. The facts in this case raise the presumption that his witness was 
mistaken. 

And under this state of facts the defendant must be viewed as a depo- 
sitary of the cotton in his possession, and it was the duty of the plaintiff 
to put him in default, of which there is no satisfactory proof, the demand 
shown having refereuce only to the returns of the cotton that had been 
shipped. 

We do not construe the defendant’s answer, as admitting necessarily 
that he agreed to sell or ship as charged, but in the light of the evidence, 
as accounting for the cotton being exposed to destruction after such a 
lapse of time, the plaintiff having neglected to demand or receive the 
delivery, and the port having been closed, it became impossible for him 
(defendant) to dispose of it. 

It appears, however, from the testimony of the proprietor of the 
Louisiana Cotton Press, that the defendant gave an order for the deliv- 
ery of sixty bales to a Confederate gun-boat, and among that number 
were eight bales of the cotton now in controversy, and which were not 
destroyed as set out in the answer; for this occurred in September, 1861, 
prior to the transfer of his cotton from said press to Terrill’s press, from 
which latter press the cotton was taken and destroyed in April, 1862. 
There is nothing in the record which excuses the defendant for making 
this disposition of the cotton or explains the object thereof, and he can- 
not be protected by the supposition that had he not delivered it to the 
gun-boat, it would have been burned with the other. This was a volun- 
tary act, in violation of his obligation as depositary or agent, and his 
responsibility attached before any overpowering force was used as to the 
other cotton. 

Upon the evidence before us, we estimate those eight bales to be 
worth $441 60, which, added to the two sums allowed in the lower court, 
makes the sum of $953 01 to which plaintiff is entitled. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff, as receiver, recover of defendant, Moses Greenwood, 
the sum of $953 01, with legal interest from judicial demand, and costs 
in both courts, subject to a credit of $511 41 on 18th April, 1866. 
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No. 1620.—Wma. H. Weuts v. THE Crry or New Orteans, 


Where under the law a corporation is exempt from giving bond in all judicial proceedings to which she 
is a party no appeal will lie from an interlocutory decree dissolving an injunction without bond, 

An injunction against the City of New Orleans may be dissolved on motion without bond. The 
statute exempting the City from giving bond in all judicial proceedings to which she isa Party 
is general, and applies to the dissolution of injunctions. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J, 
Sambola & Ducros, for plaintiff and appellant. J. D. Augustin, fur 
Pomeroy & Co., appellees. A. M. Buchanan, City Attorney, for City. 

LasauveE, J. This isan appeal taken by plaintiff from an interlocnu- 
tory judgment, and the first question raised is, whether or not an appeal 
lies. 

The plaintiff alleges that the defendant had sold or leased to him the 
collection of the revenues on stands and stalls to be erected by him on a 
certain space of ground, from the Ist August, 1866, to the 3lst Decem- 
ber, 1867, for $27,250. That pursuant to his agreement, he has put up 
stands and stalls at an expense of upward, $6,000, and that the defendant 
is bound to indemnify him for the same, and that he is entitled to keep 
possession until indemnified. That the Mayor of the City has threatened 
to dispossess petitioner by violence; and ordered Waldo to coilect the 
revenues of said stalls. ; 

He prays that the City and its officers be enjoined from molesting 
petitioner in his possession of said stalls and stands. 

An injunction was accordingly granted. 

On motion of defendant’s attorney, and on suggesting to the Court 
that the injunction granted herein is depriving the City of a revenue of 
about $97 a day, and that the provisional dissolution of the same, cannot 
work an irreparable injury to the plaintiff, it was ordered that the 
injunction herein granted be provisionally dissolved without bond and. 
security being given, the City being dispensed by law from giving 
judicial bonds. 

From that order or judgment, plaintiff appealed, on the ground that 
the Court erred in dispensing the City from giving bond, and that said 
order, even if granted on giving bond, inflicts upon plaintiff an irrepar- 
able injury. 

This injunction was dissolved under the dispositions of Art. 307 C. P: 

** Whenever the act, prohibited by the injunction, is not such as may 
work an irreparable injury to the plaintiff, the Court may, in their discre- 
tion, dissolve the same, provided the defendant execute his obligation in 
favor of plaintiff.” * * * 

This article provides that this bond is given as a guaranty that the 
defendant will deliver the property in the same state it was in at the 
issuing of the injunction, and pay, besides, all damages sustained. 

Therefore, if the defendant was bound in law to give a bond, the judg- 
ment of the Court, dispensing the City from giving such a bond, might 
work an irreparable injury, and an appeal would lie; but the law provides: 

‘‘ That in all judicial proceedings where, by law, bond and security is 
required from litigants, the City of New Orleans shall be dispensed 
from furnishing bond or security.” Acts of 1856, p. 166, sec. 131. 






















































NEW ORLEANS, APRIL, 1868. 301 


Wells v. City of New Orleans. 











—— . . . 

This law is clear and general, and makes no distinction. Ubi lex non 
destinguit, nec nos distinguere debemus. Thisis certainly a judicial proceed- 
ing. 

We consider the case as if a bond had been duly given; therefore, no 
irreparable injury can result in this case, for the want of security. 

In other respects, we do not see that the judgment appeal from, can 
work an irreparable injury to the plaintiff. We cannot entertain the 
appeal. Art. 307 C. P; Jure v. First Municipality of New Orleans, 2 A. 
821. 

Appeal dismissed, at appellant's costs. 





No. 1621.—Mary Jane Wauuace v. Hamiuton McCoxniovaes, her 
husband 


Tue wife's mortgage on the property of her husband, to secure the payment of her paraphernal funds 
which have come into his hands, dates from the time the husband receives the funds. 

The wife has the mght at all timesto resume the administration of her paraphernal estate, and the 
husband is not responsible to her for failing to collect funds or assets belonging to her during his 
administration of her affairs, she could at any time resume the administration, and protect 
herself. 

The wife must bear the loss which she sustains by failing to enforce her legal rights. 





PPEAL from the District Court, Parish of Tensas, Farrar, J. 
‘\ Aroni & Colliery, for plaintiff and appellee. R. Lewis, for H. 
McCullough. Farrar & Reeves, for intervenors and appellants. 


Hyman, C. J. Plaintiff sued to have judgment of separation of pro- 
perty from Hamilton McCullough, her husband, to recover from him 
$19,701 45, alleged by her to be the amount received by him of her para- 
phernal funds, and to have recognized and enforced her legal mortgage 
on all his property to secure the payment of said amount with interest, 
which she alleged gttached in 1851. 

Martha Brannia, as tutrix of the minor children of J. W. Brannin, 
deceased, who are creditors of the defendant, intervened in this suit, 
denied the allégations of the plaintiff, and prayed that her demand might 
be rejected. 

The judgment of the Court was, that plaintiff resume the administra- 
tion of her estate; that the community between her and defendant be dis- 
solved; that she recover from him $13,155 25, with legal interest from the 
date of the judgment; that her legal mortgage be recognized to take 
effect from 1st January, 1851; that it be enforced; that all the property of 
defendant be seized and sold to satisfy his wife’s claim, and that the 
intervention be dismissed at the intervenor’s costs. 

From the judgment the intervenor has appealed. 

There being full proof that defendant is not able to pay his debts, the 
only questions raised by the parties in this Court are as to the amount of 
the wife’s claim, and as to the time when her mortgage attached. ' 

The evidence relied on by the parties, was taken down in a very loose | 
manner, but it is established that, between 1st January, 1851, and Ist 
January, 1853, defendant received $10,000 of his wife’s paraphernal funds. 
With such evidence, we can only know that, on the 31st December, 1852, 
the husband had received $10,000 of his wife’s paraphernal funds, and we 
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cannot ascertain, by this evidence, that any exact sum was received by him 
before that date. 

It also appears from the evidence that an amount of $3,155 25 was 
lost to plaintiff by the failure of defendant’s father, against whom plain. 
tiff had a judgment, and it is contended by her that defendant is bound 
to her for that amount. 

There being no evidence of hinderance by the husband to the wife's 
administration of her paraphernal property, we cannot so conclude, 

She was unobstructed in the exercise of her paraphernal rights, and 
should have enforced them. 

The loss resulting from the non-enforcement of them must be borne by 
her. 

It is orderded, that that part of the judgment appealed which dismisses 
the intervention and condemns the intervenor to pay the costs of interven- 
tion, be reversed. Itis futher ordered that so much of said judgment as 
grants the plaintiff a mortgage on all of defendant’s property for $13,155 
25, with interest to date from the Ist of January, 1851, and orders the 
seizure and sale of said property, be reversed as to intervenor, and it is 
decreed, as to her, that the wife’s mortgage on all the immovable property 
of defendant be recognized from the 31st of December, 1852, for the sum 
of ten thousand dollars only, with legal interest from the 19th day of Oc- 
tober, 1866, and as such, let it be enforced. 

The intervenor to pay costs of intervention in the lower court. The 
costs of appeal to be borne by plaintiff. 








No. 866.—Tue New Orteans Morvat Insurance Co. v. Toe New Or- 
LEANS, JACKSON AND GREAT NorTHERN Ratroap Company. 


The New Orleans, Jackson and Great Northern Railroad took on the cars at Osyka, Miss.. 57 bales of 
cotton, for which they gave a bill of lading of the following tenor: Received in good order and 
weilconditioned to be transported to New Orleans, but it does not insure against risk by /Jire. 
The cotton took fire on the train and was entirely consumed. The New Orleans Mutual Insurance 
Co pay the owners for the cotton $160 per bale, and sue the railroad company as common carrier, 
and base their right to recover on the ground that the fire and destruction of the cotton occurred 
through the fault and negligence of the railroad company and their employes: //eld—That 
inasmuch as the railroad company specially excepted the risk of fire, and itmot being shown by 
the insurance company that the fire occurred through the fault or negligence of the company, 
the insurance company cannot recover. 

The common carrier is bound for ordinary negligence, notwithstanding the special agreement 
excluding risk for fire. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Bradford, Lea & Finney, for plaintiffs and appellants. Campbell, 
Spofford & Campbell, and Hays & Adams, for defendants and appellees. 
Instzy, J. This is a suit to recover the value of ji/ly-seven bales of 
cotton, received for transportation at Osyka, Miss., on the 18th August, 
1855, consigned to Cutrer and Harrison, at New Orleans, insured by the 
plaintiffs, destroyed by fire about nine miles above New Orleans, and 
paid for by the plaintiffs, in consequence of the insurance undertaken 
by them. 
The plaintiffs insured the cotton for the consignees, at $160 per bale, 
paid them the full amount insured, and claim to be subrogated to their 
rights and claims against the railroad company. 
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~The bill of lading acknowledges the receipt of the cotton ‘in good 
order and well-conditioned,” but it does not insure against risk by /ire, 
which is thereby expressly excluded; and in order to fix liability for the 
Joss upon the defendant, the plaintiffs charge the railroad company with 
«gross fault, negligence and mismanagement.” 

From a judgment in the lower court in favor of the defendant, the 
plaintiff has appealed. 

The American authorities maintain the right of the common carrier to 
restrict his liability by special contract. Angell on Carriers, 220, sec. 59, 
and notes; 6 How. 382; and this Court recognizes the same doctrine in 
Roberts v. Riley, 15 A. 103. 

But the carrier, notwithstanding a special agreement, is liable for losses 
and injuries occasioned not only by gross but by ordinary negligence; or 
in other words, the carrier is bound to ordinary diligence. Thomas v. 
Ship Morning Glory, etc., 13 A. 269. 16 How. 474. 31 Maine Rep. 223. 

The plaintiff, having proved the loss of the cotton, it devolved on the 
defendant to show that it was occasioned by one of the exceptional perils, 
and this being established, the burden of proof was on the shipper to 
prove that the carrier was guilty of negligence, and might with due care 
have prevented the loss. 10A. 413. 13 A. 270. 

The plaintiff attributes the destruction of the cotton to the fault and 
negligence of the railroad company and its employés—in this, thatit did 
not provide a suitable and sufficient vehicle to transport the cotton, the 
one furnished for that purpose being an open flat, by no means adapted 
to that kind of freight. Cotton being, as he says, one of the most 
inflammalle materials in nature, and exposed to kindle from sparks; that 
no means were at hand when the cotton was burnt to prevent or arrest 
the fire. No buckets, with water in them or empty; not a drop of water 
for that purpose; no watchman on the train; and that no attempt was 
made to throw off the burning bales to save the rest. This is the plain- 
tifl’s case. 

The defendant shows contrarily: that to the knowledge of the shipper, 
the company was in the habit of carrying cotton on flats; probably, 
because it is safer for the whole train than any other; that the shipper 
was present when the cotton was shipped on the flat; that there were 
buckets on the train, but that it was impossible on a road so rough, as 
the defendant’s was, to carry water in them. 

The nearest water to the spot where the fire occurred, was half a mile 
off—unless waterhad been taken from the tank, which supplied the en- 
gine—that being the only tank which is used on railroad trains. If water 
could have been spared from that, which is not shown, it was at a dis- 
tance of 300 feet from the burning car, and could not have been used 
effectually to arrest the flames, which made rapid progress, as everything 
was ‘‘so dry, with a strong wind blowing.” 

The employés attempted to smother the flames with branches, but 
ineffectually; and all they could do was to separate the train, by which 
means they prevented the fire from communicating to any other part 
of it. 

The bagging was worn and torn off at the ends, as is proved in the 
record, although in the bill of lading it was inserted as being in good 
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order and condition. This exposed it to ignition from sparks or other. 
wise. In the case of Oukey & Huwkins v. Gordon, 7 A. 235, one of an 
excepted risk by fire, and the destruction of cotton on a railroad, ignited 
by sparks from a locomotive, it was held that the proprietors of the railroad 
were not liable for such a loss. ‘‘The transportation,” said the Court, 
** partly by steamer and partly by railway, was within the usages of trade, 
It is reasonable to believe it was in contemplation of the parties, and it 
might be inferred from the evidence that the greater risk of fire on‘the 
railway was the cause of the exception in the bill of lading;” and if the 
loss happened through the uegligence of the owner, in shipping his cot- 
ton so as to expose it to loss from fire, he could not recover, even if the 
carrier was to blame. Redfield on Railways, 263. Angell on Carriers, 
page 57. 

This, and the shipper’s implied acquiescence in the mode used to 
transport his cotton, brings his case within the principle recognized in 
4 La. 211; 9 La. 33; and 2 A. 587, against which the authority cited from 
16 A. 223, does not militate; as in that case, the owner of the cattle did 
all he could to render the only means of transportation at the moment 
available, a safe one; and lost the cattle shipped by him by the wilful 
obstinancy, fault and carelessness of the carrier, who acted, not in accord- 
ance with, but contrary to, the wishes of the shipper. 

Although the defendant, notwithstanding the special agreement, ex- 
cluding risk from fire, was bound for ordinary negligence, he may well 
invoke the maxim lex neminem cogit ad vana seu impossibilia. If no water 
could be procured, it was unimportant what number of buckets on that 
occasion were on the cars, or what was the condition uf those on board, 
The only means at hand was to smother the flames, which was attempted, 
but ineffectually. 

The bales of cotton burning on the flat were not thrown off it, because 
owing to the rapid progress of the fire, it could not be done, as the evi- 
dence proves. 

The moment was a critical one, and the attertion of every one was 
naturally directed to the cars in the front and rear of the burning car, to 
sever the train so as to prevent the fire communicating either way, was 
the first consideration. 

Nothing could have been done to save the burning car and its freight, 
as they were evidently doomed to destruction from the moment the 
inflammable matter in the car was ignited; and no diligence on the part 
of the carriers could have rescued the property from destruction. 
12 A. 400. 

The loss happened by a cas fortuit, an accidental fire, which was una- 
voidable. 

No fault, negligence, carelessness or mismanagement can be properly 
attributed to the railroad company. 7 R. 251. 

The Judge of the Court below sustained his judgment by lucid 
reasons, and for these reasons and those now given by us: 

‘ It is ordered, adjudged and decreed that the judgment of the District 
Court be and the same is hereby affirmed, the costs of appeal to be paid 
by the appellant, 
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No. 1120.—Mrs. S. A. Srutiven, Wife of Charles Gayarré, ». BrtLocg, 
é Nostom & Co, 


The sheriff is bound to pay over to the judzment creditor the money collected on a writ of fert 
facias. He has the right to retain out of the amount the fees and charges allowed by law. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
‘Elmore & King, for plaintiff and appellant. A. &. M. Voorhies, for 
defendants and appellees. 

Howe.t, J. The plaintiff has appealed from a judgment on a rule 
taken by her on the late sheriff, C. Bienvenu, for not paying to her funds 
in his hands made on a fieri fucias, issued in this case. The sum in his 
hands is $1,491, and his bill of costs and charges amounts to $1,498 41, a 
large number of the items of which are either unauthorized or not in 
conformity with the ‘‘fee-bill;” but plaintiff has limited her opposition 
in this court to the following items, to-wit: 


i iintnsdeeetdanevbeseetings econ qreenentbsnndees sctes $ 30 00 
Biepemees af anle, delivery, O00... .....ccccccsscccccscccccces 9 75 
Keeping from December 13, 1865, to April 10, 1866, 119 days, at 
A OL, ccnp sndvctecnesdadesbacsesssnesens 714 00 
Keeping, April 10, 1866, to April 17, 1866, at $4 per day...... 28 00 
BED. occ cccccccccseccscne cecceseccccccocesccoscccesose 25 00 
csvcctecedéessdewns edussenengcaseeecose 50 00 
6a bbnsjAbSSUNTSRNEKOEEECS 4060 Ske RROD CeRStAdESeeRRees 33 00 
i cucccceved wbadnenedcneseoseenesed 15 00 
Clerk’s fees, No. 15,728, Fourth District Court............... 12 50 
Clerk’s fees, No. 9,961, Sixth District Court................. ° 71 95 
IN Dic cn orsccncdecavdtciverececcessesseensenase $ 989 20 


It is shown that the movables in the charge of the keepers were at 
three different places, the residences of the three defendants; that three 
keepers were paid the sum of $546, and that the property was then 
removed to the sheriff's warehouse, by which the other charges were 
incurred. Why the property—household movables—should have been so 
long in the charge of keepers, and then put in a warehouse, is not 
explained. 

The Code of Practice, Art. 659, makes it the duty of the sheriff to put 
movables in a place of safety, under the penalty of being responsible for 
loss or injury, resulting from his fault or neglect; and the fee-bill (acts 
1855, p. 162, 4 12) allows a compensation for keeping personal property 
at the discretion of the Court. 

Safety of the property from loss or injury, and a fair compensation 
only for effecting this are contemplated, aud reasonable expenses neces- 
sary for this purpose only should be allowed. Counsel for plaintiff, in 
argument, admitted that the items of storage $30, and drayage $25, 
might be properly allowed; but in the evidence before us, we see no 
justification for the items, expenses at sale, ‘removing furniture,’ ‘ labor,’ 
and ‘ taking down gas fixtures.’ We find in the note of evidence, that 
the fees of the clerk of this court (tle Fourth) are not objected to; 
hence the item, clerk’s fees, $12 50, must be admitted. We have no 
means of testing the correctness of the clerk’s fees in the Sixth District 
39 
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Court, even if they could be allowed out of this fund. One witness 
states that $2 per day is the usual charge for keeping; and there is proof 
that the sheriff paid $546 for the keeping in this case—nearly $200 less 
than he has charged. We think the sum paid may be reimbursed; there 
is no evidence to warrant a reduction; which makes the sum of $375 709 
to be paid to plaintiff. 

It is therefore ordered that the judgment appealed from be reversed, 
and it is now ordered that the rule herein taken on 19th June, 1866, be 
made absolute so far as to order the late sheriff, C. Bienvenu, to pay 
over to the plaintiff the sum of $375 70 retained by him as costs, and 
that he pay the costs of this proceeding in both courts. 


nw 


No. 1124.—Vireinia Draper and W. P. Draper v. AuGustus Ricnarps, 


Evidence received without objection, and admissions made in the record, must have their weight, 
although unauthorized by the pleadings. 

A party in possession of household furniture belonging to another, may relieve himself from paying 
their estimated value by delivering the articles to the owner. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Carleton Hunt, for plaintiffs and appellants. J. H. New, for defen- 
dant and appellee. 


Lapavve, J. The plaintiffs claim of the defendant the possession of 
household furniture, or the value thereof, $1,000. On bringing the suit, 
the furniture was sequestered. 

The defendant answered by pleading a general denial. 

Judgment was rendered below in favor of the defendant, and the plain- 
tiffs took this appeal. 

On the trial of the case below, defendant offered a witness to prove 
that a portion of the property in dispute belonged to him; the plaintiffs 
objected, on the ground that, under the general issue, such proof could 
not be received; the Court sustained the objection, and a bill was reserved, 
The Court did not err. The rule is well settled that a-party cannot prove 
what he has not alleged. The case of Weil v. St. Dizier, 9 A. 120, is ex- 
actly in point. 

The defendant then moved to amend his answer so as to claim the owner- 
ship of a portion of the property; the motion was refused, and the ruling 
of the Court excepted to. The Court didnoterr. The case was on trial, 
and the bill of exceptions shows that testimony had already been 
received, and plaintiffs were presumed not to be prepared to meet this 
new defence; the motion was too late. 

The testimony, which is very voluminous, shows that the furniture was 
in possession of plantiff, Virginia H. Draper, as owner, for many years, 
and that such furniture was worth $1,000. 

The defendant offered in evidence the mortuary proceedings in the suc- 
cession of Charles Myers, opened in 1853. The plaintiff objected to 
the evidence, on the ground that it was irrelevant, and unauthorized by 
the pleadings. It was admitted, and a bill of exceptions taken; which we 
consider abandoned in this Court, our attention not having been called 
to it. That evidence is then before us, together with the following 
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admissions: That the plaintiff Virginia Draper was duly qualified admin- 
istratrix of her deceased husband’s succession, and that she was the widow 
in community of said Charles Myers. Many articles of furniture found in 
the inventory of said succession answer the description of some of those 
claimed in the petition. 

It was contended in argument, that all the objects claimed by the plain- 
tiff, belong to said succession, and cannot be recovered in this suit, as 
plaintiff claims as owner. The evidence being received, and the admis- 
sions being made, although not authorized by the pleadings, must 
have their effect. 11 M. 26; 12 M. 242; 6 N. S. 86; 1 L. 301; 18 L. 321; 
9A. 254. It is then clear that the plaintiff, Virginia Draper, is owner of 
one undivided half of said furniture as belonging to the community 
which existed between her and her said deceased husband, and that as 
such, she has the right to recover against the defendant, who has no 
title, and is an usurper; she has also the same right as administratrix. 
A great majority of the witnesses proved the furniture to be worth $1,000; 
some proved itto be worth a good deal under, but the defendant can 
relieve himself from the payment of the value, by delivering the articles. 

We are therefore of opinion, that plaintiff, Virginia Draper, has made 
out her case, and that the judgment appealed from is erroneous. 

It is therefore ordered and decreed that the judgment of the District 
Court, be annulled and reversed. It is further ordered and decreed 
that the articles of furniture described and claimed by said plaintiff, be 
restored and delivered by said defendant to said plaintiff, and that in 
default thereof, the said Angustus Richards pay to said plaintiff, ‘!e 
sum of one thousand dollars, with legal interest from his failure to do so, 
and costs in both courts. 
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No. 587.—Mrs. Otympe Botsse, wife, v. Gzorce HEpDERICK. 


A judment of the lower court can only be amended in the appellate court in favor of appellants or 
appellees; it cannot be amended between appellees. 


PPEAL from the Sixth District Court of New Orleans, Lexumont, J. 
J. C. Wallace, for plaintiff. McCay & Luzenberg, for Campbell. 

Iustey, J. The facts of this petitory action, which the record discloses, 
are these: 

The plaintiff purchased, on the 17th January, 1855, from Robert M. 
McAlpin, the lot of ground described in her petition, and designated on 
the plan of E. Surgias the lot number one, of the square comprised 
within Laurent, Josephine, White and St. Andrew streets, being the 
same property which McAlpin, on the 30th August, 1840, purchased 
from George Pritchard. 

The defendant was in possession of the lot at the inception of this suit. 

He sets up title to it under a sale made to him on the 21st August, 1857, 
by Henry Doll, whom he calls in warranty, and his vendor calls in war- 
ranty his author, D. W. C. Campbell, who in turn cites his warantors, the 
plaintiff and defendant in the suit of Fanning v. Purcell, Campbell having 
acquired it at a constable’s sale made therein. 

The property described in the several conveyances is not the lot one 
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claimed by the plaintiff, but the lot number seven in the square No. 261, in 
the Fourth District of the city, as per plan of J. A. Puejo. 

The plans of Surgi and Puejo represent separate halves of the same 
square, so that lot number one of Surgi’s plan, cannot figure in Puejo’s 
plan. 

The title and ownership of the lot one, to and in the plantiff, is clearly 
established. 

There was judgment in the lower court for the plaintiff for lot number 
one claimed by her, with the improvements, hut she was condemned, at the 
same time, to pay the defendant, Hederick, the sum of three hundred and 
ten dollars, and Henry Doll, two hundred dollars, for improvements, 
placed by them on her property. It was also decreed that the sales from 
Doll to Hederick and from Campbell to Doll, not of lot number one, 
but of lot number seven, which was not in controversy, be declared void, 
and that the prices respectively paid by each of the vendees be returned 
to him by his vendor, and from this judgment D. W. C. Campbell alone 
appealed. 

As Campbell warranted the title to lot number seven sold by him, and not 
to lot number one, no action of warranty in this case lay against him; and 
he is therefore entitled to relief; but we can only amend the judgment as 
to him, as the other parties are all “ppellees and not appellants. 15 An. 
433, 448; 16 An. 193; 17 An. 263. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be so amended as to strike from it so much thereof as 
annuls the sale of lot number seven from D. W. C. Campbell to Henry 
Doll; also, that part of it which condemns Campell to refund Henry Doll 
the sum of four hundred dollars, the price of the lot paid to Campbell, 
with legal interest from judicial demand; and also, that part of it which 
condemned him to pay one half of the costs of suit; and itis further 
ordered that the costs of appeal be paid by Henry Doll, who called D, 
W. C. Campbell in warranty. 





No. 1600.—Winow R. Lecout v. THe Pouice Jury oF THE ParisH OF St. 
JAMES. 


Private property can only be expropriated when it is necessary for the public use. The question 
whether the property sought to be expropriated is necessary for the pu»lic use or convenience, 
must be judicially determined. 


PPEAL from the District Court, Parish of St. James, Beauvais, J. 
A. Roman and Johnson & Dennis, for plaintiff and appellant. F. P. 
Poché, for defendants and appellees. 

Instey, J. This is an action instituted under the provisions of the 3d 
section of the act of the Legislature of the 12th March, 1818. 

The police jury of the parish of St. James, having decreed the open- 
ing of a public road through the plantation of the plaintiff, she applied 
to the District Court of that parish for an injunction to restrain the 
execution of the decree, on the ground that she is aggrieved by it, both 
with respect to the course of the road across her lands, and the assess- 
ment of the damages. 

The petition avers that for the last sixteen years there has existed a 
public road, laid out under the authority of the State, to serve precisely 
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tho same purposes, and connect the same points as the road now projected 
and here complained of; that that road and the soil on which it runs 
belong to the parish; that it is shorter and more direct than the one 
proposed, and that if itis in bad condition, it is because nothing has 
ever been done by the parish authorities to keep it in repair; that with 
proper repairs it may be made sufficient for all the wants of the public. 
She, therefore, concludes that in the premises there is no such ground of 
necessity for the public good as to justify the forced expropriation of 
her property in the way proposed, and that the proceedings of the police 
jury are uncalled for, and as to her oppressive. 

The answer claims for the police jury the right to open as many roads 
as their wisdom may dictate, and the public wants require. It then goes 
on to join issue with the plaintiff upon the very question of the suffi- 
siency of the State road for the wants of the public, and of the existence 
of such a necessity for the public good, as to call for a new forced expro- 
priation for another road. 

By our law, property is an absolute right, and the action of the owner 
of particular property over it is such as is nobly expressive by the terms 
of the Roman law: Sui quisque rei moderator et arbiter. He can use and 
even abuse it: ulendi et abutendi. The only restriction to that right, 
growing out of the first law of society, being that the owner of particular 
property may be divested of it, when it becomes necessary for purposes 
of public utility; bnt when such expropriation is made improperly and 
illegally, to the injury of the owner, he has his legal redress, and this 
remedy, under the Constitution and the laws, the plaintiff now invokes. 

The only question involved in this controversy, and there can be no 
other, except the one of indemnification, which it is unnecessary to pass 
upon, is whether the expropriation of the plaintiff’s property is necessary 
for the general utility. 

In order to elucidate this question, a mass of testimony was adduced 
on both sides, and heard without objection; and the Court below, upon 
the issues raised and the proof, rendered a decision adverse to the plain- 
tiff, which, after a careful consideration of the facts and the law, we are 
unable to affirm. 

We have already stated upon what principle the compulsory transfer 
of private property is justifiable for purposes of public utility: it is 
only when it becomes necessary, and when it is resisted, it is so judicially 
determined. See Constitution of 1864, Arts. 109 and 110; Tit. 7, Arts. 
489-2604, C. C.; Toullier, vol. 3, p. 173, 3 264. 

The contingency to warrant such expropriation must be evident and 
imperious, as the law decrees property too sacred and inviolable to sanc- 
tion the expropriation of it, except it be necessary for public purposes. 

As to such necessity, Toullier, vol. 3, p. 170, 3258, commenting on Art. 
545 of the Napoleon Code, taken in connection with the law of 8th 
March, 1810, while reflecting upon the special provisions of that law, 

lays down generally a sensible doctrine, which, in our mode of proceeding 
in cases like this, our courts should sanction as conclusive to the main- 
tenance of private rights, so far as they can be upheld with a due regard 
to the public wants. That author observes: 

*‘ Mais ici commence, pour les propriétaires, l’exercice des droits pro- 
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irréfléchies ou injustes de l’autorité méme. 
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Ils peuvent 
soutenir que l’exécution de cette ordonnance ne rend pas nécessaire lg 


cession de leurs fonds; qu’il serait plus expédient et moins coiteux de 
passer ailleurs que sur leurs héritages; que sur la direction projetée par 
ménagement ou complaisance pour les uns, dégénérerait en vexations 
pour les autres. 

** Tl faut done que les particuliers soient mis en état de faire de ces 
moyens, et des autres qui peuvent se présenter, l’objet d’une discussion 
légitime, afin d’éclairer l’administration, avant d’appliquer l’expropriation 
a leurs propriétés. 

**Cette application ne peut étre faite qu’apres que les parties intéreg- 
sees ont été mises en état d’y former leurs contredits.” 

As a question of fact, we do not find from the testimony which we 
have duly weighed, any necessity for the expropriation of the plaintiff's 
land for public use. 

The parish is already the owner of a road, running directly and in a 
straight line from the Vacherie settlement to the river Mississippi—the 
point to be attained, which is proved to have originally answered all the 
purposes of the public, and to have been a good and sufficient road, but 
it has for years been allowed by the defendants, in violation of a plain 
duty, to go without repairs. 

Indeed, it does not appear that anything has been done since the State 
road was originally opened to maintain it in its primitive condition. 

In the low alluvial lands that border on the Mississippi river, no road 
can remain good, except by constant attention and at considerable cost. 
In the case under consideration, the neglect seems to have been absolute 
and persistent, yet the testimony of competent engineers, contained in 
the record, shows that this road can be made a good one, and it indicates 
the means and cost of making it so. 

No one questions the right of police juries to open as many roads as 
may be necessary for the public use; but the action of these bodies is 
still controlled by the law, and to justify it, so as to affect individual 
rights, the essential concomitant of necessity for public purposes, must, 
form the basis of such action, with which the courts will not interfere, 
except where it trenches illegally upon the vested rights of citizens. 

The projected road would sever the plaintiff’s plantation, which would 
necessarily prove very injurious to her, but this consideration would not 
be the weight of a feather in the scale, if the road through her land was 
really necessary for public purposes. This we do not consider it to be, 
whilst there is a State road that could be made passable at all times, at 
less cost than would be incurred in providing the new road. 

We think the plaintiff, in injunction, is entitled to relief. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; and, proceeding to give 
such judgment as in our opinion should have been rendered, it is ordered, 
adjudged and decreed that the injunction issued be made perpetual, and 
that the defendant and appellee pay the costs in both courts. 



























NEW ORLEANS, APRIL, 1868. 


State of Louisiana, ex rel., Sauve, v. The Judge of the Third District Court. 








No. 1694.—Srate or Lovrstrana, ex rel., Mrs. Savve, v. THE JupGE 
oF THE Turrp District Court or NEw ORLEANS. 


Where a personal judgment has been rendered in one of the District Courts of New Orleans, with a 
recognition of the mortgage executed to secure the debt, and the debtor dies, and his succession is 
opened in the probate court, the District Court is not thereby divested of jurisdiction over the 
case: execution may issue on the judgment, and the mortgaged property be seized and sold to 

it. 

Peon of prohibition will not issue from the Supreme Court restraining the Judge of the District 
Court from executing a judgment which he has rendered, unless it is shown that he is incompe- 
tent ratione materie to proceed in the case. 


RIT OF PROHIBITION. 
Cazabat & Philips, for plaintiff. 


Instxy, J. This is an application for a mandate of prohibition, and 
the question presented is, wnether the Third District Court of New 
Orleans, which rendered a final judgment on the mortgage claim of 
the Bank of Louisiana agaiust Pierre Sauvé and wife, in the suit insti- 
tuted against them by Joseph W. Dougherty (No. 23178) transferee of the 
bank’s claim, can proceed tu execute the judgment in the same court, 
notwithstanding the death since the judgment wat rendered, of Pierre 
Sauvé, the mortgagor, aud the opening of his succession in the Second 
District Court of New Orleans. If the Third District Court is incompe- 
tent ratione materie to proceed in the case, the mandate must be granted; 
(16 An. 186 but not otherwise. C. P. 849, 

As was said by this Court, in Williams v. Bank of Louisiana et al., 
“According to the 31st, 34th and 35th sections of the charter of the Bank 
of Louisiana, (1 Morean’s Digest, 55,) it cannot be doubted that the right of 
this corporation, of causing the property mortgaged in its favor, to be 
seized and sold, in whatever hands it may be, notwithstanding any sale, or 
change of title by descent or otherwise, can in no manner be affected by the 
death or insolvency of their debtors,” and the proceedings to enforce the 
mortgage, as was said in 11th Rob. 209, ‘‘to avoid delays and formal 
ities from which it was the intention of the Legislature to relieve the 
bank, must necessarily be before the ordinary tribunals, as a court of pro- 
bate can issue no seizure and sale nor fieri facias, and can only order the 
sale of the property and payment of debts in due course of administra- 
tion.” C. P. 986, 987, 990, 991 and 993. 

A probate sale of property mortgaged to the bank, would not release 
its mortgage, (1 An. 120) unless made with the bank’s consent. 17 La. 
373; 2 An. 607. 

The Bank of Louisiana had the unquestionable right to proceed in a 
Court of ordinary jurisdiction, either via execuliva or via ordinaria, to 
have the property mortgaged to it, seized and sold. 7 Rob. 508; 11 Rob. 
212. And this, notwithstanding the mortgage-debtor’s succession was 
opened in another court. 

The judgment in this case is a personal one onnteat the debtors, with a 
special recognition of the mortgage; butas thereis no order in the decree, 
that the specific thing shall be seized and sold, the only writ that can issue 
on it, is one of fieri facias. 
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Such a writ was issued, and following the judgment, it set forth the 
bank’s mortgage, and under tnis writ of fieri facias it became the duty of 
the sheriff to seize the mortgaged property. C. P. 646. 

The execution of the judgment must, in snch a case as this, be ordered 
by the Court that rendered it, for the probate court, as we have seen, 
can issue neither writs of seizure and sale nor of fieri fucias. 

If the proceeds of the sale of the hypothecated property is insufficient 
to satisfy the whole claim, the bank or its transferee, must go into the 
probate court, to demand the balance. 11 Rob. 209. 

We have so far considered the Bank of Louisiana as the party holding 
the mortgage claims, but this is unimportant, as the plaintiff in the suit 
No. 23178, being specially subrogated by the bank to all its rights, privi- 
leges, actions and remedies, he may lawfully exercise all these rights, in 
the same manner asthe bank itself could have done. 12 An. page 
82; 19 An. 177. 

We are satisfied that the Third District Court of New Orleans is not ra- 
tione materia incompetent to proceed with the execution of the judgment 
rendered by it in suit No. 23178, and it is therfore ordered that the man- 
date of prohibition ordered be set aside, and rescinded, and that the 
Judge of the Third District Court of New Orleans proceed to the execu- 
tion of the judgment rendered by him in the suit No. 23178 on the 
docket of his court. 




















No. 1215.—Euiza J. Sanperson, Appellee, ». Grorce Ratston, her 
Husband.—Joun Warr & Co., Intervenurs—Apypellants. 


The actual continuance of residence of a newly married couple, at one establishment, for more 
than one year, is sufficient to fix the r domicil. 

A domicil once acquired cannot be lost. until tue party acquires another. 

The domicil of the husband will centro] that of the wife. 

George Ralston and Eliza J. Sanderson were married in 1852. Soon after the marriage they 
removed to their plantation, in the parish of Concordia, La, where they both resided for more 
than one year. Mrs. Ralston then moved to Mississippi, to the high lands, on account of her 
failing health. Ralston still remained on the plantation in Concordia parish, exercising all his 
rights and privileges as a domiciliated citizen of Louisiana; such as voting. serving on the 
jury when called on, and was at one time a member of the police jury of the parish. He spent 
a considerable portion of his time in Mississippi, at the residence of his wife with his family. 
Under this state of facts, it was he/d that Ralston, having acquired his domicil in Louisiana, 
and not having acquired one elsewhere, he must still be cunsidered as domiciled here, not- 
withstanding the fact that his wife never returned to Louisiana to reside. The domicil of the 
wife being controlled by that of the husband, the legal domicil of Ralston and wife is still in 
Louisiana. 


PPEAL from the District Court, Parish of Concordia, Farrar, J. 
Sparrow & Montgomery, for George Ralston and Mrs. Ralston. 


Campbell, Spofford & Campbell, for Eliza J. Sanderson, wife of George 
Ralston. Mayo & Spencer and Farrar & Reeves, for intervenors. 


Lapavve, J. ‘The plaintiff alleges, in substance, that she intermarried 
with George Ralston on the 7th day of July, 1852, and that after her said 
marriage, petitioner and her said husband settled, and became domici- 
liated in the parish of Concordia where they have ever since claimed 
their residence. That petitioner has large claims against her said hus- 
band for money received by him during their marriage, from her father, 
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John A. Sanderson, and from his estate, which ‘sums were the separate 
and paraphernal property of petitioner; that in the month of March, 
1855, petitioner’s said father gave the said Ralston for petitioner $1,000; 
that after the death of her said father, in making a partition between 
petitioner and her co-heirs, the latter, besides the other property, to-wit: 
the Waverly plantation in said parish, allotted to petitioner by said parti- 
tion, became indebted to her in the sum of $60,437 91; that of this sum, 
$4,000 was paid on the day the act was passed, to-wit: the 8th February, 
1856, and the balance, together with the accumulated interest, was paid 
as follows: Onthe 2Ist March, 1856, $23,597 18, with the interest; on 
the same day $1,000, also with the interest, and on the 15th October, 
1856, $12,865 22, also with the interest; and that he also received on the 
2ist March, 1856, in her own right $20,000, her paraphernal money, coming 
from the estate of her father; that said last-named amounts were received 
from petitioner’s mother, Elizabeth Sanderson, who was administratrix 
of the estate of John A. Sanderson, deceased, in the State of Mississippi, 
and also in this State, as will appear by her accounts of administration, 
filed in the State of Misssissippi. She alleges that her husband’s affairs 
are so deranged that she believes his estate will not be sufficient to satisfy 
her claims, which her said husband received and appropriated to his own 
use. 

She prays accordingly for a judgment against her said husband, and 
for a mortgage upon his property. 

In a supplemental pctition, she claims the further amounts as having 
been received by her said husband from her said father’s estate: On the 
Tth April, 1856, $665 90; on the 11th June, 1857, $5,612 77; on the 29th 
April, 1856, $15,000, and on the 3d May, 1856, $523 09. 

John Watt & Co. intervened in this suit, alleging their residence in 
New Orieans, where they were doing business as commercial partners, 
and to be creditors of said George Ralston in the sum of $33,349 12, with 
interest, as holders of four promissory notes, executed by the said Ral- 
ston; that they have lately commenced suit in parish of Tensas to enforce 
their claims, where his principal property is situated, consisting in a 
plantation, for the use of which the said indebtedness was contracted, 
they being his factors and commission merchants; that said Mrs. Ralston 
has no rights or claims of any kind upon her husband’s property in 
Louisiana; that said Ralston and wife were married in the State of Mis- 
sissippi, where they have before and ever since resided and had their 
domicil. 

They pray to be permitted to intervene in this suit, and that plaintiff's 
demand be rejected at her costs, and for general relief. 

Judgment having been rendered below in favor of plaintiff and reject- 
ing the intervention, the intervenors took this appeal. 

The claims of the plaintiff, charged as having accrued to her, and been 
received by her husband from the estate of her father, in the State of 
Mississippi, are not disputed; but it is denied that she has any right or 
mortgage upon her husband’s property in Louisiana, on the ground that 
said Ralston and wife were before their marriage and ever since residents 
of the State of Mississippi. 

Neither the claims of the intervenors are disputed, 
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The whole case then involves but one question: that of domicil as 
regards Ralston and wife. 

The plaintiff's claims being founded on the laws of Louisiana, it is 
incumbent on her to establish clearly that her husband’s domicil was in 
this State at the time he received her funds as alleged in the petition. 

‘‘The domicil of each citizen in the parish wherein his principal 
establishment is selected.” : 

‘The principal establishment is that in which he makes his habitual 
residence.” C.C., Art. 42. 

A man’s domicil is his house, where he establishes his household, and 
surrounds himself with the apparatus and comfort of life. Tanner vy. 
King, 11 L. 178; see also Cole v. Lucas, 2 A. 946. 7A. 395. 9A. 165, 

The testimony shows that said George Ralston was from Philadelphia, 
where he was raised, and came to the parish of Concordia in the spring 
of 1841, where he resided as his home, on the Frogmore place, belonging 
to his uncle by marriage, John F. Gillespie, to the end of 1843, or com- 
mencement of 1844; in the meantime he had entered, under the right of 
pre-emption, a piece of public land which he sold to his said uncle; he 
left this place and went to Natchez; afterwards, in 1845 or 1846, he went 
to Philadelphia. 

The witness who testified here, says that next time he saw him was just 
before or just after his maxriage; he thinks it was just after. ‘‘I was fre- 
quently in Natchez, between 1844 and 1852, many times in each year. I 
have been a resident of this parish a little over thirty years. I resided 
about four hundred yards from the Frogmore plantation. 

If Mr. Ralston had resided at Frogmore at any time between 1844 and 
1852, I think I should have known it.” 

The next thing that is seen of George Ralston in the parish of Concor- 
dia is, that after his marriage, say 7th July, 1852, and before the death 
of his father-in-law, who died in the fall of 1855, he was residing with 
his wife on the Waverly plantation, then belonging to his said father-in- 
law. 

When Ralston left the plantation called Frogmore, belonging to his 
Uncle Gillespie, in the parish of Concordia, at the end of 1843 or com- 
mencement of 1844, nothing in the record shows that anything remained 
behind him which would excite his interest, desire or thoughts, to return 
to that parish. He went to Natchez, afterwards to Philadelphia, and 
returned not to Concerdia but to Natchez, where he married on the 7th 
July, 1852; after his marriage, as we have seen, he went with his wife on 
the Waverly plantation in Concordia, then belonging to his father-in-law. 
In the interval of over eight years, between his former residence on the 
Frogmore plantation and his new residence on the Waverly plantation, 
it is not pretended nor proved that he actually resided in that parish, or 
had property or interest therein. 

But it is contended, and it is true, that he had resided in said parish, 
on Frogmore plantation, a sufficient length of time to acquire a domicil 
which he could not lose until he had acquired another. The answer is, 
that he absented himself from the State for more than ninety days, and 
that domicil not being preserved as prescribed by law in such cases, this 
acquired residence was interrupted. Constitution of 1845, Arts. 10 and 
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11. For he was not a housekeeper, nor did he occupy a tenement for 
carrying on business; he was staying at his Uncle Giliespie’s. Besides, 
the right reserved to a voter, on removing from one parish to another, to 
vote in the former parish until he has acquired a residence in the latter, 
applies to the removal from one parish to another within the State, 
Ralston left the State. Constitution of 1852, Art. 10. 

Ralston married in Adams county, in the State of Mississippi, and 
gave his marriage bond as a resident of that State, and the presumption 
is that he was a citizen thereof. 

We must now inquire whether or not he became a resident of the Stato 
of Louisiana subsequent to his marriage. 

After their marriage, and before the death of plaintiff's father, Ralston 
and wife went on Waverly plantation, in Concordia, and belonging to 
said Dr. Sanderson. They stayed there one year or more. This place 
being believed to be unwholesome to Mrs. Ralston, her father gave her a 
house near Natchez, with the usual convenience and comfort, indicating 
that the occupants were persons of fortune, and to which place Ralston 
and his wife removed, and have ever since resided in that house. It is 
not shown when this residence on the Waverly plantation took place, 
and whether it was intended as a permanent or a temporary one. This 
plantation was not Ralston’s property, but belonged to his father-in-law. 

To acquire domicil, the fact and intention must combine. Ralston has 
himself shown his intention by his own declarations in public acts. We 
must bear in mind that this residence was between the marriage of these 
parties and the death of the wife’s father. 

In two public acts relating to the estate of the father, deceased, one 
passed in Natchez on the 7th February, 1856, and the other in Louisiana, 
Concordia parish, on the 8th February, 1856, and in another public act 
of sale passed in Tensas, on the 5th March, 1857, the said Ralston and 
wife are declared to be residents of the State of Mississippi. This series 
of repeated declarations cannot be casual or accidental, when they are 
supported by facts and circumstances. Were it an isolated act, contra- 
dicted by other acts of the party, it might be recognized as an error. 

We do not attach much importance to Ralston’s acceptance of the 
appointment by Governor Wells, asa member of the police jury for 
Concordia in 1865, neither to kis voting in May, 1866, nor to his declara- 
tion in an act of sale passed 2d November, 1865, that he was a resident 
of Concordia. The motives and purposes are clearly shown, and indi- 
cated by what has transpired since. Besides, this could not change his 
domicil from Mississippi to Louisiana; he still resided in the former 
State with his family, and retained his domicil therein. It is proper to 
remark that this property, given as a residence to Ralston and wife, and 
on which they have ever since resided, became the property of Mrs. 
Ralston in the partition of the estate of her father, made in 1856. 

Upon the whole, we are of opinion that the domicil of George Ralston 
and wife was always in the State of Mississippi, and that the said plain- 
tiff has no right of action against her husband in the present suit. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled and avoided. It is further ordered and 
decreed that the intervention be sustained, and that said plaintiff's 
demand be rejected, and that she pay costs in both courts. 
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Petition for a Rehearing, by appellee.—These judgments, if they should 
become final, will doom to a life of penury a lady who was born to 
affl ence. 

Appalling as this result may be to their client, the habitual respect 
which the unders.ned entertain for the judgments of your honours would 
deter them from the present application, were they not impressed with a 
profound conviction that there are two sufficient grounds upon which a 
reconsideration of the cases should, and will be awarded. 

1. Because the leading facts, arguments and authorities upon which 
they relied to show that Geo. Ralston’s domicil was in Louisiana, and 
which do show it, have been accidentally overlooked, and passed in 
silence by the Court. 

2. Because, irrespective of the question of domicil, the judgment of 
the Court goes beyond the case, and precludes forever, without «ny fault 
of hers, the unquestionable right of Mrs. Ralston to s dissolution of the 
community, and to a personal judgment against her husband, which 
right still subsists, even if he were a citizen of Mississippi. 

We doubt not that the desire to dispense impartial justice, which ever 

revails in this court as its ruling principle, will secure from each mem- 
ae a patient perusal of our views upon both these points. 

I.—From the year 1812 until now, it has been imposed upon judges, 
asa constitutional duty, ‘‘in all cases to adduce the reasons on which 
their judgment is founded;”’ not simply to adduce a reason, or some 
reasons, but ‘he identical reasons which compel the judgment. It would 
therefore be disrespectful to this Court to imagine that any other reasons 
than those set forth in their pronounced opinion influenced, in the 
slightest degree, the judgments in these cases. We then proceed, res- 
pectfully, to show that important, and, as we think, controlling facts, 
arguments and authorities adduced on behalf of Mr. and Mrs. Ralston, 
have, by some accident, entirely escaped the notice of the Court. 

The opinion ignores the fact, that upon their marriage Ralston and 
wife were ‘‘established” by Dr. Sanderson at the Waveriy plantation, 
in Concordia perish, in a furnished house, where they both lived contin- 
uously for more than a year; and that to ‘‘establish,” according to Web- 
ster, means as its first definition, ‘to set and fix firmly or unalterably; to 
settle permanently.” 

The opinion ignores the argument and legal inference, that this 
** establishment” of the newly married couple in Louisiana, and their 
both continuing to live there more than one year, gave George Ralston 
necessarily a Louisiava domi~il, whether he ever had one before or not; 
and that this domicil could not have been changed from Louisiana to 
Mississippi, unless he afterwards removed to Mississippi in fact, with the 
intention of making that State his durable home, and abandoning his 
Louisiana domicil. 

‘The opinion ignores the pregnant fact, that so far from displaying any 
design thus to abandon the domicil he had undoubtedly acqnired in 
Louisiana by this ‘‘ establishment” and subsequent residence, George 
Ralston continuously, and by acts of public notoriety, which are not 
even alluded to by the Court, manifest the design and intention of retain- 
ing that domicil, by ‘‘spending the greater part of his time in Louisi- 
ana;” by serving on the grand jury of Concordia parish, which he is 
proved to have done before the war, and before the indebtedness to 
Watt & Co. existed; by serving frequently on juries in Concordia, in 
which capacity he was often seen acting by intervenors’ witness, Shaw; 
by voting at elections in Concordia parish before as well assince the war; 
by having his sole property and business in Louisiana, by refusing to 
serve on juries in Mississippi, where the question was judicially investi- 
gated, and his right to exemption on the ground of his Louisiana domicil 
judicially accorded in the very midst of his neighbors, where his out- 
goings and incomings were best known. Surely facts like these, if they 
had been remembered by the Court, would not have passed unmentioned 
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; in that summing up of reasons pro and con, which constitutes a judicial 
. opinion on a contested question of domicil. 

The opinion states, that though Ralston had disappeared for about six 
or eight years, yet from his appearance and marriage in 1852, in Adams 
county, Miss., and his giving a marriage bond as a resident of that State, 
‘‘the presumption is that he was a citizen thereof.” If this be so, it isa 
much easier thing to prove that one man is a citizen of Mississippi than 
that another is a citizen of Louisiana. 

If those comparative:y irrelevant circumstances raise a ‘‘ presumption ” 
of Mississippi citizenship, why should not the pertinent and weighty facts 
just detailed prove positively a Louisiana citizenship? the joint estab- 
Seems of the married pair in Louisiana; the sole business and interest 
of the husband being there, where he has always spent the greatest por- 
tion of his time; his serving on grand juries and on petty juries 
continuously in Louisiana; his voting constantly there; his exercising 
none of these sacred rights or duties of citizenship elsewhere; and his 
positive exemption from these duties in Mississippi, upon the question 
being there raised. 

Facts of this character we find dwelt upon habitually in the judicial 
reports of all countries as important, and controlling in questions of 
domicil, while we have yet to see a case where it was finally decided that 
the place of marriage is presumed to be the husband’s domicil, or that a 
description, by a deputy clerk, in a $200 marriage bond of ‘‘ A. B. prin- 
cipal and C. D. surety, of the county of ,” which the bridegroom 
seldom, if ever reads, should determine so grave a question. In the 
first case, the bridegroom usually goes to the bride’s domicil to be mar- 
ried, and when the rites are solemnized his domicil becomes hers ipso 
jure; and in the second case, it is the domicil of the surety only which is 
described, for he only is required to be a resident of the place where the 
license is issued, and the residence of the bridegroom is utterly irrele- 
vent and never thought of. 

Not only have these facts and arguments been ignored, but all the 
authorities we cited also. Declarations in three acts, not one of which 
was written by Ralston, and in none of which was his residence a matter 
of the slightest consequence, are treated as controlling, and the authority 
of New Orleans v. Sheppard, 10 A. 268, and Hill v. Spangenberg, 4 A. 553, 
practically overruled sub silentio. These uncalled for declarations, written 
by third persons, where numerous parties really residing in Mississippi 
were lumped together with Ralston, and his residence was immaterial, 
are here treated as decisive, and the habitual voting and other acts and 
services of the party himself, directly involving the highest rates of citi- 
zenship are treated as so trivial as to be unworthy of a passing mention, 
when the Court in 4 An., page 553, under like circumstances, solemnly 
decided that ‘‘as to the comparative weight of this evidence, (a declara- 
tion in a notarial act) it may be considered as inferior to another implied 
declaration of the defendant on the subject of his domicil. The recital 
in the notarial act was immaterial, and may have been in reality the act 
of the notary, and not suggested by the defendant, nor noticed by him; 
but his voling in the parish of Jefferson was his own deliberate act, clearly 
implying a declaration that he resided in that parish, and involving a 
fraud upon the public, if that declaration was untrue.” 

The cases of Shelton v. Tiffen, 6 How. 185, and Guier v. O’ Daniel, 1 
Binney, 354 note, bearing directly and intimately on the vital questions 
in this case, are also unnoticed by the Court. It is twice repeated in the 
opinion, that Waverly belonged to Dr. Sanderson, and at the end the 
Court say: It is proper to remark that the property near Natchez. given 
as a residence to Ralston and wife, became the property of Mrs. Ralston 
in the partition of the estate of her father, made in 1856. 

It seems to us that it would have been equally proper to remark that 
Waverly, upon which Dr. Sanderson established Ralston and his wife, 
where they both lived for more than a y'-«r, a: d where Ralston continued 
to live, as is sworn by many witnesses, till it was recently sold, also be- 
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came the property of Mrs. Ralston in the partition of the estate of the 
father, made in 1856, and that not by lot, but by the voluntary agreement 
of the widow and all the heirs, furnishing a fair presumption that this 
was in pursuance of the common understanding at the time of the orj- 
ginal establishment of Ralston and wife there. 

The only facts the Court does mention out of the great array adduced 
on our side, are summed up in this laconic sentence: ‘‘We do not attach 
much importance to Ralston’s acceptance of the appointment by Gov, 
Wells, as a member of the police jury for Concordia, in 1865, neither to 
his voting in May, 1866, nor to his declaration in an act of sale passed 
November 2, 1865, that he was a resident of Concordia. The motives 
and purposes are clearly shown and indicated by what has transpired 
since, 

We respectfully protest, that in the face of the unnoticed facts and 
acts and declarations of Ralston, running back to the year 1852, this 
reflection upon his motives, adopted from the arguments for interve: ors, 
is inconsistent with the evidence on the record, and therefore unmerited, 

Ralston and wife were not established on Waverly just after their 
marriage in 1852, to evade a debt to Watt & Co., that was not created till 
1862 and 1865! Notfor that purpose did they live there together more 
than a year after settling there! Not for that purpose did Ralsion con- 
tinue to reside there till the war and after the war! Not for that purpose 
did he serve in Concordia on petit juries be’ore the war, and on the 
grand jury in 1860! Not for that purpose aid he vote there up to the 
time of the war as well as afterwards! The three circumstances selected 
by the Court, from the mass of our evidence, were not relied upon as in 
themselves sufficient. They only prove the consistent carrying out of 
Ralston’s purpose and conduct as a citizen of Louisiana, ever since his 
marriage, and at periods entirely free from suspicion. Whys c1lé those 
pre-existent facts be ignored? They would, if noticed, destroy every 
vestige of ground for even a suspicion of Ralston’s motive,, and the 
injustice unintentionally done him by their omission, is itself, we humbly 
submit, a sufficient reason for a rehearing. 

II.—But the judgments, so far as they affect Mrs. Ralston’s claims 
against her husband are erroneous, for the further reason, that her peti- 
tion is rejected in toto, and barred in all its manifold branches by a res 
judicata. The Court must have overlooked the injustice of this decree. 
On the front page of the record, No. 1215, is pasted the written admission 
of intervenor’s counsel, that ‘‘the amount for which judgment is ren- 
dered in this case is fully supported by the evidence.” That amount 
exceeds $80,000. Yet, for this large sum all claim against her husband is 
barred! A claim that is indisputable, though without mortgage, even if 
it were true that both spouses had always resided in Mississippi! It has 
been so adjudged by this Court. In Arnold v. McBride, 6 A. 703, the 
very case was decided in regard to Mississippians; it was held, and the 
law is there quoted, that the wife had a valid claim in Louisiana to a per- 
sonal judgment against her husband for moneys inherited from her 
father’s estate, whilst all parties were domiciied in Mississippi, but that 
the law of Louisiana would not superadd a murigage to the claim, inas- 
much as no mortgage existed in Mississippi. But this unhappy lady is 
cut off by the Court from any recourse whatever, even as a personal 
creditor of her husband. 

Again: By our law of March 18th, 1852, adopted before their mar- 
riage, Ralston and wife, even if they were non-residents, fell under the 
community regime, as to Louisiana property. The disorder of Ralston’s 
affairs is proven and admitted. She prayed for a dissolution of the com- 
munity, and the right to administer separately her own affairs in Louisi- 
ana, and both were accorded in the decree, which your honors reverse. 
At one blow her right to this double relief is also forever barred! 

Mrs. Ralston could not have conscientiously alleged her husband to be 
a Mississippian when she knew he was not; and when he had for so many 
years been in possession of the undisputed status of a citizen of Louisi- 
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ara; recognized uniformly as such from 1852 until now, by her judges, 
her sheriffs, her clerks, her jurors, grand and petty, her police jurors, 
her commissioners of elections, and her governor. Not only so, but she 
knew that Mississippi, through her courts, had treated him as a citizen 
of Louisiana. It is difficult to depict the surprise which overwhelms her 
upon finding him now, for the first time, at a place remote from his 
haunts, and by a tribunal that, according to its reasons for judgment, 
would seem to know little or nothing of these important facts, rejected 
as a Louisianian, and declared to be a Mississippian! If the courts of 
Mississippi and this Court both decide correctly, he is a citizen without 
a country, a head of a family without a domicil,a man without a home! 
To what hospitable shore shall he flee? 

It is respectfully submitted, that if there be a conflict of testimony 
this Court should lean in favor of that view which will maintain the status 
hitherto accorded to Ralston by the various courts, public officers, and 
citizens of Louisiana, as well as by the courts of Mississippi. 

These considerations are deferentially but earnestly laid before the 
Court. It is not strange that many of them, though urged before, failed 
to attract any attention. Three months, lacking six days, intervened 
between the oral argument and the rendition of the judgments under 
review. 

In that long interval, questions ‘‘of great pith and moment” have 
exercised, and sometimes divided the Court. Full well do we know what 
ill-requited toils fall to the lot of this Bench. But equally well do we 
know that one of its highest pleasures as well as one of its noblest duties, 
is to avail itself of that wise provision of our laws, which grants a delay 
after judgment pronounced, purposely to afford the opportunity to cor- 
rect an oversight or retrieve an error. The end and object of all laws, 
forms of procedure and tribunals, is but the administration of justice. 

Both cases have been treated together by the Court, and the reasons 
for judgment in one referred to as the main reasons for judgment in the 
other. For the causes hereinbefore assigned, we pray that a rehearing 
be granted in both cases. 


— —_ 


On REHEARING. 


Instex, J. This case is before us on a rehearing. The rehearing was 
granted upon the plaintiff's argument, that according to the weight of 
evidence, after the marriage of George Ralston to Eliza J. Sanderson in 
1852, they acquired a domicil in Louisiana. 

There is in the record unquestioned testimony, that after the marriage 
Ralston and wife were established on the plantation called ‘‘ Waverly,” 
in the parish of Concordia, and this seems to have been their only home 
for a year or more after such establishment. 

The establishment of a newly married couple carries with it the idea 
of fixity and permanence. 

Upon a re-examination of the evidence, which we have attentively 
reconsidered, we incline to the opinion that the actual continuance of 
Ralston and wife, for a year or more, at a home in which they were thus 
established, was sufficient to fix their domicil in Concordia parish under 
the law of Louisiana. 

It is true, Dr. Sanderson, Mrs. Ralston’s father, did not then convey 
a title to Ralston and wife, or either of them, in the Waverly plantation, 
but from the fact that it was treated as their plantation; that Ralston, 
until Dr. Sanderson’s death, had no other occupation but that of admin- 
istering this plantation, and that, shortly after his death, the heirs in an 
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amicable partition of his large succession, assigned this plantation to 
Mrs. Ralston as a part of her inheritance; it is not unreasonable to con- 
clude that it was always the intention of Dr. Sanderson, and understood 
among the family, to set apart this property for her. 

George Ralston, having in this manner acquired a domicil in Louisiana 
after his marriage, could not lose it without acquiring a new one. To 
accomplish such a change, it should appear that he removed in fact to 
another State or country, at the same time intending to give up his dom- 
icil in Louisiana, and get a new one elsewhere. 

Mrs. Ralston, having resided with him a year or more on the Waverly 
plantation, and finding her health impaired by living there, went to a 
house purchased by her father, in his own name, upon the elevated land 
in the neighborhood of Natchez and a few miles from Waverly, to take 
up her abode. 

Her removal to that house to improve her health, did not change her 
husband’s domicil. Our law cunsiders the domicil of the husband as 
controlling that of his wife, although she may actual'y inhabit another 
country. The evidence shows that.no children were born of this mar- 
riage, and that Mrs. Ralston was actuated by a desire to regain and pre- 
serve her health in going from the low lands of Concordia parish to 
dwell on the other side of the Mississippi river, upon the hills. 

The fact of a removal, with a view to a change of residence by Mr. 
Ralston himself, is not satisfactorily established, though after his wife’s 
removal he was often at the house near Natchez, oceupied by her. But 
there is positive testimony, that after as well before her removal, he spent 
the greater part of his time in Louisiana, attending to his interests at 
Waverly. It should have been shown that in spending the rest of his 
time at the house near Natchez, he did so with the intent to change the 
domicil acquired in Louisiana. 

But the evidence leads to the conclusion that he did not intend to give 
up that domicil, and to adopt a Mississippi domicil. 

Without such an intent on his part, accompanying an actual removal, 
he cannot be considered as having changed hisdomicil. We find repeated 
allusions to his service on juries in the pavish of Concordia. He served 
on a grand jury in that parish in 1860. He voted there not only since 
the late war but before. 

These are important public and notorious acts of citizenship, implying 
a Louisiana residence, and they occurred ante litem motam at an unsuspi- 
cious time. 

On the other hand, there is no evidence of his having exercised any 
such rights in the State of Mississippi at any time. 

It appears that he was on one occasion called upon to do jury duty in 
Adams county, Miss., but that the Court excused him on the ground of 
his non-residence. Adams county is opposite Concordia parish. and we 
think much weight should be attached to these circumstances, occurring 
on both sides of the river, as showing in what light his domicil was re- 
garded by those who had the best means of knowledge respecting it. 

His appointment as a police juror for Concordia by the governor of 
Louisiana in 1865, his voting in Concordia in 1866, and his declaration in 
an act of sale of November 2q, 1865, alluded to in our former opinion, 
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would not be conclusive if they stood alone, but they may be viewed in 
connection with the antecedent facts just referred to, as corroborative 
evidence to show that Ralston never intended to abandon his domicil in 
Louisiana. 

In the absence of any countervaiung tacts vt equal weight, showing an 
intent on his part to acquire a Mississippi domicil, those which we have 
considered already, would suffice to sustain the judgment of the lower 
court. 

The contradictory circumstances referred to in the first opinion of the 
Court, as of the greatest consequence, were the descriptive declarations 
in the acts of partition of the 7th and 8th February, 1856, between the 
Sanderson heirs, and the act of purchase of a Tensas plantation on the 
5th March, 1857, in which Ralston is spoken of as a resident of Mis- 
sissippi. 

Were these acts written by Ralston himself, or were the location of his 
domicil at all material to the subject-matter of the acts, these declarations 
would assume a graver importance. But they were not written by him, 
and it was not material that his residence should be stated with accuracy 
or even stated at all. Indeed, in two of the acts, there were a number 
of parties who resided in Adams county, Miss., and Ralston was included 
in one common description with them. ‘The force and effect of such 
descriptive recitations, in determining the domicil of parties, has been 
heretofore discussed in this court, and they have been held as of secon- 
dary importance in the cases of Hill v. Spangenberg, 4 A. 553, and New 
Orleans v. Sheppard, 10 A. 268. 

In the former case, the Court said: ‘‘ The descriptive words used in 
the notarial acts were admissible in evidence against the defendant, and 
a fair subject of consideration in vonnection with other facts, in test- 
ing the question of evidence. But we do not consider such immaterial 
recitals in contracts with third persons as conclusive upon the party 
making them, in a contest with others upon a question of jurisdiction. 
As to the comparative weight of this evidence, it may be considered as 
inferior to another implied declaration of the defendant, on the subject 
of this domicil. The recital in the notarial act was immaterial, and may 
have been in reality the act of the notary, and not suggested by the 
defendant, nor noticed by him; but his voting in the parish of Jefferson 
was his own deliberate act, clearly implying a declaration that he resided 
in that parish, and involving a fraud upon the public, if that declaration 
was untrue. 

In the case of New Orleans v. Sheppard, it was observed: ‘‘ There are 
in evidence but four documents of date posterior to 1847, which contain 
the recitals ‘‘of New Orleans,” and ‘residing in New Orleans,” to which 
the District Judge has attributed so much significance.” It is true that 
such descriptive words used in notarial acts and judicial proceedings are 
admissible in evidence against the defendant, and are fair subjects of 
consideration in connection with other facts touching the question of 
domicil. But it must be observed of these recitals, that upon none of 
the cases in which they were used were they essential averments; they 
were not material, either as regards the contract in which this occurred, 
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or the jurisdiction of the court tu which they were addressed; they were 
inserted in one case by a notary, in the other by an attorney-at-law, and 
being immaterial to the matters in hand, may not have received the deli- 
berate attention of Sheppard. They are overshadowed in the present 
case by other facts: continuous acts done by Sheppard, and declarations 
immediately and deliberately emanating from him at a time not sus- 
picious.” 

The case of the Commercial Bank of Natchez v. King, 3 Rob. 243, like 
other cases cited for the intervenors, does not seem specially applicable 
to the present case. The party there had by repeated and public declar- 
ations upon the subject, and holding himself out to all persons as a 
resident of the parish of Madison, induced a notice of protest to be sent 
to him there, and he was held bound by it, though in fact he resided in 
Mississippi. 

These questicns of domicil are usually questicns cf great nicety, and 
in a country like this, of constant changes, and frequently of divided or 
doubie residences, they are particularly difficult. In such cases it is 
impossible to harmonize all the evidence. 

A preponderance of evidence, tending to u probability of truth, must 
turn the scale. 

If the testimony in this case were equally baianced, instead of leaning 
as we, upon. more deliberate consideration, think it does in favor of the 
plaintiff’s position, we should defer, more than in ordinary cases, to the 
opinion of the local Judge, whose knowledge of parties an witnesses is 
presumed to be better than ours. 

He decided in favor of the plaintiff and against the intervenors. 

For the foregoing reasons, it is ordered that the judgment heretofore 
rendered in this case be set aside, and the judgment of the District 
Court affirmed, with costs. 





No. 1224.—Joun Warr & Co. v. Georce Ratston. 


Insutey, J. As already stated, the main question in this case is the 
same asin that of Eliza J. Sanderson v. George Ralston, just decided, viz: 
Was George Ralston domiciliated in Louisiana or Mississippi? 

For the reasons already given in the opinion just pronounced in the 
latter case, we think that Ralston had a Louisiana domicil, and his pro- 
perty was not therefore subject to attachment under the facts of the case. 

But as personal service of petition and citation are made upon him, in 
the parish of Tensas, where he now claims to reside, the suit should not 
have been dismissed. 

It is therefore ordered that the judgment heretofore pronounced 1n this 
case be set aside, and it is now ordered, adjudged and decreed that the 
judgment appealed from, so far as it quashes the attachment at plaintiff's 
costs, be confirmed; but that in all other respects, it be avoided and 
reversed, and the case be remanded for an answer and trial upon the 
merits, the defendant paying the cost of appeal. 


(Judges Lasauve and Howew adhere to the former opinion.) 
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No. 482.—H. Miuuspavuaeu v. Crry or New OrtEans. 


The action in damages for offences or quasi-offences is prescribed by the lapse of one year 
C. C. 3501. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
J. W. Gurley, for plaintiff and appellee. EF. Fillewl, for defendant 
and appellant. 

Hyman, C.J. Howard Millspaugh in November, 1864, brought suit 
against the city of New Orleans, alleging that on the 15th September, 
1862, he had deposited on the river landing within the limits of the city 
three hundred tons of stone ballast, which, by public notice, he was 
required to remove therefrom in thirty days. That before the thirty 
days expired he applied to the chairman of the committee of streets and 
landings, who had issued the notice, and that the chairman, on being 
shown that the ballast did not interfere with the public convenience, 
consented that it might remain on the landing until further order; that 
notwithstanding such consent the street commissioner on the 25th of 
October, 1862, in viclation of his rights, and without his knowledge, 
removed the ballast to the city depot, and thecity used the same in paving 
its streets, etc. He prayed for judgment against the city for the value ot 
the ballast, alleged to be worth $1,050, with interest, etc. 

The city filed answer, and pleaded therein prescription. 

The District Court rendered judgment as asked for by plaintiff, and 
the city has appealed. 

All the facts alleged by plaintiff are substantially proved. 

According to the allegations of plaintiff, a tort has been committed on 
him by the city and its servants, and the law declares ‘‘ that every act of 
man that causes damages to another obliges him, by whose fault it hap- 
pened, to repair it.” C. C. 2294. But it also declares that actions for 
offences or quasi-offences, are prescribed by one year. C. C. 3501. 

More than a year elapsed from the time damage was done by the city 
and its servants to plaintiff before he instituted suit; so, whether the act 
of the city be viewed as an offence or quasi-offence, the right of action 
of plaintiff is prescribed. 

The plea of prescription must prevail, as plaintiffs claim is extinguished 
by effect of time. 

It is decreed that the judgment of the District Court be reversed; 
it is further decreed that there be judgment in favor of defendant, with 
costs in both courts. 


} Rehearing refused. 





‘ 


No. 1244.—Samvuen PURSELL v. Cuauncy C. Porter. 


Where the sheriff sells real estate for the taxes due on it under an order of seizure, he must comply 
strictly with all the formalities required by law, otherwise the sale will be a nullity. 

The judge or justice of the peace, who issues the order of seizure and sale of real estate for taxes 
due, has the right to appoint a curator ad hoc to represent the absent owner, on whom notice of 
seizure, etc., can be served, which will be binding on the owner. 

Where the sheriff has sold alot of ground for taxes, and the record o: the proceedings show that he 

has complied with every requirement of the law, the purchaser is bound to comply with his bid. 
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PPEAL from the Fifth District Court of New Orleans, Leaumont, J, 
W. W. Handlin, for plaintiff and appellee. £. Fillieul, for defendant 
and appellant. 

TatiaFERRO, J. The defendant, being the purchaser of several squares 
or parcels of ground lying in New Orleans, from the plaintiff, to whom 
he executed a mortgage by authentic act to secure the payment of the 
price, and failing in his payments, the vendor obtained an order of 
seizure and sale, and caused the property to be sold. 

At the sale Henry Samory, who occupies the position of appellant in 
this controversy, became the purchaser of one of the parcels or squares 
on the conditions proposed, but declined afterwards to comply with the 
terms of the adjudication, alleging that the sheriff and the seizing credi- 
tor were unable to make a valid title to the property. He caused arule 
to be served upon the plaintiff, the defendant and the sheriff to make 
him a valid deed, or in default therein to show cause why the adjudica- 
tion should not be set aside, and the sum of one hundred dollars, depos- 
ited by him, restored. Upon trial of the rule it was dismissed. From 
the judgment of dismissal Samory appealed. 

In this court the case was heard by agreement upon the order of scizure 
and sale found in the record, and upon the arguments and notes of coun- 
sel presented in their briefs. 

The appellant objects that the tax sale, under which Handlin, the 
plaintiff's vendor, acquired the square of ground, is null through infor- 
malities in the proceedings, and points out as radical defects an insuffi- 
cient and vague description of the property; and the land having been 
sold as property of a non-resident, no legal appointment of a curator 
ad hoc to represent the absentee was made as required by the act of 1858, 
(No. 285, Session Acts.) It appears that the advertisement describes the 
property as sold for the taxes due upon it for the years 1853, 1854, 1855, 
1856 and 1857, and is described as square No. 626, bounded by the streets 
Euphrosine, Calliope, Second and St. John’s Avenue; and that the con- 
stable’s sale to Handlin gives the same description. 

The appellant gives the description of the square, as to number and 
boundaries taken from the assessment rolls of delinquent tax-payers for 
the several years mentioned, showing some variation in the names of 
streets, and that in the deed to him the square is numbered 67]; whereas, 
in all the assessments referred. to it bears the number 626. He points out 
also that in the deed to him the streets named as boundaries of the square 
are Euphrosine, Calliope, Rendon, St. John or Hogan Avenue. On the 
part of the defendant, however, the discrepancy in the number of the 
square as well as that in the name of one of the streets, forming a part 
of the boundary, seems to be explained. 

The name of ‘‘ Second street” has been, by a city ordinance, changed 
to Rendon. Leovy’s City Lawsand Ordinances, p. 282. And the number 
of the square, bounded by the four streets above named, has, by the 
city authority, been changed from 626 to 671. New Digest, City Laws, 
page 487. 

We shall next examine the objection of the appellant, as to the appoint- 
ment of and services of a curator ad hoc to represent the unknown owner 


of the property. 
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~The justice of the peace of the Seventh Justice’s Court rendered the 
order of sale for the taxes, and appends to the order the following: 

“©. E, Schmidt, attorney ad hoc.” Mr. Schmidt, sworn as a witness 
on trial of the rule, said that he acted as curator ad hocin the case. A 
receipt of the witness was shown for fees in various cases of the kind, 
one of which is designated as the case No. 143, in the Seventh Justice 
Court, and this corresponds with the number of the case in which the 
order was rendered. 

Upon the whole, we think that the requirements of the law have been 
sufficiently complied with to render the title acquired by the purchaser 
at the tax sale a valid one. 

It appears that he has been in possession for a number of years, paying 
taxes for the benefit of the State and the city, and that his title has not 
hitherto been questioned. 

We see no suflicient ground for the purchaser, Samory, to refuse to 
comply with the terms of the adjudication of the property. 

It is therefore ordered, adjudged and decreed that the judgment of the 
lower court be affirmed, reserving to the parties in interest the right to 
further legal proceedings against the delinquent purchaser, according to 
law, the appellant paying costs in both courts. 





No. 1778.—Tue Strate or Lovistana, ex rel., ». J. A. Noprx, Keeper of 
the City Work-House. 


The act of the Legislature of 1855, Secs. 120 and 121, vesting the power in the Recorders of the City of 
New Orleans to try and sentence parties for minor oences against the law, is not in conflict with 
section 105 of the Constitution of 1864; under this law, which is still in force, a party, may be tried 
before the Recorder on the charge of vagrancy, and, if found guilty, sentenced without indict- 
ment or information. 


RIT OF HABEAS CORPUS. 
B L. Lynch, Attorney General, for State. 


Hyman, C.J. A writ of habeas corpus was issued, ordering Julius A. 
Noble, chief warden and keeper of the work-house of the City of New 
Orleans, to produce before this court the body of John Harris, who, in 
his petition for the writ, averred that he was illegally deprived of his 
liberty by Noble, who justified his detention by virtue of a warrant of 
commitment issued by J. A. Letten, Recorder of the Third District of the 
City, which warrant commanded Noble to keep him, Harris, because he 
was convicted of being a vagrant by the Recorder, in safe custody during 
six months at hard labor, from 20th February, 1868. That the Recorder, 
without trial known to law, and in violation of the Constitution of the 
State, proceeded in a summary manner to condemn him to imprisonment 
at hard labor in the work-house for the term of six months. That the 
Recorder had no authority to hear and determine the case of the petitioner, 
and that, therefore, the proceedings before the Recorder, his sentence 
and warrant of commitment were null. 

Noble answered that he detained Harris by authority of the warrant 
described, which he annexed to his answer. 

By the 121st section of an act entitled ‘‘An act relative to crimes and 
offences,” approved March 14th, 1855, the Recorders of the City of New 
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Orleans are authorized to determine who are vagrants under description 
of such by section 120th of the act, and to commit them to the work- 
house for a term not exceeding six months, where they are to be kept at 
hard labor. 

Art. 103 of the Constitution of 1852, declared that prosecutions should be 
by indictment or information, and that the accused should have a speedy 
public trial by an impartial jury of the vicinage; and Art. 124 of same 
Constitution declared that the Legislature might vest in the Recorders of 
the City of New Orleans such criminal jurisdittion as might be necessary 
for the punishment of minor crimes and offences, as the peace and good 
order of the city might require. 

In 1859, it was decided that the acts of the Legislature, in vesting 
Recorders of the city with the trial of minor crimes and offences, did not 
violate Art. 103, which requires prosecutions to be by indictment or 
information, because the Legislature was expressly authorized by Art. 124 
to vest such power in Recorders. See 14 Annual page 38. And in 1860 
it was decided that Art. 124 was exceptional to Art. 103, and that minor 
crimes and offences could be tried, under authority of legislative enact- 
ments, by Recorders, without the solemnity of jury trial, and without 
indictment or information. 15 An. p. 190. 

Thus, it was settled under the Constitution of 1852, that the Legislature 
could vest in Recorders the right »f trying persons for minor offences, 
without indictment or information, and that when Recorders tried per- 
sons for such offences under legislative authority, thcy were not entitled 
to a jury trial; and 120 and 121 sections of the act cited is still in force em- 
powering Recorders to try vagrants, without jury, or indictment or 
information, unless they be in conflict with the Constitution of 1864, as 
they are not repealed. See Constitution 1864, Art. 149. We do not per- 
ceive in sections 120 and 121 of the acts of 1855 any conflict with the 
Constitution of 1864. 

Article 105 of the Constitution has provisions similar to the provisions 
in article 103 of the Constitution of 1852. The only difference in their pro- 
visions, is that the former declares that the accused shall have a speedy 
public trial by an impartial jury of the parish in which the offence was 
committed, while the latter declared that the accused should have a 
speedy public trial by an impartial jury of the vicinage; article 133 of the 
Constitution of 1864 differs not from article 124 of the Constitution of 
1852, as minor crimes and offences are contained in the expression 
minor offences. 

{t is decreed that the application of John Harris to be discharged 
from imprisonment be refused, at his costs. 








No. 1685.—W. A. Knox v. Evans WHITE. 


Where a third party has acquired a promissory note in good faith for a valuable consideration before 
muturity, the maker is precluded from setting up as a defence the illegality of the consideration. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
Cross & Hardee and Race, Foster & E. T. Merrick, for plaintiff and 
appellant. McVea & Kilbourne and J. H. Muse, for defendant and 
appellee. 
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Hyman, C. J. Defendant gave his note for $304 88 on the 12th of 
January, 1867, payable twelve months thereafter to James A. Cable, or 
order, bearing eight per cent. interest from its date. 

He also gave a mortgage on three lots of ground in the town of 
Clinton, parish of East Feliciana, to secure its payment. The lots are 
described in plaintiff's petition. 

Cable endorsed the note in blank, and, before its maturity, plaintiff 
became the owner of it for a valuable consideration and in good faith. 

Plaintiff sued to recover of the defendant the amount of the note with 
interest, and asked that the mortgage on the lots be recognized, and that 
they be sold to satisfy his claim. 

Judgment was rendered against plaintiff, and he has appealed. 

The defence set up by defendant is that no recovery can be had on 
the note, because it was given in renewal of a note that was given for the 
price of a slave. 

This defence—illegal consideration—cannot avail against the holder of 
a note who acquired the same bona fide before its maturity. See Story on 
Promissory Notes, secs. 191 and 192. 

It is decreed that the judgment of the District Court be annulled and ’ 
reversed. It is further decreed that plaintiff recover of defendant the 
sum of three hundred and four dollars and thirty-eight cents, with interest 
thereon at the rate of eight per cent. per annum, from the 12th day of Janu- 
ary, 1867, till paid, and the cost of this suit. 

It is further decreed that the mortgage on all the lots described in 
plaintiff's petition, and given to secure the payment of his claim be recog- 
nized and enforced, and that the lots be sold to satisfy this judgment, 


OO III 





No. 1486.—Pavuzt LievTEaup v. JEANNEAUD & CATHALOGNE. 


Where a party made a lease of a house in New Orleans for the period of five years with his written 
consent that the lessee might renew the lease at its expiration for the same length of time, on the 
same terms and conditions, and the sub-lessee with the consent of the lessor, notifies him, the 
lessor, that he desires to renew the lease, according to the agreement, the Jessor cannot avoid a 
renewal of the lease, on the ground that his consent so to do, was obtained through error or fraud. 

Where one of two innocent parties must suffer loss or inconvenience, it should fall on the party who 
induced it. 


PPEAL from the Fourth District Court of New Grleans, Théard, J. 
‘\ A. Robert, for plaintiff and appellant. G. Schmidt, for defendants 
and appellees. 


Hyman, C. J. This suit is brought by plaintiff to evict his tenants of a 
house and lot in New Orleans, because, as he alleges, the lease had expired 
on the Ist September, 1867. 

Defendants contend that the lease was renewed for five years from that 
date, and ask the Court so to decree. 

A lease was made by plaintiff to G. Gessely, of the property, for five 
years from lst September, 1862. 

On the 20th October, 1862, Gessely sold, by written act, to Lancour & 
Baron, his stock of goods in the house rented, and also his right and 
interest to the contract of lease, which he described in the act to bea 
lease for the term of five years from the let of September, 1862, at the 
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rent of forty-five dollars per month, with the privilege of renewing it at 
the expiration of that time for five years more, on the same terms, 

At the foot of the act, plaintiff wrote his consent to the transfer of the 
lease. 

In March, 186%, Baron sold the right of lease to P. Labrousse. Plaintiff 
gave his written consent thereto on the act of sale by Gessely to Lancour 
& Baron. 

In March, 1864, plaintiff consented to the transfer of the lease from 
Labrousse to defendant. 

Before 1st September, 1867, the time when the lease would have 
expired without renewal, defendants notified plaintiff that they would 
renew it for five years as stipulated. 

Plaintiff contends that he made no agreement with Gessely by which 
the right was granted to renew the lease; that he knew not, that in the 
act of sale by Gessely to Lancour & Baron, the statement was made, that 
the lease could be renewed; that he consented to the transfer of the lease 
in the sale, because he supposed that the lease described therein was 
such as he had agreed to with Gessely, and that his consent was obtained 
through error or fraud, and was given through inadvertence. 

It may be as plaintiff contends, but, by his written statements, he caused 
defendants to believe that the lease was to be renewed at the option of 
the lessee, and thus believing, they purchased with his consent, the rights 
to, as they supposed, a contract of lease, which he had before, and at the 
time of their purchase declared to be his contract. 

When one of two innocent persons must suffer loss or inconvenience, it 
should fall upon him who induced it. 

The judgment of the District Court was rendered as asked for by 
defendants. 

It is decreed that the judgment be affirmed, the plaintiff, who is appel- 
lant, is to pay costs of appeal. 





No. 1281.—N. Kine Knox v. A. Dupuantter et als. 


Where no appeal bond has been given in favor of the parties called in warranty, the appeal will be 
dismissed. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
Dunn & Herron, for plaintiff. Fuvrot & Lamon, for defendant. 
Burgess & Chaney, for warrantor, 


TariaFeRRO, J. A motion is made to dismiss the appeal in this case, 
on the ground that no appeal bond has been given to any of the parties 
called in warranty and made defendants. This defect, being apparent 
from the appeal bond, the motion to dismiss must prevail. 

It is therefore ordered that the appeal in this case be dismissed, at costs 
of the appellants. 12 Rob. 203; 10 An. 232; 14 An. 315, 


Rehearing refused. 
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No. 1149.—Joun Grant v. JosepH LEAcH. 






All contracts are to be construed so as to accomplish the intention of the parties, and in determining 
their provisions, a liberal and fair construction must be given to the words used, either singly or 
in connection with the subject-matter. This rule of construction appiies, whether the contract 
is between private parties or a legislative grant. 

In construing a contract, where the State is a party, the rule is, that all rights asserted against the 
State must be clearly defined, and not raised by inference or presumption. 

Where the State by legislative act has made a grant, or given a privilege to an individual or a com- 
pany, and there is reasonable doubts as to the proper construction to be given to the grant, such 
doubts are to be solved in favor of the State. 

Where the legislature has conferred on an individual ur a company, an exclusive privilege or mono- 
poly in a grant or license, and limited that monoply to a number of years, after the expiration 
of which it shall cease, the expiration ot that time will not abridge or impair other privileges 
contained in the grant or license, (such as collecting toll, etc.,) in perpetuity 

The franchises and prerogatives conferred on 11 individual or a company by the Legislature in a 
grant or license, do not cease With the expiration of the time specified in the grant at which the 
monopoly shall cease. 

Vessels navigating the waters >f the Gulf cannot usw the canal or pass on the coast of Alabama, 
known as Grant's Pass, without paying the toll and charges imposed by the grantee on vessels 
passing through, notwithstanding the time fixed by the grantor (the Legislature of Alabama) 
for which the monopoly was permitted, has expired. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Clarke & Bayne and Campbell, Spofford & Campbell, for plaintiff and 
appellee. Phillips € Levy and Buchunan & Gilmore, for defendant and 
appellant. 

Iustey, J. This action was brought by the plaintiff tc recover from 
the defendant tolls due by the Creole,in passing through ‘‘ Grant’s Pass,” 
from the 26th October, 1865, to the 14th March, 1866, say.... $3,183 20 

Damages for non-payment, fifty per cent..... essesscesecse SEED 


$4,774 80 

And for this gross amount, judgment was rendered for the plaintiff. 

In the month of February, 1839, the General Assembly of the State of 
Alabams passed an act entitled ‘‘an act to authorize John Grant to cut 
or excavate a channel or canal through the shoal or shoal-reef, which 
now obstructs the inland navigation between Dauphin Island and Cedar 
Point, in the county of Mobile.” 

This act seems to have been passed under the following circumstances: 
Before the opening of ‘‘ Grant’s Puss,” the whole transportation between 
New Orleans and the places on the Mississippi Sound, the waters of 
Mobile Bay, with few occasional exceptions, passed outside the islands, 
and was exposed to the delays, embarrassments and dangers of a voyage 
on the Gulf of Mexico. 

A more safe and less difficult communicatioh was required for the 
increasing traffic and travel between the Eastern States and the city of 
New Orleans. 

The inconveniences were such, that at the session of Congress of 1825 
an appropriation was made for the construction of a proper inland pas- 
sage, to be expended under the superintendence of the engineer-corps 
of the United States, through the shoal or shoal-reef. The engineers 
selected one of the natural channels, which now exists, and the money 
then appropriated, with one or two other appropriations, were expended 
to accomplish the object desired. 

Major Chase, of the engineer-corps, reported that it was impracticable 
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to coristruct a navigable channel through the reef, and no further appro- 
priations were made. 

The failure on the the part of the scientific and experienced officers of 
the United States, effectually prevented the enlistment of enterprise or 
capital in the undertaking proposed by John Grant, as to the construction 
of the work needed, and he was compelled to rely upon his own energy, 
skill, and the means he could command, to cut or excavate a channel or 
canul through a shell reef, «bout two miles in leugth, and it is not a mat- 
ter of question, that the work was punctually completed, and has been 
suitably maintained for the purposes of navigation. 

The first section of the act iu favor of Grant authorizes him to enter 
upon and take possession of so much of the shoal as may be necessary 
tu cut, or excavate a channel or channels of sufficient depth and width, 
to afford a good and safe inland passage for steamboats and other vessels 
in the trade, between the waters of the Mobile Bay and other places in 
the Gulf of Mexico; and said Grant is authorized to build all such light- 
houses, beacons, wharves and other buildings, as may be necessary to 
carry the object of the act intu full effect. 

The second section allows him tu charge and receive from all such boats 
or vessels as may go in or out of such channel, specified rates of toll, with 
facilities of collecting them by suit. 

The third section invests the grantee with all the rights and powers 
necessary for the construction and repair of said channel or channels, 
and the State stipulated and agreed that for and during the space of 
twenty-five years from the passage of the act, he should have and enjoy 
the exclusive right and privilege of constructing a channel or canal, for 
the passage of steamboats or other vessels, through the shoal or shell- 
reef referred to. 

The fourth section authorizes him to sel! or convey any portion, or all 
of the rights and privileges conferred on him by the act, at any time after 
he had so far completed the work as to admit the passage of steamboats 
or other vessels drawing five feet of water. 

The fifth section provides that, if any perscn shouic. wilfully or care- 
lessly do any act whereby said work shall be injured or impaired, or the 
navigation of the channel obstructed or hindered, whereby the said 
Grant or his assigns should be obstructed or hindered in the prosecution 
or enjoyment of the work, said person shall be liable to a fine and to a 
suit for damages. 

The act imposes upon the grantee the obligations to complete the work 
in twelve months, so as to admit the passage of vessels drawing five feet 
water, and to maintain the work in such a condition of repair that 
vessels should not be hindered in passing for six consecutive months, 
under pain of forfeiture; also, that none of the existing channels should 
be obstructed or interfered with by him. 

The plaintiff has been in possession of the canal made by him since 
1839, and has collected tolls without any challenge from the public 
authorities of the State of Alabsma. 

He has not forfeited the privilege granted by any misuses or non-uses, 
Nor is it pretended that he has failed in the performance of his duty. 
The defendant objected in the lower court— 
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1. That the act is unconstitutional, and because it imposes a tonnage 
duty without the consent of Congress, in violation of the Constitution 
of the United States, and the act by which the State of Alabama was 
admitted to the Union. 

2. That the act is a regulation of commerce, and repugnant to the 
Constitution of the United States. 

3. That the act has expired by its own limitation; and 

4. That the canal has been under the control of the military autho- 
rities of the United States, during a portion of the period in which the 
defendants used it, and that the defendants are not chargeable. 

In this court, the objections urged against the plaintiff's claim are 
restricted to three grounds: 

1. Admitting the plaintiff’s right to recover in this case, the amount 
allowed is not justified by the evidence. 

2. The act under which the plaintiff makes this claim, expired by its 
own limitation on the 2d February, 1864, and consequently there is no 
right to recover any amount whatever; and 

3. That the capture by the Federal troopsin August, 1864, of ‘‘ Grant's 
Pass,” which had been previously occupied and fortified by the Confede- 
rate authorities, vested a title by the laws of warin the United States, 
and that the navigation was free from toll. 

The objections to the unconstitutionality of the act being waived—the 
first question in order is, whether the grant has become extinct by limi- 
tation; if it has, the plaintiff's claim would have no basis to rest upon. 

The Supreme Court of the United States, in the case of the Binghamp- 
ton Bridge, say: ‘‘ All contracts are to be construed to accomplish the 
intention of the parties, and in determining their provisions a liberal 
and fair construction will be given to the words, either singly or in con- 
nection with the subject-matter. It is not the duty of a court by legal 
subtlety to overthrow a contract, but rather to uphold it and give it effect. 
And no strained or artificial rule of construction is to be applied to any 
part of it. If there is no ambiguity, and the meaning of the parties can 
be clearly ascertained, effect is given to the instrument used, whether it 
be a legislative grant or not. The Court state the principle of strict 
construction. They say: ‘The principle is this, that all rights which 
are asserted against the State must be clearly defined, and not raised by 
inference or presumption; and if a charter is silent about a power, it 
does not exist. 

If, on a fair reading of the instrument, reasonable doubts arise as to 
the proper construction to be given to it, these doubts are to be solved in 
favor of the State; and when it is susceptible of two meanings, the one 
restricting and the other extending the powers of a corporation, that 
construction is to be adopted which works least harm to the State. But 
if there is no ambiguity, and the powers conferred are clearly marked, 
and their limits can be readily ascertained, then it is the duty of the 
Court to sustain and uphold it, and to carry it out to the true interest 
and meaning of the parties to it. And any other rule of construction 
would defeat all legislative grants, and overthrow all contracts. 

The doctrine thus enounced, is in accordance with the cardinal rule 
laid down in Art. 13 of the Louisiana Code. This Court, keeping in view 
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the principle that it is its duty to ascertain the intention of the Legisla- 
ture, and to give effect to it, considered itself bound to carry out their 
intention according to a fair and liberal construction to acts passed spe- 
cially, with the view to the accomplishment of great public good, by the 
promotion of internal improvements. See the case of New Orleans y, 
St. Romes, 9 A. 577. 

With these sound rules of interpretation to guide us, the meaning of 
the act may be ascertained from a disquisition of it, in its entirety. 

The point essential, in the present controversy, regards the right of the 
plaintiff, under the grant, to hold and possess the canal and the accessory 
works by whatever title it confers upon him, and to collect and receive 
tolls, notwithstanding the clause of limitation contained in the act, and 
the expiration of the time limited. 

As we have seen, from the several sections of the legislative act, the 
plaintiff is authorized as grantee to take possession of so much of the 
shoal as may be necessary to cut or excavate a channel or channels and 
concomitant therewith, to build such light-houses, wharves, etc., as may 
be necessary to carry the object of the act into full effect; and he is 
invested with all the rights and powers necessary for the construction 
and repair of said channel or channels; and fines and damages are 
recoverable, if his work is wilfully and carelessly injured or impaired, or 
the navigation of the channel obstructed, or he is injured in the prose- 
cution or enjoyment of the works; and by way of recompense for his 
skill, work and expenditures, he is allowed to charge or receive tolls, ete. 

Here then is a license coupled with an interest, which amounts to a 
grant. 2 Bouvier’s Inst. 568. And there is no limitation as to time in 
the act. in regard to that franchise. 

But the grant was not an exclusive license or a monopoly, as, without a 
protective clause in favor of the grantee, the General Assembly of Ala- 
bama might at any time confer similar concurrent privileges upon other 
persons, with whom the grantee would be brought into injurious compe- 
tition. See the cases of the Charles River Bridge, 11 Peters, 8. C. R. 
422, 71; Tuckahoe Canal Co. v. Tuckahoe, R. R. Co., 10 Leigh’s Va. 
Rep. 42, 71; 13 How. S. C. R. 71; 9 Geo. 518, 526; 5 Cush. 375; 2 Gray 
1, and the Pontchartrain Railroad Co., 11 A. 353. 

Considering the magnitude of the work undertaken by the grantee, 
and as incentive to the performance of the work designed, the State made 
the grant an exclusive one; not however in perpetuity, but limited to a 
term of twenty-five years, during which time the grantee’s monopoly 
protected him from even legislative interference, in granting similar 
privileges to others. 

The clause of limitation, by the very letter of the act, applied solely to 
the plaintiff's prerogative or exclusive privilege, and to no other right, 
title or privilege, vested in him by the grant. 

In reaching our conclusion, as to the proper construction to be placed 
upon the act, we have not permitted the bill presented by the plaintiff on 
the 30th November, 1865, to the Legislature of Alabama, of which he 
was then a member, to escape our attention. 

The bill purported to be an amendment or supplement to the original 
act in favor of the plaintiff, and it contained four sections. 
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It was rejected in (oto, either, as may be supposed, because the rights 
and privileges originally conferred were thereby sought to be extended 
or enlarged, which, under special orders No. 83, from Headquarters of the 
Department of Alabama, could not be done without the previous consent 
of the government of the United States, or because the existing grant 
was sufficient for all the purposes designed by the Legislature. 

It is not fair to presume, from the insertion in the supplemental act, 
that the expiration of the twenty-five years ‘‘ should not impair the 
granice’s rights,” that he questioned the existence or the validity of his 
franchise; because, when the bill was presented by him in November, 
1865, sometime after the expiration of the limitation, he was in the full 
possession and enjoyment of his canal, collecting freely, and generally 
without any disputation, tolls or tonnage duties from all vessels making 
use of it. 

Entertaining, as we do, no doubt of the correctness of our interpreta- 
tion of the act we have been considering, we do not deem it necessary to 
inquire why, in the supplemental act, the grantee inserted the clause that 
his rights should not be impaired by the expiration of the time for which 
the monoply was limited. 

The doctrine of the defendant, as to the legal effect of the expiration 
of a limitation to a license or grant, illustrated by the case cited from 
6 Hill, 271, is correct in principle; but it has no application to a case like 
this one, where no express limitation attaches, except as to the enjoyment 
of the exclusive privilege or monopoly. 

The plaintiff maintains that the grant is not revoked, or at all events is 
one that cannot be revoked without remuneration to the grantee of the 
expenditure incurred by him, and he cites numerous authorities in sup- 
port of that position. See 11 N. H. R. 102; 178. and R. 383; 7 N. H.R. 
237; 7 Benj.; 7 Tenn. 373; 1 Greenl. 117; 5 Greenl. 9; 15 Viner’s (abridg. 
ed.) License, p. 94. 

But this question does not properly arise in this case now, as up to the 
time ut which the defendant’s debt was contracted, neither by the ori- 
ginai nor any supplemental or posterior legislation had the State of 
Alabama manifested any intention to revoke the grant, or any opposition 
whatever to the rights under it, claimed and enjoyed by the plaintiff. 

It bus always permitted the grantee to hold and occupy the canal and 
its adjuncts, and seems wholly unconscious of any usurpation by the 
plaintiff of its exclusive right or title to the property. The works con- 
structed bv the plaintiff have become so necessary, nay, indispensable to 
inland navigation, that it may be reasonably supposed, if the State 
deemed the grant extinct by the expiration of the limited term, some 
legislative provision would have been made in respect to its permanent 
occupation, and the keeping in good order and repair, the canal and the 
buildings, etc., attached to it. 

The defendant has not been deprived of any right of navigation, 
indeed the act prohibited the grantee from interfering with any existing 
channel. These channels still remain in their original condition, and if 
the defendant desired to employ them it was competent for him to do so; 
but he could not in justice make use of the capital, labor and care of the 
plaintiff for his own benefit, without paying to him a legal equivalent, 
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It is needless to allude to the occupation of the canal by the Federa] 
anthorities prior to the 23d October, 1865, as the plaintiff was on that 
day, by order of the President of the United States, reinstated in the 
full possession thereof. 

From the testimony in the iecord, it appears the Creole’s passage 
through the canal only commenced in November, 1865, whilst the canal 
was in the plaintiff’s possession, and they terminated in March, 1866. She 
made forty-one trips through, and this, at the rate of fifteen cents per 
ton, on 393 tons, makes a total of two thousand four hundred and sixteen 
dollars and ninety-five cents. 

The charge of fifty per cent., as damages for non-payment within the 
legal delay of this amount, cannot be allowed in this proceeding, as from 
the act of the Legislature of Alabama, as it is extant upon the transcript 
of the record, no specified amount is fixed as damages for the failure of 
a boat or vessel, to pay tolls or tonnage duty within the stated delay. 

The amount for which judgment was rendered in the lower court for 
the plaintiff, must be reduced. 

It is therefore ordered, adjudged and decreed that the plaintiff, John 
Grant, have judgment against, and recover from the defendant, Joseph 
Leach, the sum of two thousand four hundred and sixteen dollars and 
ninety-five cents, with legal interest from judicial demand, 5th April, 
1866, and the costs of suit in the District Court; and it is further decreed 
that for the amount claimed as damages, there be judgment in favor of 
the defendant and against the plaintiff, as in case of nonsuit. 

And it is further ordered, that so far as the judgment appealed from 
conflicts with the decree now rendered by this Court, that it be annulled, 
avoided and reversed, otherwise affirmed, the costs of appeal to be paid 
by the plaintiff and appellee. 





No. 1100.—W. G. Baxewru™, Testamentary Executor of Alexander Gor- 
don, Appellant, v. Potice Jury et als., Appellees. 

A railroad. passing through a parish, is liable to an assessment of a parish tax on the property of the 

road located within the parish. unless exempted by aspecial law The burden of showing such 


an exemption is on the railroad company. 
Where an injunction is dissolved, no damages can be allowed to the party enjoining. 


PPEAL from the District Court, Parish of St. Bernard, Cazabat, J. 
C. O. Delahoussage and S. Belden, for plaintiff and appellant. P.A. 
Ducros, Jr., and Sambola & Ducros, for defendants and appellees. 

TauiaFERRO, J. A collector of parish taxes for the parish of St. Ber- 
nard, having seized certain property in default of payment of the amount 
of the parish tax assessed against the Mexican Gulf Railroad, advertised 
it for sale. 

The appellant, in his representative capacity, took out an injunction to 
prevent the sale, alleging various grounds for his proceeding. 

1. That all the movable property and fixtures of the railroad, through- 
ont its entire course, is assessed at its domicil in New Orleans, and is not 
subject to taxation in the parish of St. Bernard. 

2. That the lot of lumber, included among the personal effects seized, 
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belongs individually to the complainant and not to the railroad. 

8. That the eight and a-half arpents of land lying adjacent to said 
railroad, and assessed as belonging to it, is the property of the widow of 
Alexander Gordon, deceased. 

4. That the assessment posted for examination and correction, was ille- 
gally made in this, that the plaintiff in injunction should have been 
assessed in his representative capacity, and not the Mexican Galf 
Railroad. 

5. That no application for a list of plaintiff's taxable property, in his 
fiduciary capacity or otherwise, as is required by law in the case of absent 
owners, or agents of property subject to taxation was ever made, and 
from this neglect of the proper officer, the plaintiff was debarred the 
privilege of correcting the rolls within the delays granted, and that the 
assessment was illegal on that account, the property assessed not having 
been designated or given in by the proper agent or representative of the 
railroad. 

6. That the valuation was made in bulk, and not in separate parcels, 
and carried out in separate columns. 

It was urged on the trial, that a much larger amount of property was 
seized and advertised for sale than was necessary for the payment of the 
taxes assessed. 

The plaintiff prayed that damages to the amount of one thousand dol- 
lars be awarded him for the illegal and oppressive proceedings taken 
against him by the defendants. 

The Court below dissolved the injunction, and ordered a sale of so 
much of the property seized as would be necessary to pay the amount of 
taxes claimed and costs. 

The Court further decreed, that the defendant should pay twenty-five 
dollars damages, to be deducted from the amount of the tax assessed 
against the railroad. 

From this judgment the plaintiff and appellant appeals. 

In this court the defendant and appellee prays that the judgment be 
amended by striking out of it the decree of damages against him. 

It appears that the taxes claimed amounted to one hundred and ninety 
dollars. A witness testified, that the property seized to pay the taxes 
was worth between four and five thousand dollars. 

If the railroad is exempted from the payment of taxes, except at New 
Orleans, by any special law, it was incumbent upon the plaintiff to show 
it. This he has not done, and in the absence of any special provision of 
law to the contrary, we conclude that an assessment of a parish tax by 
the parish of St. Bernard might legally be made upon the property of the 
corporation or owners of the railroad within the limits of that parish. 
We do not find, from the evidence, that the plaintiff has made good the 
allegations in his petition for injunction. The lot of lumber among the 
property seized, is shown to have belonged to plaintiff only in part. The 
eight and a-half arpents of land, shown to belong to Mrs. Gordon, is not 
identified as part of the property seized. 

The plaintiff has not shown how the ‘‘Mexican Gulf Railroad” was 
erroneously denominated on the assessment roll. 

If his own name should have been inserted, he does not allege or show 
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that the error caused him any injury, or that he was taker by surprise, 
or that he did not know in due time of the irregularity complained of. 
Not having examined the roll within the time prescribed by law, it was 
too late afterwards to object to it on mere grounds of informality. 11 A, 
251. 13 A. 497. 

It is not alleged in the petition for injunction that the amount of pro- 
perty seized was greatly in excess of the ameunt of the taxes. This 
appears to be the case, but we do not think the plaintiff has made it guf- 
ficiently clear by proof that he sustained any damage from the over 
seizure, and consequently we are unable to concur with the District 
Judge, in the award of damages made by him. 

It is therefore ordered, adjudged and decreed that the judgment of the 
lower court be annulled, avoided and reversed, so far as it awards dam- 
ages to the plaintiff in injunction; aud that in all other respects it be 
confirmed. It is further ordered, that the plaintiff and appellant pay 
costs in both courts. 





No. 1042.—Atuen L. Hayes 2. R. L. Hayman. 


The action for the recovery of personal property is prescribed by the lapse of three years, when the 
possessor holds by a just title, im good faith, uniess the thing is shown to have been stolen or 
lost. C. C. 3472. 

Where a party has been arrested, and on examination no cause is shown for the arrest, malice will 
be presumed, and damages may te recovered for malicious prosecution. 

Where there is want of prubabie cause for the arrest, malice will be inferred. 

Express malice may be proved. 

In an action for damages for malicious prosecution, it is sufficient to show that the criminal pro- 
ceedings were entirely without cause. 


PPEAL from the Fifth District Court of New Orieans, Leaumoni, J. 
Belden & Fuselier, for plaintiff aud appellant. 7. A. Barileite, for 
defendant and appellee. 


Inustey, J. The plaintiff sues to recover from the defendant a watch, 
valued at two hundred dollars, which he alleges was stolen from him 
sometime since, and is now unlawfully in the possession of the defendant. 
He also claims one hundred and fifty dollars damages. 

The defendant, after pleading the general issue, avers that he bought 
the watch in good faith for the sum of two hundred dollars, and that he 
and his vendors having possessed the same more than three years, under 
purchase in market overt, he has acquired title by prescription, and prays 
that the plaintiff’s claim be rejected; but if the plaintiff establish his 
title to the watch, that he pay the defendant the sum of two hundred dol- 
lars, the price paid by him, before recovering it. 

The defendant also claimed in reconvention from plaintiff five thous- 
and dollars for malicious prosecution. 

The Court below gave judgment for plaintiff for the watch, or payment 
of two hundred dollars, and condemned him to pay defendant fifty dol- 
lars damages and costs of suit, 

The plaintiff appealed, 
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The possession of the watch by the plaintiff, as owner of it, was ante- 
rior to the date at which the defendant or the persons from and under 
whom he holds his title and possession to it; and he has not shown a 
divestiture of the plaintiff's title by onerous or gratuitous title, but he 
pleads and relies upon the prescription of ‘ree years, (C. C. 3472) during 
all which time he and his vendors or authors, have continuously and 
uninterruptedly had the possession of the aa. in good faith, and by a 
just title, as owners. See Art. C. C. 3460, par. 2 

The defendant purchased the watch about June: 1864, from one 8S. Sil- 
verstein, a jeweller, who purchased it on the 5th August, 1862, from one 
J. B. Prudhomme, also a jeweller, each purchaser paying for the watch 
its full value. 

More than three years therefore had elapsed between the purchase 
from Prudhomme and the date of service of the petition. 

The plaintiff, however, contends the watch was stolen from him, and 
that the prescription laid down in Art. 3472, does not apply. 

There is no legal evidence in the record to show that the watch was 
lost or stolen; and it was therefore unnecessary for the defendant to prove 
that he bought it in market overt, or from persons in the habit of selling 
such things, although he has satisfactorily proved that all the persons, 
through whose hands it passed, were dealers in watches. 

The plaintiff’s action, for the recovery of the watch, is prescribed. 

The reconventional demand of the defendant, whose residence is not 
in the same parish as that of the plaintiff, grows out of certain acts of 
his, in prosecuting the defendant criminally on a charge of having pur- 
chased his watch, knowing it to have been stolen. 

The record shows this state of facts: 

The plaintiff caused the watch to be put into the custody of a police 
officer, who discovered that some name which had been engraved on the 
watch had been nearly erased by filing. The defendant promptly gave 
the name of his vendor, and stated the price he had paid him for it, which 
upon inquiry, the plaintiff ascertained was true. This vendor, one Sil- 
verstein, also informed the plaintiff where de had purchased the watch, 
and the price he had paid for it to his vendor, Prudhomme, which, upon 
inquiry from Prudhomme he found to be true, declining to go further 
back to Prudhomme’s vendor, whose name was given to him by Prud- 
homme. 

The plaintiff then instituted against the defendant a civil suit, claiming 
the watch, which suit he afterwards dismissed, paying the costs. He 
subsequently instituted against the defendant a criminal prosecution, 
caused him to be arrested and taken before the recorder, who dismissed 
the procecding without investigation, ‘‘ being of opinion that the action 
was prescribed, or something of that kind.” 

Publicity was, as usual, given of the defendant’s arrest, etc., in all the 
principal newspapers of the city. 

And it is to obtain damages for the illegal acts of the plaintiff, that the 
defendant urges his reconventional demand. 

From all the facts and circumstances of the case, we are to determine 
whether, in the criminal prosecution in which the plaintiff was the pro- 
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secutor, he was actuated by malice; whether there was probable cause 
for the prosecution, and whether the defendant has sustained damage 
thereby. 12 A. 332. 8A.12. 5A. 714. 9 Rob. 387. 3 Rob. 17. 

’ Malice is usually inferred from want of probable cause; or express 
malice may be proved. 9 Rob. 387, 418. 9 A, 216. 

And if no probable cause be shown for an arrest, malice will be pre- 
sumed. 4A, 377. 

* In the case of McConnell v. Miche), 6 A. 577, this Court said: ‘ The use 
‘of criminal process to-enforce a civil claim is an intolerable abuse, even 
when the claim exists. Butif the claim is unfounded, it shows a reck- 
lessness of the rights and characters of others which amounts to malice.” 

The wanton injury of an individual is, in itself, a malicious act, and 
where the criminal proceedings are shown to be cutirely without cause, 
no further malice need be proved. 

And in Pellenz v. Bullerdeick, 13 A. 274, this Court also held that ‘to 
judge of the question of malice and the want of probable cause, both of 
which are essential to maintain the action, we must look at the case as it 
appeared to the defendant when he made the complaint.” 

What was the aspect of the case as it was presented to the plaintiff, 
when he made the criminal charge against the defendant? He had been 
informed when, where, from whom and for what price, the defendant 
had purchased the watch, and upon inquiry he ascertained the truth of 
the statement in regard to the defendant's possession of the watch. 

It is true, that some name which had been engraved in the watch had 

been partially or almost entirely erased, but it is not shown that the name 
so erased was the plaintiff’s, or when it was done, or by whom; and he 
knew this fact when he instituted his first civil suit. 
_ If, as was argued by counsel, the defendant set up the plea of prescrip- 
tion to the criminal prosecution, which was a suspicious circumstance, 
that plea did not cause the prosecution, as it would have been if urged 
after the arrest, etc.; but we cannot discover that any such plea was 
urged by thedefendant. The charge was dismissed, because the recorder 
was of opinion ‘‘that it was prescribed, or something of that kind.” 

From all the facts and circumstances of the case, under the law and 
the authorities cited, it is clear that the defendant is entitled to damages, 
(Art.2294,C. C.) which the Court below assessed at fifty dollars; knowing 
the parties and their circumstances, and which we think should not there- 
fore be increased, as prayed for by the appellee. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered, adjudged and decreed, that judgment be and it is hereby 
rendered against the plaintiff and in favor of the defendant for the watch 
sued for; itis further ordered, that on the defendant's reconventional 
demand he recover from and have judgment against the plaintiff, Allen 
L. Hayes, for the sum of fifty dollars; and further, that the said plaintiff 
pay the costs of suit in both courts, 
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No. 1128.—JosrerpH Macueca vo, Pump Aveeno, Jr. 


Ina suit to enforce a right of servitude, parol evidence is admissible to prove possession of the pro- 
perty claiming it. 


. PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
Sambola & Ducros, for plaintiff and appellant. W. B. Kooniz, for 
defendant and appellee. 

Lasavve, J. The plaintiff is the owner of the lot and house No. 8, 
and Philip Avegno, of lot and house adjoining, No. 10, on Toulouse street. 

Plaintiff claims to have been, him and his vendors, in possession for 
nearly ten years, of his said lot and house and appurtenances thereunto 
belonging, and of servitudes or rights of passage, and of drain through 
the adjoining lot of Philip Avegno, and also of the servitude or right of 
receiving hydrant-water through pipes extending over said lot of defen- 
dant, Avegno. On proper allegations, plaintiff obtained an injunction 
enjoining the defendant from closing the gutter, conducting the water 
from petitioner’s lot through defendant’s into the public street, and also 
from destroying the pipes through which hydrant-water is communicated 
into petitioner’s lot. 

Plaintiff prays accordingly, and for damages. 

The defendant, Philip Avegno, answered by a general denial, and that 
his ancestor, having been at one and the same time, the owner of the 
premises of both plaintiff and respondent aforesaid, temporarily con- 
structed a water-pipe, conveying hydrant-water through the premises, 
now owned by respondent, No. 10 Toulouse street, which pipe is the 
property of respondent. 

The answer concludes by praying for judgment, and damages in 
reconvention. 

By consent of counsel of both parties, the writ, as regards the other 
defendant, Pierre Pujol, was dismissed. 

Judgment was rendered in favor of Philip Avegno, and the defendant 
appealed. 

The plaintiff does not pretend to have any title to the alleged servitude, 
but he claims it as having been possessed by him and his vendor for 
nearly ten years, and he calls this suit a possessory action. 

On the trial of the case below, defendant, Avegno, offered to prove 
verbal declarations, said to have been made by plaintiff in the presence 
of Numa Avegno and Philip Avegno, the defendant, in relation to said . 
servitude; plaintiff objected, on the ground that said evidence was irrele- 
vent, inasmuch as the testimony would tend to destroy title to real pro- 
perty. The Court properly overruled the objection, and admitted the 
evidence. Possession is a matter of fact, which can be established only 
by parol evidence, aud the defendant had the right to rebut plaintiff's 
evidence by the same kind of proof. 

The defendant also offered Numa Avegno as a witness. Plaintiff 
objected, on the ground that the witness, being the plaintiff's vendor and 
warrantor of the rights of servitude claimed, was interested in the result 
of the suit. The Court properly overruled the objection, and admitted 
the witness. The witness’ interest was the other way; for if he had sold 
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the servitude, his interest was to show that it existed, and he was called 
to prove there was none, thereby rendering himself responsible to tho 
plaintiff in damages, if it were so. 

This case involves none but questions of fact, and having carefully 
examined the evidence, we are of opinion that plaintiff has failed to show 
clearly the possession and enjoyment of the servitude claimed, as required 
by Arts. 47 and 49 of the Code of Practice. 

Numa Avegno sold to plaintiff the lut in question, on the 11th Novem- 
ber, 1865, and this suit was filed on the 18th August, 1866. The testimony 
of said Numa Avegno, the vendor, shows that, while he possessed and 
owned this lot, this alleged servitude was precarious, and enjoyed by 
him at the will of defendant, Philip Avegno. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 
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No. 1727.—Succession or JEAN Martin Armat—On Rule to Comply with 

the Terms of Adjudication. 

Where the amount fixed by the Judge for the appeal bond, is less than that required by law for a 
suspensive appeal, it will be good as a devolutive appeal, the bond in the latter case being only to 
secure the payment of costs. 

A purchaser of property, at probate sale. may be compelled by rule to comply with the terms of his 


bid; he can, however, set up in defence of the rule, any defect of title in his vendor, or show any 
outstanding title in a third party. 


PPEAL from the Second District Court of New Orleans, 7homas, J. 
O. Drouet, for appellant. C. E. Schmidt, for appellee. 

TauiaFERRO, J. Lorenzo Siza, having become the purchaser at a pro- 
bate sale of alot of ground and the improvements thereon, situated 
within the Fourth District of the city of New Orleans, at the price of 
nine thousand dollars, whereof, by the conditions of the sale, he was 
required to pay in cash $5,500, and the remainder in one year, refused 
to comply with the terms of the adjudication. 

A rule was taken against him by Esther Garcia, widow of Armat, and 
tutrix of her minor son, Aman Louis Armat, to show cause why he 
should not be condemned to comply with the terms and conditions of 
the adjudication, and why—in case the Court should order such compli- 
ance, and he should fail to obey the order within the legal delays, a writ 
of distringas should not issue against his property, to enforce a compli- 
ance with the order. 

On trial of the rule, judgment was rendered in conformity with the 
purport of the rule, viz: that he should pay in cash $5,500, and furnish 
his note for the payment of the remainder, as required by the terms of 
the adjudication, and that in default of complying with the order, a writ 
of distringas should issue against his property to compel compliance. 
From this order the adjudicatee, Siza, took a suspensive appeal by 
motion in court, and executed a bond with security in the sum fixed 
by order of the Court, to-wit: the sum of $2,050. A motion is filed in 
this court to dismiss the appeal on the ground, that the appeal bond is 
not for a sufficient amount according to law. The judgment orders the 
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payment of a fixed sum in money, and in default of such payment that 
the party be distrained of his property until he does pay it. This decree 
seems absolute, and to present a case in which, if a suspensive appeal be 
taken, the amount of the bond is fixed by law. 

We conclude that the amount of the bond is insufficient for a suspen- 
sive appeal, but we are not inclined, on the appellee’s motion, to dismiss 
the appeal, but to regard it as devolutive in conformity with frequent 
decisions of this Court. 1 Rub. 324. 3 Rob. 63. 9 Rob. 185. 104A. 
318. 11 A. 687. 

The defendant and appellant. in his answer to the rule, denied that the 
minor, Aman Louis Armat is the heir of Jean Martin Armat; that the 
order recognizing the minor as sole heir of Jean Martin Armat, is ex parle 
and illegal; and lastly, if the tutrix of the minor were regularly put in 
possession of the estate, there was no title to the property in the ances- 
tor, Jean Martin Armat. 

The defence is wholly untenable. The record shows that the order of 
court, recoguizing the minor as the sole heir of Jean Martin Armat, was 
rendered upon the application of the tutrix, and contradictorily between 
her and the curator and the counsel for absent heirs. 

The fact of the minor being the sole heir of J. M. Armat is also abun- 
dantly shown by other facts adduced in evidence. 

Title to the property in Jean Martin Armat is clearly shown, and traced 
from prior owners. The defendant does rot point out any defect in the 
title shown, nor even allege an adverse outstanding title in any other 
person. 

It is clear that the defendant shows no good reason to refuse to comply 
with the terms of the adjudication. 

It is therefore ordered, adjudged and decreed that the judgment of the 
lower court be affirmed, with costs in both courts, 
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No. 6774 —Manre M. Costa, Administratrix, Appellee, 7. Wau. B. Wurre- 
HEAD AND J. M. Carrott—Joun Coruis, Warrantor, Appellant. 


Where a party, owning a lot of ground. erects a building or wall thereon at his own expense, the 
title thereto is absolute in him; but the adjoining owner may make it a wall in common by 
paying one-half of the cost of construction. 

Where the adjoining proprietor makes use of the wall erected by the other, as &@ support for a 
wall or building afterwards erected by him, the party first building may recover one-haif of the 
cost of constructing th? wall thus used in common. 


PPEAL from the Fifth District Court of New Orleans, Egglesion, J. 
Carleton Hunt and R. H. Browne, for appellees. W. D. Hennen, for 
appellant. 

TauiArerro, J. Marie M. Costa, as administratrix of the succession 
of her deceased husband, brings this suit against defendants, Whitehead 
and Carroll for the sum of $379 12, with interest, from 30th of Septem- 
ber, 1857. 

She alleges this indebtedness to have arisen in this manner: That 
said succession owns a lot of ground situated on the west side of Fulton 
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street, between Lafayette and Poydras streets, running through to New 
Levee street, on which lot of ground there is a brick building, also 
belonging to her. That defendants, being proprietors of a lot of ground 
adjoining the one referred to as belonging to the said succession, have 
erected on their premises a certain building, in the structure and support 
whereof they have appropriated and made use of the wall of plaintiffs 
building. 

She claims the aforesaid sum as the value of one-half the cost to her 
of the erection of the wall, the benefit of which the defendants have 
availed tliemselves of in the structure of their edifice. 

The defendants called in warranty their vendor, John Corlis. The 
answers of defendants and their warrantor are general denials. The 
answer of Corlis admits the erection of a building by him as charged by 
plaintiff, but specially denies, that in the structure thereof, he appropri- 
ated the wall or derived any benefit from it whatever. 

The plaintiff had judgment for the amount claimed, and the warrantor 
appealed: 

‘.ue Art. 672 of the Civil Code provides, that ‘‘ the neighbor who has 
refused to contribute to the raising of a wall in common, preserves still 
a right of making it a wall in common, by paying to the person who has 
made the advance, the half of what he has laid out for its construction,” 
according to certain rules laid down in subsequent articles. 

This Court has maintained the perfect ownership of a party in a wall 
built solely by himself, and at his individual expense. See 11 A. 468. 

The testimony is somewhat contradictory. A number of witnesses, 
the majority of them artificers, testify in the case. Some of them say 
that the building erected by Corlis derives no suppert from the wall; 
that it rests upon up-rights standing upon the ground; and that it would 
stand erect and firm if the wall were removed. Others are of the belief 
that the newly erected fabric derives much support by lateral pressure 
against the wall, and would scarcely stand of itself independent of the 
wall. It seems, from the general tenor of the evidence, that the wall in 
question serves for a sideto the upper portion of the building constructed 
by Corlis, that without the wall it would not be habitable; and as one 
of the witnesses expressed it: ‘* without the wall Corlis would have no 
honse at all.” 

The preponderance of the evidence is clearly in favor of plaintiff. It 
satisfies us that the wall is and always has been of great benefit tw the 
defendan’. To all intents and purposes he seems to have made it a 
wall in common, and appears now to refuse to pay for the benefit he has 
derived from it. 

The very manner and character of the fabric he erected adjacent to the 
wall would seem to raise a suspicion that he aimed to evade the law in 
relation to walls in common. 

We believe the decree of the District Court te have been properly 
rendered. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs in both courts. 
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No. 1666.—Hetrs or Ecpert Moraan v. G. K. McCoy, Administrator. 


The evidence in this case shows that the consideration of the notes sued on. was the price of the sale 
of slaves. The Court he/d that, under the doctrine settled in the case of Wainwright v. Bridges, (19 
An. 234,) payment of the notes could not be judicially enforced. 


PPEAL from the District Court, Parish of St Helena, Ellis, J. 
E. F. Russell, for plaintiff. J. E. Wilson, for defendant. 

TauiaFrerRo, J. This suit is founded upon three promissory notes, 
executed in the year 1861, for the payment of the price of a slave 
purchased by Hezekiah Harrell, at a succession sale of property of 
Egbert Morgan, deceased, in 1861. Judgment was rendered in 1866, in 
favor of the plaintiff, and the defendant appealed. 

The defendant is entitled to judgment in his favor under the decision 
of this Court, rendered in the case of Wainwright, administrator vy. 
Bridges, in May, 1867. 

It is therefore ordered, adjudged and decreed that the judgment of the 
lower court be annulled, avoided and reversed; that judgment be rendered 
in favor of defendant releasing him from the obligation to pay the notes 
sued upon, and that the plaintiff and appellee pay costs in both courts, 
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No. 1243.—Mrs. Marre Bisso v. Jerome Catvo. 


Where a survey, by tne parish surveyor, has been made, and a boundary line established thereby, and 
one party is suffered to occupy up to the line for more than ten years, the action by the other 
party to have the line corrected is prescribed. C. C. $49. : 


PPEAL from the District Court, Parish of Jefferson, Cazabat, J. 
N. Commandeur, for plaintiffand appellee. H. BR. Grandmont, for 
defendant and appellant. 

Howetn, J. This is an action of boundary to which the prescription 
of ten years is opposed. 

The record shows that on the 20th March, 1852, J, E. Loreilhe sold lot 
number one in square number one, Greenville, to the defendant, Calvo, 
according to a plan drawn by C. Giroux and A. Castaing, dated 15th 
January, 1852, and on the same day, and by the same plan, sold the 
adjoining lots, numbers 2 and 3, in said square, to Joseph Damonte, who, 
on the 5th July, 1866, sold them to plaintiff according to the same plan, 
each act of sale specifying the dimensions of the lots. On the 5th Novem- 
ber, 1852, at the request and in the presence of both proprietors, B. Buis- 
son, who made the original plan of Greenville in 1836, made a survey 
of their respective properties, to which no objection was made, and accord- 
ing to which W. H. Williams, parish surveyor and witness for plaintiff, says 
the line complained of is correctly located, and ii is shown that defen- 
dant and plaintiff’s vendor have occupied in accordance therewith ever 
since. Whether there was error or not in Buisson's survey, the uninter- 
rupted possession of defendant for more than ten years, adversely to plain- 
tiff’s pretension, prescribes the action of the latter for correcting the 
boundary. C. C. 849. 

The Court did not err in admitting *he report of Buisson in connection 
with his testimony. 

It is therefore ordered that the judgment appealed from be reversed and 
that there be judgment in favor of defendant, with costs in both courts, 
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No. 17i7.—Btocx Brotuers v. L. J. Bartue. 


An appeal will not lie from an interlocutory order permitting a party to bond property under seques- 
tration. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J, 
E. Bermudez, for appellant. Buchanan & Gilmore, for appellees. 

TanraFERRO, J. This case is before the Court on a motion to dismiss 
the appeal on the two grounds, viz: , 

1. That this ccurt is without jurisdiction; the value of the cotton in 
dispute not exceeding three hundred dollars. 

2. The order appezled from, being an interlocutory judgment, not 
working an irreparatie injury to the appellant, he had no right to appeal. 

We shail examine only the latter ground for dismissal. 

Block Brothers sequestered four bales of cotton in possession of Phren 
& Co., alleging that they have a lien and privilege upon it for supplies 
furnished Barthe, a resident of St. Landry, to enable him to make a crop, 

It seems that Barthe, who is styled defendant in this case, shipped these 
four bales of cotton to some one in New Orleans, who sold them to 
Phren & Co. The last-named party was allowed to release the seques- 
tration by entering into bond for the forthcoming of the cotton. From the 
order authorizing the release of the cotton, the plaintiffs have appealed. 

The court having no jurisdiction in personam, the defendant, Barthe, 
being a resident of the parish of St. Landry, the matter is merely a pro- 
ceeding in rem. The sole matter being in regard to the right to the 
cotton. We regard Phren & Co. as properly the defendant, and as 
such he had the right to bond the cotton. We do not comprehend how 
the order allowing this party to bond the cotton can work them an 
irreparable injury. We should rather consider it an advantage, as it 
saves the expense of keeping, risk of fire, ete. Itis but the substituting a 
bond for the return of the cotton, or the payment of the debt. 14 L, 
591; 2 Rob. 395. 

It is therefore ordered that the appeal be dismissed, at the costs vf the 
appellants. 


RDP res Aen ow 


No. 833.—Gu1nuAUME MoutErs« v. Micnaen Lion. 


Where the consideration of a promissory note is shown to be the price of the sale of a person (slave) 
payment thereof cannot be judicially, enforced. W«inw~ight v. Briages, 19 An. 234. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
H. F. Deblieux, for plaintiff. NW. H. Rightor, for defendant. 

TatiaFerro, J. This action is based upon a promissory note given as 
part of the consideration stipulated for the price of a slave purchased in 
the year 1860 by defendant from plaintiff. Judgment was rendered in 
January, 1866, in favor of the plaintiff, and defendant appealed. 

For tne reasons assigned by this Court in the case of Wainwright v. 
Bridges, decided in May, 1867, the defendant is entitled to a reversal of 
the judgment. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed; that defendant have 


judgment in his favor releasing him from the obligation sued upon, and 


that the plaintiff pay costs in both courts. Iustey, J. recused. 
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No. 1020.—C. Duranp, Administrator, ». Joun Hrenn. 






A promissory note is prescribed in five years from its maturity. OC. OC. 3505. 
To avoid the effect of the plea of prescription of a promissory note, the holder must show that the 
law has been suspended. , 


‘ PPEAL from the Second District Court of New Orleans, Thomas, J. 
. A. & M. Voorhies, for plaintiff and appellant. MM. Grivot, for defen- 
dant and appellee. 
Hyman, C. J. Plaintiff, as the administrator of the succession of Jean 
Baptiste Geraud, deceased, instituted suit against defendant in October, 
1865, on three notes given by him, payable to the order of the deceased, 
All the notes had matured, and were due in August, 1858. 
In the lower court defendant pleaded the prescription of five years. 
Plaintiff contends that he was unable to bring suit for several years; 
that during the time of inability to bring suit prescription did not run, 
but was suspended, and that the inability continfed a sufficient time to 
prevent the acquisition of prescription before suit was brought. 
The evidence does not esta lish such inability. 
The silence of the creditor for five years, from the time the notes were 
payable, has extinguished them and released the debtor. C. C. 3505. 
The judgment of the District Court is in favor of the defendant. 
It is decreed that it be affirmed. 
The plaintiff, who is appellant, is to pay costs of appeal, 





No. 348.—Srantsuas Puassan v. AuGuste Titus. 


The attaching creditor has no privilege or preference over the property attached, until he has 
obtained judgment. 

In this case a number of the creditors proceeded by attachment against Auguste Titus, an absconding 
debtor; other creditors pr ded by sequestration, and procured the appointment of a syndic 
to take charge of the estate of the absconding debtor, and administer it for the berefit of all the 
creditors. The syndic filed a provisional tableau. giving the attaching creditors a preference 
over other creditors. The other creditors opposed the distribution: Held—That, inasmuch asthe 
attaching creditors had not obtained judgments on their claims at the date of the sequestration, 
they had acquired no preference over other creditors on the property in the hands of the syndio, 
and the opposition filed by them to the tableau filed by the syndic must be sustained. 


PPEAL from Second District Court of New Orleans, Howell, acting J. 
J. L. Tissot, C. Dufour and Hunton & Miller, for appellants. G. Le 
Gardeur, for appellee. 

Hyman, ©. J. J. Saliba, C. Cavaroc & Co. and Poursine & Bell, cre- 
ditors of Auguste Titus, the first for the sum of $1,000, with five per 
cent. interest, from the 5th of August, 1859; the second for the sum of 
$8,110, with like interest, from the 12th March, 1859; and the third for 
the sum of $2,726 84, with like interest, from the 9th of July, 1859, 
obtained attachment on certain property of their debtor; but before they 
got judgments on their attachments, other creditors of Titus, alleging 
that he had absconded from the State to avoid the payment of his debts, 
procured an order for sequestering his property, and for a meeting of his 
creditors. 

C. Cavaroe, the appointed syndic for the creditors, filed a provisional 
tableau of the assets of the estate of Titus, and asked that they be dis- 
tributed among the creditors in accordance therewith. 
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This tableau represents, that these attaching creditors are to be paid 
in preference to other creditors, out of the proceeds of the property 
attached, which, after deducting certain privileges not contested, net the 
sum of eleven thousand six hundred and nine dollars and forty cents, 

Queyrouse & Langsdorff and S. Plassan, creditors, the former for 
$3,518 26, the latter for $1,267 75, made opposition to the payment by 
preference of these attaching creditors, alleging that the attaching credi- 
tors had not obtained judgment against Titus, the debtor, aid therefore 
were not entitled to preference. They made other opposition not urged 
in this court. 

Judgment was rendered on 23d July, 1861, dismissing their opposition, 
amending the tableau in other respects, and homologating the tableau so 
amended. 

The opposing creditors have appealed from this judgment. A prior 
judgment, signed on the 11th of January, 1861, was rendered on the 
tableau, decreeing its homologation, wherein it was not opposed; and 
this judgment must have effect, until its reversal be asked for in some 
manner provided by law. No appeal has been taken therefrom, and until 
appealed the Court can neither revise nor change it. 

There is no provision of law expressly giving a privilege to an attaching 
creditor. 

Article 265 of the Code of Practice provides that the plaintiff, when 
attaching the property of his debtor, must proceed in the ordinary form 
to obtain judgment against him, and, on execution, have the property. 
attached sold to satisfy the judgment; and this Court has, from this 
article, and on the principle that diligence should be favored, decided . 
that the attaching creditor should be paid by preference out of the pro- 
ceeds of the property attached; on condition, however, that he obtain 
judgment agairst his debtor before a cession of property by the debtor 
to his creditors; that should he fail to get judgment against his debtor 
before surrender, attachment gave neither privilege nor preference. 

Such have been the invariable decisions of this court, from 1811 until 
the case of Tufts & Hobart v. Casey was decided in 1860. 

This is the only judgment conflicting with former decisions, and the 
reason given therein is insufficient for the subversion of well-settled prin- 
ciples of law. 

The proceedings adopted by the creditors against Titus, were autho- 
rized by the 6th section of an act entitled ‘‘an act supplementary to an 
act entitled an act relative to the voluntary surrender of property, and 
to the mode of proceeding as well as for the direction, as for the disposal 
of debtor’s estate, and for other purposes.” Approved March 29, 1826. 

This section provides, that three creditors of an absconding debtor (he 
being a merchant or trader) might have his property sequestered on their 
taking a certain oath, that a syndic should be appointed who should be 
put in possession of the debtor’s property as by way of forced surrender, 
and that in such case all other formalities and rules prescribed by law in 
matter of voluntary surrender of property shou!d be complied with. 
One of these rules is, that all proceedings against the debtor shall be 
staid, and continued aguinst the syndic. Another is, that no change shall 
take place after the surrender so as to favor any creditor; but that all the 
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rights of the creditors shall remain in the state they were at in insol- 
vency, and that the property of the debtor shall be divided between the 
creditors, according to their rank at the time of surrender. See the 
statute cited, and the act of which it is amendatory. 2 Martin's Rep. 98; 
12 Martin, 32; 5 Rob. Rep. 101; 7 Rob. 61; 3 An. Rep. 582; 6 A. 680; 
7A. 39. 

No judgment can, therefore, be rendered in favor of these attaching 
creditors, so as to give them a preference on the property attached, but 
subseqently sequestered, without violating statutory provisions, and re- 
versing many decisions of this court. 

It is therefore ordered, adjudged and decreed that the judgment of the 
lower court, dismissing the opposition of these opposing creditors, be 
reversed; that their opposition be sustained; that the preference accorded 
to the attaching creditors be disallowed; that in that respect the tableau 
be amended; that after deducting from the amount of the claims of the 
opposing creditors six-and-a-half per cent., and also six-and-a-half per 
cent. from $1,239 28 of the claim of Poursine & Bell, (which was allowed 
by the decree of homologation of the 16th of January, 1861) there be a 
pro rata dividend of the said sum of $11,609 40 among the creditors 
named herein; that the syndic pay these creditors as here decided, and 
that in all other respects the judgment of the District Court be affirmed, 
the cost of opposition and appeal to be borne by appellees, 


Howe, J., recused. 








On REHEARING. 
Hyman, C. J. Re-examination of this case on arehearing has not 
caused us to change our opinion as expressed in our first decision. 
It is therefore decreed that the judgment first rendered by us, be and 
remain the judgment of this court. 


orn” 





No. 1676.—Nancy Strepuens v. H. J. Lanter anp W. AKERs. 


The burden of proof is on the party who seeks to avoid the payment of a promissory note, on the 
ground that the consideration has failed. 


PPEAL from the District Court, Parish of St. Tammany, Elis, J. 
Alfred Hennen, for plaintiff and appellee. G. H. Penn, for defen- 
dants and appellants. 

Hymay, C. J. Two suits, numbered 657 and 779, bearing the above 
title, were consolidated and tried together, and from a judgment ren- 
dered in same in favor of plaintiffs, defendants have appealed. 

It is suggested by plaintiff, that all the parties interested in maintain- 
ing the judgment have not been made partics to the appeal, and that 
therefore it should be dismissed. 

There are no other parties to the suits than those the title indicates. 

The suits are brought on two promissory notes. 

The defence is, that the plaintiff, with others, sold a slave having red- 
hibitory defects to one of the defendants, and that the notes sued on 
were given for a part of the price of the slave, 
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The notes do not state their consideration; there is no evidence adduced 
that indicates their consideration. 

It is not shown that plaintiff sold or authorized the sale of the slave, 
or that she received any part of the price, or that she ratified the sale. 

Ihe judgment condemned defendants to pay plaintiff the amount of 
the notes, with interest and costs. 

It is decreed that it be affirmed, at the cost of defendants. 





No. 1771.—Rice Brorners & Co. v». AuBreRT Levy et al. 


The appeal bond must be given in favor of all the parties (appellees) to the judgment appealed 
from, otherwise the appeal will be dismissed on motion. 


PPEAL from the Third District Court of New Orleans, Emerson, J. 
Roselius & Philips and W. H. Rogers, for plaintiffs and appellees. 
G. Schmidt and Cotton & Levy, for defendants and appellants. 

Howett, J. A motion is made to dismiss this appeal, on the ground 
that the appeal bond is not given in favor of all the parties interested in 
the judgment, being in favor of Rice Brothers, and not in favor of Rice 
Brothers & Co., in whose favor the judgment was rendered. 

The suit is bronght by Rice Brothers & Co., a firm alleged to be com- 
posed of Augustus Rice, Henry Rice, Herman Rice, Philip Rice and 
Jacob Bores, and the judgment is in favor of Rice Brothers & Co. The 
bond of appeal is in favor of Rice Brothers, and in the conditions of the 
bond it is stated that the party bound has appealed from the finil judg- 


ment rendered against him in the suit of Rice Brothers v. G. Contrownisky 
and himself, etc. The bond is clearly not in favor of all the plaintiffs, 
parties to the judgment, and the motion must prevail. Parties should 
be careful to have their proceedings properly conducted. 

It is therefore ordered that the appeal be dismissed, at the costs of the 
appellant. 


Rehearing refused. 





No. 941.—Cuartes Couns et al v. N. B. Trist et al. 


Where a person, nut a party to a bill or note, puts his name upon it, he is presumed to have done 
80 as surety, and he is bound thereon as such. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. « 
+\ Ed. Phillips, for plaintiffs and appellants. V. Olivier, Jr., and N. 
B. Trist, for defendants and appellees. 


Brief of plaintiffs and appellants.—This suit was instituted upon certain 
promissory notes given by defendants to plaintiffs for the purchase of a 
plantation and slaves, in the parish of Pointe Coupée. 

All the notes sued on, except the one for $1,087 50, «ere endorsed by 
Martin Gordon, Jr., but were not protested for non-payment at maturity, 
and the only matter now in controversy is, whether Mr. Gordon is liable 
for their payment, either as endorser or surety. 

The District Court decided that he was not liable in either capacity, 
and rendered judgment in his favor, from which judgment plaintiffs 
have taken this appeal. 
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The ruling of the District Court, we respectfully urge, is erroneous, 
and Mr. Gordon is liable. whether he be viewed as surety or endorser. 

We contend first, that Mr. Gordon is liable as surety on the notes. 

Mr. Trist, one of the defendants who was called on the stand by the 
plaintiff as a witness, says: The endorsements of Martin Gordon on 
these six notes were placed (on them) before they were delivered to Mr. 
Collins, and before the act of sale was passed from Collins to Trist.” 
See Ree. p. 73. 

Mr. Gordon was not a party to the notes at all. Mr. Collins requested 
his name to be upon them as well as the names of the purchasers, before 
he would accept them in payment of the property. The name of Mr. 
Gordon was placed on them in this city several days before the sale was 
made, the act of sale having been passed in Pointe Coupée, and when 
the notes were delivered to the payees, the name of Mr. Gordon was on 
them. 

These are the facts as disclosed by the testimony, and under the well- 
settled jurispradence of this State, we think, show very clearly that the 
contract entered into by Gordon, was as surety and not that of endorser. 

Had the notes been made payable to Mr. Gordon, or had the name of 
the payee been left blank, his obligation would have been that of endorser 
oly. 

‘the decisions of the courts of this State are entirely uniform upon 
this subject, and are also in accordance with commercial law. 

In the case of Cooley v. Lawrence, 4 M. 639, after the notes were exe- 
ented, but before maturity, the holder requested security for their pay- 
ment, and the defendant endorsed them at the request of the debtor; 
he!d that he was liable as surety without protest. 

In 3 N. S. 659, the plaintiff, on selling his property to the maker of 
the note, required the defendant should give his signature, which was 
done. The Court held that he signed to secure the payment of the note, 
and was bound as surety. 

In 10 La. 376, the Court say: ‘‘ We consider it now well settled, that 
when a person, not a party to a bill or note, puts his name upon it, he is 
presumed to have done so as surety.” 

Inu 14 La. 389, the Court say: ‘‘ By putting their names to a bill not 
made to their order, they must have known that they were making them- 
selves not endorsers but guarantors; that their endorsement must be 
considered as a direct and positive undertaking on their part to pay the 
bill. and not as a conditional one; that an absolute guarantee could have 
been written over theirname.” The same rule is recognized in this case 
as in 10 La. quoted above. 

In 4 R. 162, the same rule is again laid down. The endorsement of 
the defendants being proved to have been made before that of the 
payees, they were held to be bound as sureties. ‘ 

The same principle was reaffirmed by Chief Justice Eustis, in 1 A. 248, 
and again in same volume, page 274, in the case of Penny v. Parham, 
which was a case almost exactly parallel to the one before the court, and 
to which the particular attention of the Court is respectfully asked. 

The same principle is again reaflirmed in 2 A. 592, 3 A. 590, in 4 A. 273, 
and in 9 A. 533. 

The case of Braud v. LeBlanc, 10 A. 97, appears to conflict with these 
decisions, but the case is not fully sta | in the decree. An examination 
of the record in that case, No. 3820, will show that the judgment is 
strictly in conformity with the previous decisions upon the subject. 

The defendant signed, the proces-verbal of the sale as surety for the 
purchaser, but when the notes were giver by the purchaser they were 
drawn to the order of and endorsed by the surety, M. A. LeBlanc, and 
in that form they were delivered to the administrator, which indicated 
clearly the manner in which Mr. LeBlanc intended to bind himself, to- 
wit: as endorser only. 

In 12 A. 517, the name of the payee was left blank, which the Court 
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held was sufficient to enable any person whose name was on the back to 
fill up the blank 1n such a manner as to make him an endorser. 

“These decisions are all uniform, and we think are decisive of the ques- 
tion now presented. Any other construction of the contract would lead, 
as was remarked by Chief Justice Eustis, in 1A. 274, to a palpable absur- 
dity. It is evident, from the testimony, that Mr. Collins required Mr, 
Gordon’s name on the notes to secure, in some form, the payment of the 
notes to himself, (Mr. Collins;) that Mr. Gordon was to be bound in some 
manner for the payment of the debt to him, in case the purchasers failed 
to do so. 

Whereas, if Mr. Gordon be viewed as endorser only, instead of his 
being bound to plaintiffs for the debt, they, the plaintifts, being payees, 
and necessarily first endorsers, would be bound to refund to him the 
money in case he should have to take up the notes. 

The following authorities from other States also sustain the position 
alone contended for by us. Many others could be quoted. but we append 
only those which can be found in our law library; 36 Maine (1 Heath) 
147-265; 9 Cushing Mass. 104; 9 Texas, 615; 20 Missouri, (5 Bennet) 571; 
2 Cal. 6U5; 18 Missouri, (3 Bennet) 74-140; 6 Indiana, 478. * * 


TaraFrerno, J. In this case judgment was obtained by plaintiffs 
against N. B. Trist and the administrator of J. B. Trist, each for one-half 
the amount sued for, viz: $52,494 11, the aggregate sum of six several 
promissory notes of different amounts, falling due at different periods, 
and bearing interest from their respective maturities. These notes were 
given in payment of land and slaves sold to the defendants, N. B. Trist 
and J. B. Trist, the latter having died since. In the same suit Martin 
Gordon, Jr., was included as a party defendant. His sole defence is, 
that as endorser of the notes, he was entitled to notice of non-payment, 
and in default of protest and notice he is discharged. Judgment was 
rendered in his favor, and the plaintiffs appealed. 

The sole question presented for our consideration is, what is the char- 
acter of the obligation entered into by the defendant, Gordon, in placing 
his signature to the notes in question. It appears from the evidence that 
these notes were drawn several days before the execution of the deed in 
Pointe Coupée; blank spaces being left for the insertion afterwards of 
the several amounts, which could not be accurately fixed at the time the 
notes were presented to Mr. Gordon, in New Orleans, for his endorse- 
ment; after which, and at the time of executing the deed in the parish 
of Pointe Coupée, the blanks were filled. It appears also, that the 
endorsement of the notes by the defendant, Gordon, was a condition in 
the contract between the plaintiffs and the purchasers. Gordon had no 
interest in, and was not a party to that contract. The notes have never 
been negotiated, and have not been endorsed by the payees. 

According to the well-settled jurisprudence of this State, we conclude, 
from the facts of the case, that the contract entered into by Gordon is 
that of a surety and not that of an endorser. The decisions of this Court 
are numerous to the effect, that when a person not a party to a bill or 
note puts his name upon it, he is presumed to have done so as surety. 
10 L. 376; 14 L. 389; 4 Rob. 162; 1 A. 248; 2 A. 592; 3 A. 590; 4 A. 273; 
9 A. 533; 12 A. 517. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court, so far as it relates to the defendant, Gordon, be annulled, 
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avoided and reversed. It is further ordered, adjudged and decreed that 
Charles Collins and his wife, Louisa Flower, have judgment against the 
defendant, Martin Gordon, Jr., for the sam of $52,494 11, say fifty-two 
thousand four hundred and ninety-four dollars and eleven cents, with 
interest, as follows, viz: On $4,500, six per cent. per annum, from 12th 
of May, 1860, tothe 12th of May, 1862, and eight per cent. thereafter 
until paid. On the like sum, $4,500, at six per cent. per annum, from 
12th May, 1860, to the 12th May, 1863, and eight per cent. per annum 
thereafter until paid. On the like sum, $4,500, from 12th May, 1860, to 
the 12th of May, 1864, at six per cent. per annum, and thereafter at the 
rate of eight per cent. per annum, until paid. On $11,863, eight per 
cent. per annum, from 12th of May, 1862, until paid. On $12,484 at 
eight per cent. per annum, from 12th of May, 1863, until paid; and on 
$14,647 50, at eight per cent. per annum, from 12th of May, 1864, until 
paid; the defendant to pay costs in both courts. 





No. 1553.—L..J. F'ricerto ». Martian Crorres. 


The correct rule to govern in the settlement of a partnership account is to ascertain what each 
partner has contributed, and make them equal in this respect, and divide the balance of the 
Proceeds. 


PPEAL from the District Court, Parish of St. Tammany, Filis, J. 
Alfred Hennen, C. Roselius and A. Philips, for plaintiff and appel- 
lee. JL. Casiera and C. Hunt, for defendant and appellant. 

Howe, J. This isan action for the settlement of a partnership 
formed for the purpose of buying and selling cotton on speculation, and 
the only matters of dispute are the purchase and sale of two lots of 
cotton—one of thirty-four and the other of fi/ly-iwo bales. 

Both parties admit that they were equal partners; that on 31st Janu- 
ary, 1865, they made a mutual settlement, which showed that the defen- 
dant owed plaintiff $599, on their joint transactions, $500, cash advanced 
that day and a bill of merchandise amounting to $1,145 16, making an 
aggregate of $2,435 16, irrespective of the said two lots of cotton; and after 
trial, a jury gave plaintiff a verdict for $2,642 32, from a judgment on 
which the defendant has appealed. 

The net proceeds of the two lots of cotton in question, according to 
the accounts of sale rendered by the factors, and to the correctness of 
which we see no well founded objection, amount to $10,846 58; from one 
half of which, ($5,423 29) if we deduct the above sum of $2,435 16, due by 
defendant, we have $2,988 13 in the hands of plaintiff as due to the 
defendant. Butit is contended that the defendant did not pay his pro- 
portion of the purchase price of said cotton, or the half of $908 68, 
expenses paid by plaintiff in securing the cotton sold; while, on the other 
hand, the defendant contends that he advanced more than his share, and 
that the charges in the accounts of sales and the sum paid for securing 
the cotton are exorbitant, and some of them unauthorized. 

For one lot, sold by E. A. York, we find that plaintiff paid $2,264 29 
more than the defendant paid. For the other lot, bought of A. H. 
Gardner and sold by J.F. Caruthers, according to plaintiff's recept 
marked “‘B,” cach party paid his proportion. 
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Hence we must deduct from defendant’s share in the hands of plaintiff, 
to-wit: $2,988 13, as above stated, the sum of $2,718 63, consisting of 
$2,264 29, overpaid by plaintiff, and $154 34, one-half of the amount paid 
for securing and hauling the cotton, which will leave $269 50 due the defen- 
dant on the two lots of cotton. 

The error of plaintiff's calculation consists in making defendant ac- 
count to him for one-half vo: the loss on the adventures, out of the 
proceeds before the division, while the true rule is to ascertain what each 
has contributed, make them equal in this respect, and divide the balance 
of the proceeds. Under this rule we have obtained the above result, 
using plaintiff’s figures. 

It is therefore ordered that the judgment of the lower court and the 
verdict of the jury be set aside, and that plaintiff's demand be dismissed, 
and defendant recover of plaintiff, on his reconventional demand, the sum 
of $269 50, with legal interest from judicial demand, and costs in both 
courts. 





Petition for Rehearing, by defendant and appellant.—The defendant res- 
pectfully prays the court to grant him a rehearing, and to assign this 
cause again for oral argument. 

In its opinion heretofore rendered, the court through Mr. Justice ‘ 
Howell, said: 

‘The error of plaintifl’s calenlation consists in making defendant 
account to him for one-half of the loss on the adventures, out of the pro- 
ceeds before division, while the true rule is to ascertain what each hal 
contributed, and make them equal in this respect, and divide the balance 
of the proceeds. Under this rule we have obtained the above result, 
using plaintiff's figures.” 

The result here referred to by the learned Judge is $269 50. The basis 
of the calculation made by the court, is the accounts current renderd by 
the factors, which were given in evidence in behalf of Frigerio, and to the 
correctness of which the court deemed there were no well founded objec- 
tions. The case was viewed from this stand-point, and the net proceeds 
of these accounts stated to amount to $10,846 58. (See opinion of the 
court. ) 

But the defendant believes that a review of the figures, furnished by 
the factors, under the rule laid down, will show beyond possibility of 
doubt that the court has fallen into an error to his disadvantage, and 
that the balance in his favor amounts in reality to the sum of $1,401 65. 

* * x * * * * * * x * x * 


It must be borne in mind that the calculation which has now been so 
fully explained, and which makes out the balance due to Crottes arising 
out of the partnership transaction in cotton of the firm of Frigerio & 
Crottes, to be $1401 65, presupposes the correctness of the accounts of 
York and Caruthers, and leaves out the view entizely, the objections 
which have been urged to the admissibility of those accounts as well as 
to their correctness, which the defendant, with deference to the superior 
judgment of the court, still deems well taken. 

On the trial below a bill of exceptions was taken to the introduction of 
these accounts in evidence. (R. p. 83.) It would appear that those of : 
York were only certified to be true copies from his books, and that no 
legal proof was made of the items of which they were composed. These 
contain many heavy charges, but it is not shown that such charges have 
actually been paid, or that they were necessary, or even usual and proper. 
Can it be decided that such accounts prove themselves; and is not Crottes 
justly entitled to the advantage resulting to him, from the failue of 
l’rigerio to make out this essential part of his case? 

Besides, according to account No. 1, the gross receipts for the sale,, 
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January 20th, of twenty-three bales of cotton were $6089 20, and the 
charges $2789 17, leaving a net balance of $3300 03, but then this small 
balauce is further reduced by a charge for freight paid by L. J. Frigerio 
(the plaintiff) of $25 per bale for transportation from Madisonville to 
New Orleans, making an aggregate charge agaiust proceeds of the cotton of 
the partnership for re-paying him, of $575. 

Account 2 shows a result reached in a similar manner. According to 
this account, the eleven bales (making up with those on Account 1, thirty 
four in all) sold for $1887 13, gross, and the charges being $1441 64, a 
balance of $455 49 is made to appear. 

Again, however, according to this statement, Frigerio having paid $25 
per bale freight, the net proceeds, $170 4), are once more reduced in 
order to reimburse him $275 for that outlay. 

It appears, thus, that Frigerio has received from York in addition to 
the proceeds realized from the sales made by the latter of the thirty-rour 
bales of cotton which belonged to the partnership, the round sum of 
eight hundred and fifty dollars, freight stated in these accounts to have 
been paid by him on the cotton; but these statements of York, which 
pretend the payment of freight by Frigerio as charged, must be com- 
pared with the testimony of Jose Colamer, captain of the schooner Lucy, 
who brought the thirty-four bales on his vessel for Frigerio from Madi- 
sonville to New Orleans. He testified on the trial had before the jury in 
St. Tammany, May 29th, 1867—more than two years after receiving the 
cotton and transporting it on the Luey—to the following effect; 

‘That cotton was consigned to Mr. York and delivered to him; was 
at the time the sole owner of the Lucy. Some freight on it (the — 
never has been fully paid for. Mr. Frigerio shipped the cotton, receive 
on account of the freight of the cotton somewhere in the neighborhood of 
about $150.” * * * * R. p. 51. 

In conclusion, the court is requested to reconsider the defendant’s 
bill of exceptions to the introductior in evidence in behalf of plaintiff of 
pages 74 and 76 in book marked ‘‘ Ledger ’—page 74 containing a state- 
ment of thirty-four bales of cotton, purchased for joint account of 
Frigerio & Crottes, worth fifty five cents per pound—and page 76 pur- 
porting to be an account in columns headed Debtor and Creditor, styled 
Martial Crottes, and having on the credit side, in the handwriting of 
Crottes, the entry, January 31st. Samise de fond $2037 13. See R. p. 
39; R. p. 29. Opinion Dist. Judge, R. p. 127. 

The ‘‘ Ledger” so offered was a private book, (R. p. 30) the property 
of Frigerio alone, and under his individual control. Notwithstanding 
this however, two isolated pages thereof—numbers 74 and 76, were 
admitted against the defendant, in a suit relating to the special business 
of the partnership of Frigerio & Crottes, where the settlement of that 
a and acts done in connection with its business only were 

efore the court. 

The manifest error of considering such evidence as binding upon the 
defendant will be here explained by recalling to the court the declara- 
tions of Frigerio himself, which are contained in the record: ‘I cannot, 
said he, (speaking of the transactions in business of Frigerio & Crottes 
as far back as May 24, 1866; R. p. 58.) detail fully or with any accuracy, 
because when settled and liquidated, the books, accounts, and papers, 
relative thereto, were, by mutual consent burnt, and destroyed. * * 

And again, (when answering as a garnishee in the suit of Deynoodt vs, 
Crottes, R. pp. 157, 158.) ‘The said partnership contract of Frigerio & 
Crottes was not reduced to writing, but was oral, and was for the purchase 
and sale of cotton in co-partnership with equal shares of profit and loss.” 

The wise and salutary rule which permits rehearings, will receive n 
beneficent application if the petition cf the defendant be uow granted. 
His all is at stuke in this contest, and he will await its final decisun with no 
common anxiety. ‘The case has run through a vexed and intricate litiga- 
tion, and the transcript sent up from the District Court, is so volumi- 
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nous that further discussion is needed to develop its contents thoroughly, 
So much of the jadgmeut already rendered as justly sets aside the 
verdict of the jury in the parish of St. Tammany, is gratefully received 
by the defendant; and he does not suffer himself to doubt, that his 
ciaims—when again explained—will be recognized and fully sustained by 
the court. 

On REHEARING. 


Howent, J. A rehearing has been granted in this case because we had 
erred in the application of the rule recognized by us, in the mode of 
making the calculation, to-wit: The true rule is to ascertain what each 
had contributed, and make them equal in this respect, and divide the 
balance of the proceeds. 

The following is the calculation under this rule: 


Net proceeds of cotton sold...................0.. $10,846 58 
Less expenses of transportation................. 908 67 
——————_ $9,987 $1 
Deduct amount paid by Frigerio in excess of Crottes 2,264 29 
Leaves amount to be equally divided.............. $7,673 62 
Crottes’ share, one-half of this amount............ $3,836 81 
From which deduct items received by Crottes as 
follows: 
Amount paid him by Frigerio............. $590 00 
Amount paid by Frigerio................. 500 00 
Amount of merchandise....... ........... 1345 16 2,455 16 
Leaves antount due Crottes................ 1,401 65 


Instead of $269 50 as before allowed. 

We see no reason for making any other change. 

It is therefore ordered, that onr former decree hereiv be amended by 
increasing the sum allowed defendant on his reconventional demand, 
from $269 50 to $1,401 65, with legal interest‘from judicial demand, and 
costs in both courts, and that in other respects it remain undisturbed. 





we 
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No. 1480.—Srare or Lovisrana v. Toomas N. Davis. 


Where the petit jury returns « special verdict, they must find all the circumstances which constt- 
tute the offence, otherwise the judgment of the Court rendered thereoa will be erroneous. 
*A PPEAL from the First District Court of New Orleans, Howe, J. 
C. H. Luzenberg, District Attorney, for State. A. P. Field, for 
defendant and appellant. 

TaiAFeRRO, J. An information was filed in this case against the 
defendant for the violation of the law prohibiting the keeping ‘‘a 
banking-game or banking-house, at which money and bone or ivory 
checks representing money, were bet and hazarded contrary to the form 
of the statute of Louisiana,” ete. 

The accused was found ‘‘ guilty for keeping a banking-game or zam- 
bling-house.” He was convicted, and sentenced to pay a fine of one 
thousand dollars, and in default thereof to imprisonment for three 
months in the Parish Prison, and to pay the costs of prosecution, The 
defendant appealed, 
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The defence is, that the finding of the jury being in the nature of a 
special verdict, must, to authorize judgment, find all the facts necessary 
to constitute the offence charged in the information. 

The statute of 1855 (Revised Statutes, p. 151, sec. 96) provides that 
‘‘ whoever shall keep a banking-game or banking-house, at which money 
or anything representing money, or any article of value shall be bet or 
hazarded, or shall aid or assist in keeping one, shall, on conviction, for 
the first offence, be fined not less than one thousand nor more than five 
thousand dollars; and on conviction of a second offence, not less than 
five thousand nor more than ten thousand dollars, and be imprisoned at 
hard labor for not less than one nor more than five years.” 

We think the verdict of the jury defective, as was said by t...s Court in 
the case of the Stule v. Ritchie,3 A. 512: ‘* When special verdicts are 
returned, the jury must find all the circumstances which constitute the 
offence in order to enable the Court to render judgment.” 

Failing in this essential requisite, the judgment of the court below was 
erroneous. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed; it is further ordered 
that the case be remanded for a new trial according to law. 
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No. 1654.—In the Matter of the Succession jor Exiza Pueran, deceased, 
Aveustin Lecierca, Tutor, vr. T. J. Brep, Sheriff, et al. 


The law does not contemplate the sale, by the administrator, of more property than is necessary to 
pay the debts and defray the expenses of administration. 


PPEAL from District Court, Parish of East Baton Rouge, Posey, J. 
Favrot & Lamon, for plaintiff and appellant. R. W. Knickerbocker, 
for defendants and appellees. 

Lanavve, J. Eliza Phelan died, leaving a second surviving husband 
and two sets of children; two by a first and two by her second marriage, 
The second surviving husband, James J. Dundas, was appointed admin- 
istrator of the succession of his deceased wife, and after having sold the 
movable property, obtained an order to sell a certain lot and house to 
pay debts of the estate and community. 

Augustin Leclereq, in his capacity of tutor to the minor children of the 
first marriage, obtained an injunction against said sale, on the ground 
that it was unnecessary to sell the real estate to pay the debts of tke 
community; that the price realized from sale of dry goods and groceries, 
enumerated in a former inventory, and not mentioned in the inventory, 
taken on the 27th April, 1867; $2,000 in gold, silver and United States 
currency, belonging to the community and not mentioned in either 
inventory, the rents of real estate are more than sufficient to pay the 
debts, ete. 

The injunction was dissolved, and the plaintiff appealed. 

This sale was ordered to be made for cash, and we are satisfied from 
the evidence that the amount of debts is very small, comparatively to the 
value of the property ordered to be sold, and we are of opinion that, in 
such a case, a family meeting should have been consulted upon the terms 
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and conditions of sale, as regarded the minors. The record informs ug 
that Dundas was appointed administrator, applied for the sale, which 
was ordered for cash by the clerk, all on the same day, the 29th of April, 
1867; the law does not contemplate such summary and ex parte proceed- 
ings. C. C. Arts. 1155, 1156, 1157; 3 R. 35. 

It is therefore ordered and decreed that the judgment be annulled and 
reversed, and that the injunction be perpetuated; it is further ordered 
and decreed, that all other matters set forth in the petition for injunction 
and not passed upon herein, are reserved to the plaintiff, to be adjusted 
hereafter at proper time; it is further decreed, that the defendant, Dun- 
das, pay costs in both courts. 





No. 1755.—Tue State v. J. A. DaRocna et als. 


A party indicted for a crime, has the right to challenge the array of the jury empanelled to try him, 
and, if the jury has been illegally drawn, the panel will be quashed, notwithstanding every mem- 
ber thereof may possess the personal qualifications requisite for a juror. 

Where the petit jury have not been drawn in the mode prescribed by law, the trial, conviction and 
sentence are null, and the prisoner stands as though he had not been tried. 


PPEAL from the First District Court of New Orleans, Hove, J. 
A B. L. Lynch, Attorney General, and C.H. Luzenberg, District Attor- 
ney, for State. A. A. Atoch4, for appellants. 

Howe, J. The defendant, J. A. DaRocha, having been convicted 
and sentenced for ‘‘a malicious attempt to set fire to a house,” and 
‘* preparing combustible matters to set fire to a house,” has taken this 
appeal, and assigned several errors, one only of which we deem it neces- 
sary to examine. 

Before empane!lling the jury the accused challenged the array, on the 
ground ‘‘that the said panel of jurors was not drawn by the sheriff and 
clerk of the court from the qualified voters of the parish and city of New 
Orleans at the time of said drawing, as required by law; that said list of 
jurors, so drawn and returned as aforesaid, was drawn and returned from 
the list of registered voters of 1865, whereas said panel of jurors should 
have been drawn from the list of registered voters of 1867, taken and 
completed under the acts of Congress commonly called the Reconstruc- 
tion Acts; and that said jurors were not drawn according to the order of 
the Court.” To this the district attorney demurred, ‘‘ that the said chal- 
lenge to the said jury panel, and the matters therein contained, in man- 
ner and form as the same are pleaded and set forth, are not sufficient to 
bar or preclude the said State from prosecuting the indictment in this 
case by a jury selected and empanelled from the said panel of jurors, 
and that the said State is not bound to quash the jury panel aforesaid.” 
The demurrer admits that the panel of jurors was drawn as set forth in the 
challenge, and according to our ruling in the case of The State v. Morgan 
& Wilson, recently decided, the drawing was not in conformity to law, 
and the panel of jurors was not properly constituted. The objection on 
the part of the State that the challenge could be made only to the poll, 
and not to the array, is not well taken. 

Each man called may have possessed the personal qualifications of a 
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juror, and yet not have been a good and proper juror in this case, because 
of informality in the drawing and making up the panel of jurors. The law 
prescribes the mode and manner of drawing the array, and that mode 
must be pursued, or the array will be quashed; otherwise, the law would 
be nugatory. 

The trial, conviction and sentence were consequently irregular and null, 
and the prisoner stands as though he had not been tried. 

It is therefore ordered that the verdict of the jury be set aside and 
the judgment of the District Court reversed, without prejudice to the 
right of the State to proceed according to law. 





No. 622.—AvENDANO BROTHERS v. JOHN OHMSTEDE et al. 


Where the appellant failsto appear in the appellate court, the judgment of the lower court will 
be affirmed. 


PPEAL from the Third District Court of New Orleans, Hiestand, J. 
W. W. Handlin, for plaintiffs and appellees. Durant & Hornor, for 
defendant and appellants. 

LaBavve, J. This suit is brought to recover of the defendants the sum 
of $3,726, balance due for the lease of a house, commencing on the 1st 
November, 1860, and ending on the 31st October, 1862. The defendant, 
John Ohmstede, is the lessee, and the other defendants, Mrs. C. Maillot 
and Julius Maillot, commercial partners, under the name of Maillot & 
Son, went sureties in solido for said lessee. 

John Ohmstede went into bankruptcy, and the suit was dismissed as to 
him. Mrs. C. Maillot pleaded in defence that she was not bound; that her 
partner was not authorized by her, or in law, to bind her as surety, it 
being outside of the partnership business. This defence prevailed, and 
the suit, as to her, was also dismissed. 10 L. 416. 

The other defendant made a special defence, which he failed to estab- 
lish, and he was condemned to pay, and he took this appeal. 

The appellant has not appeared in this court to point out any errors, 
and we are of opinion that the Court decided the case correctly, under 
the evidence. 


Judgment affirmed, with costs. 
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No. 1241.—J. W. Bursrinae & Co. v. B. S. Harrison. 


Where a third party purchases a promissory note with full knowledge of the consideration, he can 
not protect himself under the law-merchant against the plea by the maker of failure of conside- 
ration. 

Where the consideration of a promissory note is shown to be the price of a slave, payment thereof 
cannot be judicially enforced. The doctrine in the case of Wainwright v. Bridges (19 A. page 234) 
reaffirmed. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Miller & Huntington, for plaintiffs and appellants. Hornor & Bene- 
dict, for defendant and appellee. 
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Howe tt, J. Defendant is sued as the maker of two promissory notes 
to the order of J. J. Michel, and endorsed by him and Rachel Sank, 

The defence is, want and failure of consideration, based on two grounds: 

1. That the notes were given for the price of two slaves, who were 
afflicted with redhibitory vices. 

2. That said slaves having been emancipated, the defendant is relieved 
from the obligation of paying the price, and that the plaintiffs had 
knowledge of the consideration of the notes, and the existence of the 
alleged vices. 

The case was tried before a jury, who rendered a verdict in favor of 
the defendant, from a judgment on which the plaintiffs have appealed. 

No objection was made to the charge to the jury, and no bill of excep- 
tions taken during the trial; and as it is a question of fact, whether 
plaintiffs had knowledge of the consideration for which the notes were 
given, which was found affirmatively by the jury, we are not disposed to 
disturb their verdict, it not being manifestly erroneous. On the con- 
trary, the agents of the vendors state that the completion of the sale of 
the slaves was delayed some time by the refusal of the plaintiffs, who 
were to receive the notes to be given for them, to take them without a com- 
merciil en:lorser, which implied that he knew that the notes were given 
for the price of slaves, the sale of which was being completed. 

This fact of Knowledge takes the case out of the operation of the law- 
merchant, and brings it within the rule in the Wainwright case. 

Judgment affirmed, with costs. 
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No. 1686.—Anprew H. Gay v. A. P. Martonneavx et als. 


All the parties having an interest in maintaining the judgment of the !ower court must be made 
parties to the appeal, otherwise the appeal will be dismissed. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
Burrow & Pope, for plaintiff and appellee. Tulbot & Petit and 8, 
Matthews, for defendants and appellants. 

LapBavve, J. This is a suit in partition of a plantation, owned in 
common between the parties, two of whom only, A. P. Marionneaux and 
Lydia Maillan took this appeal. and made the plaintiff, Andrew H. Gay, 
alone appellee, in favor of whom they gave the appeal bond. 

The said appellee now moves to dismiss this appeal, on the ground that 
** all the parties interested in the judgment, and who are to be affected 
thereby, are not parties to the appeal.” 

It is clear that the other common owners, who are also parties in this 
partition, not being included in the bond, are not before us as appellees. 
12 R. 203; 10 A. 232; 11 A. 409; 12 A. 71; 13 A. 392; 14 A. 315-688. 

But it is contended by the appellants that, as the parties, not cited, 
appeared before the notary and signed the proces-verbal of partition, they 
have ussented to the judgment, from which appellants took this appeal; 
and that, if they were before this Court, the said parties could not urge 
anything against the judgment. 

It is a well-settled rule of law, that a partition cannot subsist for ona 
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and be annulled for another. C. C. Art. 1450. If the position of the 
appellants be correct, the partition would be set aside as between the 
plaintiff and appellants, and remain undisturbed as regards those not 
before this Court; because the appeal, being one of the modes pointed 
out to reverse a judgment, would have the effect, if successful, to annul 
the partition. C. P., Arts. 556, 564. 

Besides the Court is inclined to the opinion that the judgment appealed 
from, dated 15th of May, 1867, and rendered while the partition was 
progressing before the notary, under Arts. 1270, 1290, C. C., was interlo- 
cutory, and not final. According to said article, all orders and rulings 
of courts rendered on all contestations pending the operation of the par- 
tition before the notary are interlocutory, and any party feeling aggrieved 
has his remedy, and may he relieved when the partition is presented for 
final homo!ogation, and it is from the judgment thus rendered that an 
appeal would lie, subjecting the whole proceedings and all interlocutory 
orders to the revision of this Court. We think that the following autho- 
rities support the doctrine herein announced: C.C., Arts. 1270, 1290, 
1297, 1298, 1299; 1 R. 415; Code of Practice, Arts. 1028, 1029, 1030; C. 
C., Art. 1304. 

The final judgment rendered on the 12th August, 1867, homologating 
the partition, not being appealed from, is not before this court, and can- 
not be revised by us. 

Appeal dismissed, at the costs of the appellants. 
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No. 1593.—W. C. S. Venrress v. His Creprrons. 


Where an estate does not sell for an amount sufficient to pay the mortgages resting upon it the 
privileges must be paid by the mortgage which is least ancient, and so ascending, according to 
the order of the mortgages, or by pro rata contributions, when two or more mortgages have the 
same date. C.C 3236. 

A mortgage creditor. on paying the mortgage which precedes his, becomes subrogated by law to the 
mortgage rights of the creditor whose debt he has paid. 

The homologation of a tableau wherein not opposed is absolute, and no creditor can make opposition 
thereafter, nor can he avail himself of oppositions filed by others before homologation. 

Where the holder of a claim, secured by mortgage, assigns a part of it, he cannot be permitted to 
come in competition with his assignee, if the property mortgaged is insufficient to pay both. 

Where a debtor becomes insolvent, the rights of the creditors are fixed at the moment of the sur- 
render, and none of them can do any act thereafter that will impair the rights of the others. 


PPEAL from the District Court, Parish of Ascension, Beauvais, J. 
A Eggleston & Hart, for plaintiff. Johnson & Denis, for Mrs. Shiff and 
A. Shifk C. E. Schmidt, for B. Saloy. H. F. Deblieux, for Gasquet. 
Barrow & Pope, for Bogart, Foley & Avery. 

Howe, J. Wm. A. Gasquet, Arthur Shiff and Bertrand Saloy, mort- 
gage creditors of the insolvent, have appealed from a judgment on various 
oppositions to a provisional tableau filed herein by the syndic, distribut- 
ing the proceeds of three plantations, encumbered, respectively, with 
mortgages, greater than the amounts which they produced at the sale. 

I.—Wm. A. Gasquet, holding a mortgage on the Home or Ascension 
plantation, coi) lains of being required to pay certain charges bearing a 
general privile.;e on the fund affected by his mortgage, which he contends 
is more ancien: ihan the mortgage in fayor of Bogart, Foley and Avery, 
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who are holders of a mortgage on the Ross plantation, and were relieved 
by the judgment from contributing pro rata to said charges as fixed by 
the tableau. The latter deny, (in which they are sustained by the Judge 
a quo) that the former was subrogated to the mortgage rights of the Bank 
of Louisiana, the holder of the oldest mortgage, by paying the bank 
debt prior to the insolvency. In this there is error. Gasquet, hold- 
ing the second mortgage on the property mortgaged to the bank, had an 
interest in paying the debt which primed his, and in doing so was subro- 
gated by law to the rights of the bank. C. C. 2157. And having thus 
acquired a rank superior to that of Bogart, Foley & Avery, he was not 
compelled, under Art. 3236, C. C., to pay the aforesaid charges; but ag 
he is satisfied with the apportionment made by the syndic, the tableau in 
this respect must be approved. 

II.—The complaint of the other appellants, is in regard to the distri- 
bution of the proceeds of the Garlick plantation, among the various 
holders of the notes given by the insolvent to Mrs. Garlick for the price 
thereof and secured by mortgage and vendor's privilege. 

At the date of the cession, 25th January, 1866, eight of said notes were 
outstanding, due, respectively, on the first day of May, annually, from 
1860 to 1667, inclusive, and were represented to be held as follows: 

A. and M. Heine, the one due May 1, 1860. 

Mrs. Basilice Shiff, the one due May 1, 1861. 

B. Saloy, the one due May 1, 1862. 

Mrs. Garlick, the three due May 1, 1863, 1864 and 1865. 

Arthur Shiff, the two due May 1, 1866 and 1867. 

The District Judge distributed the fund proportionably between A. and 
M. Heine, Mrs. B. Shiff and B. Saloy, relieving it of the above general 
charges, and decreeing Mrs. Garlick and A. Shiff to be ordinary creditors, 
Mrs. Garlick does not appeal. 

1. The fund distributable among these parties, affected with the ven- 
dor’s privilege, was correctly relieved of its proportion of the charges, 
bearing a general privilege; about which ruling no complaint is made 
before us. C. C. 3234; 11 A. 469. We do not understand the appellants 
as objecting to any other charges. 

2. Saloy complains of error in the judgment, in allowing A: and M. 
Heine a pro rata share of this fund, inasmuch as they had not opposed 
the tableau, on which they were placed for only $1,977 07, and which 
was homologated so far as not opposed. He correctly says, that the hom- 
ologation of a tableau wherein not opposed is absolute, and no creditor, 
who has not made opposition, can do so even on the grounds of opposi- 
tion filed by others before the homologation, (1 L. 371;) and that A. and 
M. Heine cannot profit by a judgment obtained by others, when they 
made themselves no party to the litigation, which resulted in such judg- 
ment. Not having complained of the tableau, its homologation is con- 
clusive as to the amount allotted to them in this distribution, and the 
judgment appealed from must be corrected accordingly. 

3. Saloy asserts a priority over the holders of the five notes falling due 
after his (Mrs. Garlick and A. Shiff) by virtue of an agreement with Mrs. 
Garlick in February, 1864, by which, in consideration of a stay of exe- 
eution on a judgment, which he obtained against her as endorser on the 
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note held by him, she consented that his claims should take precedence 
of the said five notes then held by her. The view which we have taken 
of the next point, renders it unnecessary to express an opinion on this 
question, and the decree of the Court a qua in this respect will have no 
practical effect on the rights of the parties. 

4. Arthur Shiff complains that he was improperly excluded with Mrs, 
Garlick, his assignor, from participation in the fund. This exclusion 
was based on the ground that Mrs. Garlick, being the assignor of the 
notes held by the other distributees, could not compete with them in the 
distribution, and A. Shiff, having acquired his notes from her after the 
surrender of the maker, had no greater rights than his assignor, who was 
the payee and mortgagee. 

We think this ruling is sustained by the principle recognized in the 
case of Salzman v. His Creditors, 2 R. 243, that when the holder of a 
claim secured by mortgage assigns a part of it, he cannot be permitted 
to come in competition with his assignee, if the pledge is insufficient to 
pay both, and the doctrine that the rights of creditors are fixed at the 
moment of the cession, when the law vests the property of the insolvent 
in his creditors, any one of whom can do no act to impair the rights of 
the others. Shiff admits the correctness of the principle in the Salzman 
case, as applied to Mrs. Garlick, but denies its application to his claim, 
and contends that under the authority of Adams & Whitall v. Lear, 3 A. 
144, he could share with Mrs. Shiff and Saloy. And he also contends 
that the doctrine, of the creditors’ rights being fixed at the surrender, 
means that they cannot be increased or diminished, through the action 
and diligence of the creditor, against the insolvent estate, and does not 
affect the rank of the different assignors inier se. In reply to this, it is 
only necessary to say that, having acquired the notes from Mrs. Garlick 
after the surrender, he acquired only her rights, which he admits were 
limited, by the authority of the Salzman case, to payment after her prior 
assignees had been paid, and that the case of Adams & Whitall v. Lear is 
not in point, as it was not a case of insolvency. Mrs. Garlick could 
transfer no greater rights than she possessed, nor could she do anything, 
in any disposition of her own claim, which would affect or diminish the 
shares of her co-creditors in the proceeds of the pledge. The rank of the 
creditors depends on the nature of their respective claims, and is fixed 
by the surrender. The proportion or shares received by them depends 
on the amount of the proceeds, but not the right to share in them. 

We ccnclude that the Judge a quo did not err in excluding Arthur Shiff 
with Mrs. Garlick from the participation in the fund from the Garlick 
plantation, as it is shown not to be sufficient to pay the notes held by 
Mrs. B. Shiff and B. Saloy, who, under the circumstances, are entitled 
to the balance, after paying the charges from which it has not been 
relieved, and the sum of $1,977 07, allotted to A. and M. Heine on the 
tableau; that the two items of $1,500, counsel fees, and $1,000, reserved 
for contingent expenses, be paid raiably out of the Ross and the Ascen- 
sion funds; that each fund pay the charges to which it is made to con- 
tribute, except as specially relieved; and that A. and M. Heine are bound 
by the tableau, to which they made no opposition. 

It is therefore ordered that so much of the judgment appealed from as 
46 
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allots a share of the fund, proceeding from the sale of the Garlick plan- 
tation, to A. and M. Heine, pro rata, with Mrs. B. Shiff and B. Saloy, be 
reversed; that the claim of the said A. and M. Heine on said fund, be 
restricted to the sum of $1,977 07, as allotted to them on the tableau; 
and that the said fund, after paying the charges to which it is made to 
contribute, except its proportion of the three items of $1,500, counsel] 
fees, $1,000 reserved for contingent expenses, and $141 notary’s fees, of 
which it has been relieved, and the sum of $1,977 07 allotted to A. ana 
M. Heine, be allotted pro rata to Mrs. B. Shiff and B. Saloy. It is fur. 
ther ordered that so much of said judgment as makes the fund, proceed- 
ing from the sale of the Ascension plantation, bear the said items of 
$1,500 counsel fees, and $1,000 reserved for contingent expenses, be 
reversed, and that said items be paid ratably out of the funds proceeding, 
respectively, from the sale of the Ross and the Ascension plantations; 
and that as thus amended the judgment appealed from, amending and 
homologating the provisional tableau, be affirmed. Costs of appeal to 
be borne jointly by Bogart, Foley & Avery, A. and M. Heine and Arthur 
Shiff. 


Rehearing refused. 
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No. 1614.—Payne & Harnison v. James S. Dovauass. 


Where the holder of a promissory note allows more than five years to elapse after the maturity 
thereof, the plea of prescription will be maintained. 


~~ AL from the District Court, Parish of Tensas, Furrar, J. 
Haynes & Gordon, for plaintiffs and appellees. Aroni & Collier, for 
defendant and appellant. 

LasavveE, J. This suit is brought on six promissory notes, amounting 
together in principal to $38,998 77, with eight per cent. interest per 
annum, from their respective maturity; all dated April 16, 1860, and pay- 
able as follows: 

The first on the 16th November, 1860 

The second on the 16th December, 1860. 

The other four, April 12th, 1861. 

The answer sets up various defences, together with p.ea of prescription. 

Judgment was rendered below against the defendant, and he appealed. 

The plaintiffs and appellees have not appeared in this court. 

The defendant and appellant only relies in this court upon the plea of 
prescription. 

The citation and petition were served upon the defendant, on the 18th 
April, 1866. 

It is evident that five years had elapsed when the defendant was cited 
and served, and therefore prescription was acquired and the notes extin- 
guished. C. C., Art. 3505. 

Judgment rendered below, must be reversed. 

It is therefore ordered and decreed that the judgment appealed from 
be reversed and set aside, and it is further ordered and decreed that 
judgment be rendered in favor of the defendant and appellant, and that 
the plaintiffs and appellees pay costs in both courts. 
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On REHEARING. 


Howetn, J. In refusing the rehearing applied for in this case, we 
think it due to the counsel of plaintiffs to modify an expression used in 
the opinion already rendered on the merits, to the effect that plaintiffs 
had made no appearance in this court. 

It seems that their counsel had duly prepared and filed their briefs, 
which through inadvertence were placed in another record between the 
same parties, and in which the same briefs were also applicable, by which 
‘ a double set of briefs were in one record and none in this. The counsel 

did not fail in their duty to their clients; but an examination of their 
arguments has not convinced us of any error in our conclusion. 

We do not think this a case in which the maxim ‘‘ contra non valentem,” 
etc., should be applied. 








































Rehearing refused. 
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No. 984.—Winu1am Mirnorr v. Byrne, Vance & Co. 


Parol evidence is inadmissible to explain an ambiguity apparent on the face of a written instrument. 
Doubts and uncertainties that exist in a written contract of sale, must be construed against the , 
parties making it. 
PPEAL from the Sixth District Court of New Orleans, Dyplaniier, J. 
Roselius & Philips, for plaintiff and appellee. EF. Briggs, for defen- 
dants and appellants. 


Reporter.—The original opinion and decree of the Supreme Court in 
this case—which was in favor of the defendants, is not published. 


Howe tt, J. On the rehearing of this cause, the correctness of the 
ruling of the Judge a quo, in rejecting evidence to prove that defendants 
acted as agents in the transaction, to the knowledge of plaintiff, is again 
discussed. The defendants, in their brief, admit that the ambiguity in 
the written instrument sued on is patent; and ‘‘it isa settled rule, that 
parol evidence is inadmissible to explain an ambiguity apparent on the 
face of the instrument.” 

The evidence was therefore properly excluded. 

The suit is for the delivery of one hundred bales of cotton, or its value 
at the date of the suit, and is based on the following instrument: 

**We have this day sold to Mr. William Mithoff one hundred bales of 
Levin & Elliott Marshall’s cotton, at and on a basis of 8's cents for strict 
Liverpool middling, other qualities in proportion; the cotton to be deliv- 
ered within six weeks after the blockade is removed, or sooner if called 
for by the buyer, provided the sellers can then ship. No interest to be 
allowed; cotton estimated now, and paid for cash, at 425 lbs. per bale; 
cotton to be weighed when delivered, and final settlement then made; 
cotton to be delivered here, or on the coast, as the buyer may require. 


(Signed) Byrne, Vance & Co. 
New Orleans, February 24, 1862.” 


The answer is, that defendants acted as agents of L. and E. Marshall, 
and never had possession of the cotton; of which plaintiff was fully 
aware, P 
Judgment was for plaintiff, and defendants appealed. 
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We are called upon to interpret the above instrument, and determine 
whether or not defendants acted as agents or in their own name; that is, 
whether it contains proof that they acted as agents, to the knowledge of 
plaintiff. 

We do not view it as an agreement or memorandum to sell, as urged 
by defendants, but the written evidence of asale made, with a stipula- 
tion as to a future delivery; the price at an assumed weight and quality 
was paid, reserving the right to both parties to adjust any excess or defi- 
ciency, when the exact weight and quality were ascertained. The ques- 
tion arises, who were the vendors, Byrne, Vance & Co. or Levin & Elliott 
Marshall? The former were the actors, and they say, ‘we have this day 
sold,’ and sign their names without any limitation or explanation. Tho 
word ‘ sellers’ can only refer to the ‘ we’ who sold, and not to the parties 
whose names appear in distributing the cotton which was the object of 
the sale. Itis used to refer to themselves, just as the word ‘buyer,’ in 
the same sentence refers to William Mithoff, to whom the sale was made. 
And in support of this view, it may be observed that the price was paid 
to them in a check payable to themselves or order, and by them endorsed. 
There is no expression in the written instrument, which indicates or inti- 
mates that they were acting in a representative capacity, and unless 
there be something showing such fact, we must presume that plaintiff 
considered rightly, that he was dealing with the defendants in their indi- 
vidual capacity, and on their individual responsibility. The phrase ‘of 
Levin & Elliott Marshall’s cotton,” does not necessarily imply that they 
were the vendors,” and particularly as the defendants avow that they 
themselves sold the cotton to plaintiff. Hemay very well have supposed 
that it was cotton of a particular crop, or planter’s raising. He would 
scarcely presume that the defendants were making a void sale; and if 
they were acting as agents they shoulé have made it appear. Whatever 
doubt or uncertainty may exist in the instrument, must be construed 
against them, as it was their own act, and they had it in their power to 
draw it up free of doubt or ambiguity. C. C. 1952, 1953, 2449; 4 R. 315; 
5 R. 75; 10R. 5; 2 A. 135; 3 A. 192; 4 A. 109. 

We conclude that the document sued on is evidence that the defen- 
dants sold the cotton, and that they must be held to deliver according to 
its terms. 

No complaint is made as to the amount fixed by the District Judge. 

It is therefore ordered that the judgment heretofore rendered by us 
be set aside, and that the judgment appealed from be affirmed, with costs. 
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No. 1276.—THomas Burpon v. His Crepirors. 


A party desiring to avail himself of the benefit of the insolvent laws of the State of Louisiana, must 
comply strictly with the requirements of the statute. 

The discharge, by a majority of the creditors in number and amount, of the insolvent, will not bind 
the other creditors, unless it is predicated on a strict compliance with the indispensable demands 
of the insolvent laws. 

Charges of fraud, in an opposition to the application of an insolvent to be allowed the benefit of the 
insolvent laws of Louisiana, must be definite and specific. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
John McKee, for plaintiff and appellee. ace, Fuster & E. 7. Mer- 
rick, for opponents and appellants. 
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TarraFerRO, J. The plaintiff, alleging himself unable to meet his 
pecuniary obligations, filed his petition and schedule on the 19th June, 
1866, and prayed for a meeting of his creditors, and for the benefit of 
the insolvent laws of this State in relation to insolvent debtors. 

An order was rendered accordingly, and after citations to the parties, a 
meeting of creditors took place on the 2d July following. The surrender 
of the insolvent was accepted. The property surrendered, consisting of 
personal effects of no great value, was ordered to be sold, and the insol- 
vent was discharged. 

The sale of the property took place on the 21st July, after legal adver- 
tisements had been made. 

Lucy H. Duval and her husband, averring Mistress Duval to be a judg- 
ment creditor for $2,500, with interest from March, 1861, filed an opposi- 
tion to the proceeding of the insolvent on the 10th of July. 

This opposition alleges that the petitioner has not complied with the 
law in regard to voluntary surrender of property; that he has not shown 
by his schedule that he has suffered any losses, or that he is entitled to 
the benefit of the insolvent law. That this surrender is in fraud of the 
rights of his creditors. 

It is contended, on the part of the insolvent, that the opponents had 
legal notice of the meeting of the creditors, failed to appear, and made 
no opposition at the time; that all the creditors, except the opponents, 
voted to accept the surrender, and grant the discharge asked for by the 
insolvent; and that the creditors who voted to discharge him, constituted 
a majority in number and amount. Itis also objected, that opponent’s 
allegation of fraud is not specific. 

The opposition was overruled and dismissed, and the discharge of the 
insolvent by the creditors sustained. 

From this judgment the opponents have appealed. 

It appears to us from the record, that there is error in the judgment. 
The sixth section of the act of 1855 (Revised Statutes, p. 252) prescribing 
the requirements of the law governing voluntary surrender of property, 
directs that ‘‘ the debtor shall annex to his petition his schedule, that is 
to say, a summary statement of his affairs, and the lossess he may have 
experienced.” Section eighth of the same act, requires the debtor to 
swear that his schedule contains a correct and faithful statement of all 
the property he possesses, of his active and passive debts, and of the 
losses he has experienced in his affairs. 

His schedule presented in the record does not show that he has com- 
plied with these provisions of the law. The discharge by the creditors, 
although they may have constituted a majority as to number of persons 
and amount of claims, can have no legal effect against the creditor 
making opposition, unless predicated upon a strict compliance with the 
indispensable demands of the insolvent laws. The creditor, making 
opposition, has his claim ascertained by judgment. It is for an amount 
nearly approximating the aggregate claims of the creditors who granted 
the discharge. This judgment creditor it seems had issued execution, 
and had the debtor’s property under seizure at the time he filed his 
petition and schedule praying the benefit of surrender. No lien or priv- 
ilege is set up by the creditor in virtue of his judgment; but ‘he insists 
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upon his right to require from the debtor a strict compliance with the 
provisions of the act we have adverted to. 

A waiver of that equal right on their part by the other creditors, has 
no binding force upon the opposing creditor. 

It does not appear that he attended the meeting of the creditors after 
being duly cited, but his opposition was filed within ten days after the 
meeting of the creditors. This was clearly in time. C. C. Art. 3057, 
8059. The meeting was closed the first day. Under the circumstances, 
this seems to have been unnecessarily soon; but it did not deprive the 
opponent of the right which he exercised of filing his opposition within 
the delay. 

The allegation of fraud does not appear to be made with sufficient dis- 
tinctness. In cases of this kind, this Court has frequently held that 
charges of fraud must be definite and specific. 14 A. 516. 16 L. 348. 

For the reasons stated, the opposition ought to be sustained on the 
other ground taken by the opponent. 

It is therefore ordered, adjudged and decreed that the judgment of the 
Disttict Court be annulled, avoided and reversed; that the proceedings 
taken in relation to the insolvency in the case be set aside; that the oppo- 
nent be allowed to proceed to the execution of his judgment according 
to law, the syndic to pay costs of proceedings in both courts. 








No. 1248.—Smiru Bryan v. J. M. FREnNcu. 


Where a party leases a lot of ground in the city of New Orleans for the purpose of erecting a stable 
thereon to keep horses in, he has the right to remove temporarily the stone pavement therefrom, 
which is found to be injurious to the horses kept therein. 

If a lessee sublet the premises leased, in violation of a stipulation in the lease, the lessor may have 
the lease dissolved at his pleasure; and when the lease has been dissolved, the lessee is bound to 
return the premises to the lessor, and restore the pavement in the condition it was before 
removal, under penalty of damages. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
‘1 Buchanan & Gilmore, for plaintiff and appellant. Field & Shackel- 
ford, for defendant and appellee. 

Hyman, C. J. Plaintiff leased to defendant for the term of two years, 
from the lst November, 1865, two lots and material thereon, at the rent 
of $120 a year, payable quarterly. 

The lots are in the city of New Orleans, numbered 94 Basin street, and 
are between Gravier and Perdido streets. 

He sued to have the lease annulled, because defendant had violated the 
contract of lease, by removing the stone pavement which covered a part 
of the lots, and because defendant, without his consent, had sublet the 
premises to Isaac Baker, in contravention of the contract of lease, which 
prohibited defendant from subletting the property without plaintiff's 
consent. 

He averred that he had in vain notified defendant to restore the pave- 
ment, and that the injury and waste caused to the lots by defendant in 
removing the pavement, exceeded $800. For the sum of $800, with 
interest from judicial demand, he asked judgment against defendant, 
as well as judgment annulling the lease. 

Defendant, in answer, averred that he had leased the lots for the pur- 
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of erecting on them a stable for horses; that the paving stones were 
unsuitable for horses to stand upon; that it became necessary, in order 
to use the lots for the purpose for which they were leased, to remove 
temporarily the paving stones, and that he claimed the right to restore 
the pavement at the termination of the lease. He denied that he had 
sublet the lots, and asked for damages against plaintiff for slandering 
his title. 

The case was tried by a jury, who gave a verdict for defendant, without 
damages. The Judge rendered judgment pursuant to the verdict, and 
plaintiff has appealed. 

The property was leased by defendant, for the purpose of keeping 
horses therein, and erecting thereon a stable for horses, which purpose 
was known to plaintiff when he let the property. 

The stones used as a pavement and which defendant removed, were 
round, and were injurious to horses while standing on them. The pro- 
perty let could not be used for the purpose intended with advantage to 
the tenant unless the stones were removed, and we think that he had a 
right to remove them. See C. C. 2680, 31. 

When defendant leased the property no stable was on it, but materials 
for building a stable were there belonging to plaintiff. With these mate- 
rials, and with some furnished by defendant, he (defendant) built on the 
property let a stable, which by the contract of lease ‘* was to remain in 
tact for the benefit of plaintiff.” This stable he sold to Isaac Baker for 
the price of $1,087 35, which Baker paid. Defendant stated in the act 
of sale ‘‘that Baker was acting as his agent, and that Baker was also 
paying the sum of thirty dollars quarterly. 

Baker could not use the stable without using the ground on which it 
stood, and it cannot be perceived why he was to pay $30 quarterly beside 
the price of the stable, if it was not for the use of the ground on which 
the stable stood. 

The act of sale is artfully drawn to conceal as much as possible the real 
intention of the parties thereto, but no other conclusion can be arrived 
at from reading it, than that defendant intended by it to sublet to Baker 
a part of the property he leased from plaintiff. 

This subletting, by defendant, was in violation of the contract of lease 
between plaintiff and defendant, and gave the right to plaintiff to have 
the lease dissolved. 

This right plaintiff claimed, and notified defendant in writing to restore 
the pavement, which he should have done. See C. C. 2690. 

His neglect to restore the pavement makes him liable to plaintiff for 
its value. See C. C. 2691. 

There is proof that the pavement was worth $800. 

It is decreed that the judgment of the District Court be annulled, 
avoided and reversed. 

It is further decreed, that the contract between plaintiff and defendant, 
letting to defendant the property described in plaintiffs petition be 
annulled; that defendant deliver to plaintiff the premises under the con- 
tract of lease.instanter, and that defendant pay the costs of suit in both 
courts. 

It is further decreed, that within ten days from the day this judgment 
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becomes final, defendant restore the stone pavement on the lot in the 
same state that he received it, or in default thereof, he, defendant, pay 
plaintiff the sum of eight hundred dollars, with five per cent. per annum 
interest thereon from the day of default. 


Rehearing refused. 
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No. 1229.—A. J. Fry v. Duprey & Nexson. 


Where words in a written instrument may convey two different meanings, the one in harmony with, 
and the other antagonistic to, the law, that construction should always be given to them which 
will harmonize with the law. 

The words “in currency ” in a bill of exchange means legal currency. 

Where a party received for collection drafts on a bank in New Orleans, payable in currency, he vannot 
receive payment in any other than legal currency. His receiving payment in Confederate treasury 
notes,current at tiie time, will not release him from liability, because they were not legal currency, 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
John McKee, for plaintiff aud appellee. Bradford, Lea & Finney, 
for defendants and appellants. 


Brief for plaintiff and appellee. * * * The only question presented 
for the consideration of the Court in this case is: Is the defence set up, 
that Confederate currency was the consideration given for the obligation 
sued on sufficient? 

. The defence is not sufficient, and cannot be maintained. 

_ The letter of plaintiff, addressed to the defendants, dated 19th January, 
1862, in which the two drafts or checks for $1,000 and $500 were inclosed, 
coutain no instructions, and is silent as to the kind of money in which 
the drafts were to be paid; and although offered in evidence by the defen- 
dants, it contains nothing which can, by any possibility, exonerate them 
from liability to pay the plaintiff in current funds of the United States. 
The obligation remains unpaid, except to the extent of $130 70, for 
which credit is given; and the sum of $1,362 10 is still due, and must be 
paid in current funds. 

The defendants allege that the sum of $130 70 was paid in Confede- 
rate currency, and was accepted by the plaintiff. There is no proof of 
that fact in the record, and rests solely on their allegation in the answer. 
If such were the fact the Court would not grant us any relief, nor do we 
seek relief from any part of the contract which has been executed, even 
if that part had been liquidated by a payment in Confederate currency, 
which is not shown to have been the case. 

The attempt made on the part of the defendants to show by the testi- 
mony of Mr. Freret, that the two drafts in question were paid in Con- 
federate currency, is not admissible on the question involved in the 
obligation sued on. The plaintiff has nothing to do with the kind of 
currency in which the bank paid the defendants. 

If the defendants took Confederate currency, they done so at their 
own risk and on their own responsibility, and their act cannot bind the 
plaintiff. Besides their letter to the plaintiff, which is the obligation 
sued on, acknowledging the receipt of the two drafts, and apprising him 
that the sum of $1,500 was placed to his credit, is silent as to the kind 
of currency in which the drafts were paid. 

It isa pure, simple and unconditional obligation, that they held the 
sum of $1,500 of plaintiff's money, and subject to his draft. And when 
ealled on for the amount of their indebtedness they refused payment, 
except in the currency of the so-called Confederate States of Americas 
issued by a government not known to the law, but formed in direct 
violation of law, which has never been recoguized as a legal currency, 
and is worthless paper. 

. The letter of the defendants, written to the plaintiff, was their volun- 
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tary act, and contains neither condition nor any restrictive stipulation, as 
to the kind of currency which they had received for the drafts and which 
they would hold subject to his order, and they cannot now be permitted 
to allege and prove anything which would tend to modify their written 
obligation. It is on its face unconditional, and they are bound. There- 
fore, the bill of exception taken to the admissibility of Mr. Freret’s 
testimony was well taken. Even if admissible, it has no bearing on the 
question involved in this suit; and relates to matters which took place 
between the witness and the defendants; and the plaintiff, not having 
been a party to that transaction, and never, in the most distant manner, 
having ratified the act of the defendants, he is not bound. Williams’ 
administrator v. Boozeman, et al., 18 A. 532. 

The fact sought to be established by the testimony of Mr. Freret is, 
that as the defendants received Confederate currency for the two drafts, 
that is a sullicient reason why the defendants should not pay their obli- 
gation in current funds). The law says, that ‘‘ parol evidence is inadmis- 
sible to prove a modification of a written agreement, or to establish a 
subs quent parol agreement inconsistent with the written one.” Barthel 
y. E-tibene, 5 A. 315. 

In tie case of Garthwaite, Wheeler & Co. v. Wentz, et als. This was a 
suit biought to annul and set aside satisfaction of judgment, and the 
reuscripiion of a mortgage, on the ground that the attorney had no 
authority to receive payment in satisfaction of judgment in Confederate 
currency. The Court held, that ‘‘the mode of payment in treasury 
no‘es of the Confederate States of America was clearly proven, and the 
atto.ney had no right to receive such papers in payment of his clients’ 
judgment without their consent.” 19 A. 196. 

In the case just referred to the payment was declared a nullity, and 
the judicial mortgage ordered to be reinscribed, as the attorney was 
without the special authorization of his clients to receive Confederate 
currency in satisfaction of the judgment. 

In this case, if the defendants took Confederate currency, without 
special instruction from the plaintiff as to the kind of currency in which 
the drafts were to be paid, which on their face did not specify that they 
were to be paid in Confederate currency, they assumed the responsibility 
in taking such, and are bound to the plaintiff for current funds of the 
United States. 

** This Court has often held that it will not lend its aid to settle dis- 
putes relating to contracts reprobated by law. It will notice their illegal- 
ity ex officio, und allow it without any plea at any stage of the pleadings. 
Parties cannot be heard who ask relief from a violation of law. The law 
leaves them where their conduct has placed them.” Schmidt v. Barker, 
17 A. 261. 

The defendants, in their defence, seek to relieve themselves from 
liability on their obligation by showing that, because they received Con- 
federate currency for the drafts, the plaintiff necessarily was a party, 
thereby confessing their receipt of and circulation of this currency. 

They cannot be heard in such a demand, and relieved from their illegal 
‘act, and the odium and loss imposed on the plaintiff, who is an utter 
stranger to any complicity in the receipt of Confederate funds. 

The obligation sued is on its face unconditional, and does not show 
that it had Confederate currency usa basis. MeGuigin v. Ochiglevich, 
18 A. 96. 

In the case of Emerson v. Lee, 18 A. 135, a case in which the plaintiff 
was compelled by imprisonment to receive Confederate notes in payment 
of a mortgage, and this action was brought to recover the amount of the 
mortgage. ‘The Court held, ‘‘that in order to recover, it was essentitl 
for him not only to allege and prove that he retained and tendered the 
identical notes received by him, but he has failed to make the necessary 
proof, which it appears he might have done, as the payment was made 
to or in presence of his broker.” ; ’ 

“What a party receives and uses as money, whatever kind of paper it 
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is, must be paid in currency. Confederate notes are not monies, within 
the meaning of the law.” 

‘* By receiving and using the amount of the drafts, they became the 
debtors to plaintiff; they must pay in currency, unless they show, which 
they have not done, that plaintiff ratified their act.” Strauss v. Bloom 
& Co., 18 A. 48. 

In the case of Thomas v. Thompson & Barnes, decided on the 18th 
November, 1867, and not yet published, it was held that the defendants, 
having admitted the receipt of Confederate notes for the goods sold, 
they are bound to pay the claim of plaintiff in legal tender notes. 

In the case at bar, the defendants admitted the receipt of Confederate 
notes for the two drafts, and they are bound to pay in United States 
currency. 

Wherefore, we pray that the judgment of the lower court be ailirmed, 


Brief for defendants and appellants. —On the 29th of January, 1862, the 
plaintiff, by letter, transmitted to the defendants two drafts, one for 
31,000 and the other for $500, drawn on the 14th of the same month by 
the Branch of the Planters’ Bank of Tennessee, at Clarksville, on the 
Union Bank of New Orleans, with instructions tou place the same to his 
credit. See letter, p. 15. 

The drafts on their face are payable in currency, (pp. 14, 15.) They 
were actually paid in Confederate money, which, at that time, was the 
ouly currency paid by the banks in New Orleans. ‘The Planters’ Bank, 
by which the drafts were drawn, and the Union Bank, upon which they 
were drawn, were at that time dealing in Confederate money, and these 
drafts represented that kind of currency. 

The defendants collected these draits in the only currency in which 
they were collectable, and in which, according to their terms, they were 
payable. For it is proved, and there is no contradictory evidence, that 
the dealings in exchange between the bank by which the drafts were 
drawn, and the bank upon which they were drawn, represented only 
Confederate money; that ‘‘ currency” meant Confederate money, and 
wus so understood by the drawer and drawee; and that gold and silver 
and bank-notes did not, at that time, circulate as currency, but were sold 
ata premium. See testimony of Freret, p. 11; Froh. pp. 13, 14. 

On the 12th of February, 1862. fourteen days after the drafts had 
been mailed at Seguin, ‘lexas, the defendants advised the plaintiff that 
they had collected the amount of the drafts and placed it to his credit as 
he had instructed. This is what the plaintiff sues upon asa note or 
receipt. See letter, p. 3. 

It does not appear that any demand was made by the plaintiff upon 
the defendants tor the amount thus collected for over three years. 

Nor does it appear that the defendants were aware of the plaintiff's 
intention to entrust them with this collection, or that they agreed to 
undertake it prior to the reception of the letter enclosing the drafts; or 
that they charged or received, or were ever tendered the slightest com- 
pensation for their agency in this business. It seems, however, that 
they did gratuitously, trom motives of kindness, or some other motive, 
perform the mandate imposed on them by the plaintiff, and collected for 
his account a certain amount of currency, then known to be precarious 
and now to be illegal. It seems the plaintiff's game was to induce the 
defendants to collect this precarious currency for his account, and then 
leave them to keep it at their risk during all the chances of the war, and 
when it has proved worthless, to demand the same amount in the best 
currency afloat. We submit that this demand is as destitute of equity 
as unfounded in law. 

In their answer, the defendants denied generally the allegations of the 
petition, but admitted that they received certain drafts for collection 
(the drafts B and C at p. 14) which upon their face were payable in cur- 
rency; that by the term ‘‘ currency” was meant ‘*‘ Confederate money;” 
that according to the tenor, they did collect the amount of said drafts in 
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Confederate money, placed it to the credit of the plaintiff, and promptly 
advised him thereof; that they had paid him $137 92 on account in Confed- 
erate money, leaving in their hands a balance of $1,362 10, always in the 
currency aforesaid, which they have always been, and are still ready to 
pay, and which they tendered and deposited to the credit of the plaintiff. 
See answer, p. 5. 

The amount in Confederate money is admitted to have been on hand, 
on deposit in the cash-box of the clerk. See Rec., p. 13. 

We submit that the evidence sustains the allegations of the answer, 
and that even if the plaintiff had an equitable claim, which we deny, he 
cannot recover; because his demand is for an amount of Confederate 
money collected for his account, in pursuance of his mandate. It was a 
mandate to collect Confederate money, and no other kind of money 
could have been collected. 

We do not deem it necessary to cite authorities to show that such a 
cause of action cannot be maintained. 

Nor can it avail the plaintiff to pretend that he was ignorant that the 
term ‘‘currency” in the drafts meant Confederate money. He was 
bound to understand the import of the terms and the usages in vogue in 
his own business; and even if he was ignorant, the tenor of the drafts 
remained the same, and could only be collected in Confederate money, 
and no action can be maintained for such a cause. 

We pray that the judgment be reversed, and for judgment in favor of 
defendants. 


Iustey, J. On the 29th January, 1862, the plaintiff, by letter, trans- 
mitted to the defendants two drafts; one for one thousand dollars and 
the other for five hundred dollars, both drawn on the 14th of the same 
month by the Branch of the Planters’ Bank of Tennessee, at Clarkesville, 
on the Union Bank of New Orleans, with instructions to place them to 
his credit. Those drafts, upon their face, are payable ‘in currency.” 

On the 12th February, 1862, the defendants addressed and forwarded 
to the plaintiff the following letter: 

“A. J. Fry, Esg., Seguin Texas. 

Dear Sir—Your favor of the 29th ult. is received, enclosing two checks 
Planters’ Bank of Tennessee, on Union Bank of Louisiana; one for one 
thousand dollars and one for five hundred dollars, making fifteen hundred 
dollars, which we have placed to your credit, etc.” 

It is to recover the amount of these drafts, standing with the defen- 
dants to the credit of the plaintiff, that the present suit is brought. 

It is proved that the collection of these bills was made by the defen- 
dants in the treasury notes of the then so-called Confederate States; 
and these identical notes they have always retained, and they tender them 
to the plaintiff as the proceeds of the bills. 

The plaintiff demands legal currency. 

The result of the present controversy depends upon the construction 
to be placed on the words ‘‘in currency” used in the bills, for if the 
defendants’ are correct in their interpretation of the words, the plaintiff 
would have no standing in court. 

When words in instruments may convey two different meanings, the 
one in harmony with, and the other antagonistic to the law, the former 
should always, upon principle, be adopted; because, in that sense legal 
effect can be given to the instrument, whilst the other would render it 
nugatory. ©. C. 1946, 

























372 SUPREME COURT OF LOUISIANA, 









Fry v. Dudley & Nelson. 





The words in currency in the bills which the defendants undertook to 
collect for the plaintiff, means current money, in the legal sense. If the 
parties intended to attach a different meaning to them, the instruments 
themselves should show it, which they do not. 

It was so ruled, and correctly, in Dugan v. Compbell, 1 Tlammond, Ohio 
Rep., p.115. The defendants were not authorized to reccive in payment 
of the drafts anything but legal currency. 

They accepted the mandate, and although it was gratuitous they are 
nevertheless responsible, under the facts of this case, for their fanlt or 
neglect. C. OC. 2971, 2972,%2. 4 La. 28. 11 La.81. Imboden v. Rich- 
ardson, 15 A. 534. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs. 









No. 1350.—J. 8. & E. A. Asorr v. Frank Borce.—J. C. Wurrrte, 
appellant. 


Proof of notice of dishonor is indispensable to hold the endorser on a bill of exchange or promisso- 
ry note. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
John McKee and E. C. Mix, for appellees. Clarke & Bayne, for J. 
C. Whipple, appellant. 

LasavveE, J. This appeal is taken by J. C. Whipple from a judgment 
by default rendered and made final against him as endorser on two 
promissory notes. 

The certificate of the clerk is full and complete, showing that the tran- 
script contains ‘‘all the proceedings had, evidence adduced and docu- 
ments filed against J. C. Whipple in this case.” 

Such a certificate puts us in possession of all the matters argued or 
contested below, and enables us to examine whether or not the Court 
was authorized by proof to give judgment against the appellant as 
endorser. C. P. Arts. 895, 896. 

We have looked in vain in the record, for proof of notice, or some- 
thing equivalent, to the appellant as endorser, so as to make him liable 
as such; and, under the certificate of the clerk, we cannot presume that 
any such proof was offered. 8 L. 552;7 R. 451; 11 R. 212; 9 A. 235. It 
seems, on the contrary, that there was no evidence of that kind, from the 
following entry in the record, and this is all: 

‘*Testimony as against J. UV. Whipple. Counsel for plaintiffs, offers 
in evidence, two notes of $1,000 each.” 

This evidence was taken, and the judgment rendered, on motion of 
plaintiffs’ counsel, on the same day, 9th November, 1866. 

It is therefore ordered and decreed that the judgment rendered against 
J. C. Wipple, the appellant, be annulled and reversed, and it is further 
adjudged and decreed that judgment be rendered in favor of J. CO. 
Whipple and against the plaintiffs as in case of nonsuit. The appellees 
to pay the costs of this appeal and those below, so far as concerns the 
said appellant. 
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No. 1500.—Panrisu oF OrnuEans, (Right Bank,) v. A. F. Cocuran. 


The law authorizing the imposition of a license tax, on professions, trades, occupations and callings, 
is constitutional. 

An ordinance of the Police Jury levying a tax on trades, professions, etc,, must be uniform. 

An ordinance imposing a license on all persons in the Parish keeping a powder-magazine with more 
than fifty pounds therin, is not uniform, because others, keeping a less quantity, may follow the 
same occupation without obtaining a license, or paying the taxes, 


PPEAL from the Third Justice’s Court, Parish of Orleans, Collens, J. 
T. P. Sherburne, Parish Attorney, for Police Jury Parish of Orleans, 
Right Bank, appellees. C. E. Reynes, for defendant and appellant. 

Hyman, C. J. On the 29th December, 1866, the Police Jury of the 
Parish of Orleans, on the right bank of the river Mississippi, passed an 
ordinance styled ‘‘An ordinance to establish a uniform rate of taxes and 
licenses, on trades, professions, callings, and other business, and on 
hacks, drays, and other vehicles, for the year 1867, Parish of Orleans, 
Right Bank.” 

The ordinance declares ‘‘that from and after the Ist day of January, 
1867, taxes and licenses for professions, trades, callings, and other 
business throughout that portion of the Parish falling under the 
jurisdiction of the Jury, shall be defined, assessed and collected at the 
rates and sums specially set forth in the following sections: 

The 14th section of the ordinance imposes a tax of $400, payable 
quarterly and in advance, on every powder-magazine or place where 
powder is kept in quantity more than fifty pounds. 

The 26th section of the ordinance declares that for “all the above 
taxes, commonly known as licenses, laid by the Jury as aforesaid and which 
are made payable quarterly and in advance, the first quarter shall be due 
and payable from the Ist of January, 1867; the second quarter shall be 
due and payable from the Ist of April; the third quarter shall be due 
and payable from the Ist of July; the fourth quarter shall be due and 
payable from the Ist October.” 

The Police Jury brought suit against A. F. Cochran, a keeper of a 
powder-magazine in the parish of Orleans, on the right bank of the 
Mississppi river, to recover from him that part of the tax, imposed on him 
by the 14th section, which became due in April, 1867, according to the 
requirements of the 26th section. The Justice of the Peace before 
whom the suit was brought, rendered judgment against Cochran, and he 
has appealed. 

Cochran in answer to the suit denied that the tax was constitutional. 

The tax imposed by the ordinance is on the occupation and calling 
of Cochran, and not on his property. 

It is not unconstitutional to impose a tax on occupations and callings, 
The Constitution does not prohibit such tax, but it oe that tax- 
ation shall be equal and uniform. 

There cannot be uniformity of taxation on callings where a tax is 
imposed on some persons for pursuing a certain calling, while others are 
exempted from the tax who pursue thé same calling. 

The Jury, by its ordinance, has imposed a tax on every person whose 
calling is the keeping of a powder-magazine, and- who keeps in the 
magazine more than fifty pounds of powder, while every person who 
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pursues the same calling, but keeps a less quantity, is exempted from 
taxation on his calling. 

The tax imposed on defendant is unconstitutional. 

It is decreed that the judgment of the Justice of the Peace be annulled: 
and reversed. It is further decreed that there be judgment in favor of 
defendant, with costs in both courts. 





~~ 


No. 1328.—J. U. Lavitnesevuvre & J. A. Merne D’avsiGne 0. Hers oF 
Apam Freperic & Marte Louise Cosss, Tutrix and widow 
in community. 
A party, having a mortgage importing a confession of judgment, may proceed via executiva, although 


the mortgagor may have died subsequently, and his succession have been accepted with benefit of 
inventory. 


The act of 1865 exempting property from seizure and sale, does not apply to property mortgaged 
before the passage of the act. 

Where a mortgage was executed on land and slaves, while the relation of slavery was recognized by 
law, the subsequent abolition of slavery and the destruction of property in slaves did not 
annul the mortgage; it is still in force on the land. 


PPEAL from the District Court, Parish of Placquemines, Cazabat, J. 
Alfred Grima, for plaintiffs and appellants. £. H. McCaieb and 
T. W. Cullens, and J. Foulhouze, for appellees. 

TauiaFerRO, J. The succession of Adam Frederic, opened in the 
parish of Placquemines in April, 1866. Soon after, the plaintiffs and 
appellants, mortgage creditors of the deceased for the sum of $32,000, 
with interest, obtained an order of seizure and sale against the mortgaged 
property, a plantation situated in that parish, together with the appurte- 
nances, cattle, etc., belonging to the community which had existed 
between Mistress Frederic and her husband. 

The legal notices were served on Mrs. Frederic in her capacity of 
tutrix and widow in community, and, also, on all the heirs of age. The 
notice for appointment of appraisers was served upon her as administra- 
trix, she having in the interim assumed that office. 

The property was advertised for sale early in June; the sale to take 
place on the 7th July ensuing. 

On the 20th June, Mrs. Frederic filed two oppositions to the sale; one 
in her individual name as surviving widow, the other in her capacity of 
udministratrix. In the first-named opposition she alleges herself to be in 
indigent circumstances, prays fora partition in kind, and claims and 
designates to be reserved to her for a homestead, four certain arpents of 
land fronting on the Mississippi, with the depth of forty arpents, and that 
the sale, if made as advertised, be declared null and void. 

The other opposition was made in character of administratrix. She 
therein alleges that at the time of the seizure and advertisements, the 
succession was not represented, and that no legal notices or other process 
or proceedings could be had contradictorily with the said succession, in 
order to legally effect a judicial sale; that the heirs are only beneficiary 
heirs, and could not stand in judgment; alleges the insolvency of the 
succession; that there are privileged debts to the amount of $2,164, 
which are to be paid out of the proceeds of the property seized; that the 
succession having been accepted, with benefit of inventory for the two 
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minors, executory process could not legally issue, and that the mortgage 
creditors could only be paid in due course of administration. She prays 
finally that the sale be enjoined, or if maintained, that the proceeds be 
paid over to her for distribution. 

Upon these issues the parties went to trial in the court below. Judg- 
ment was rendered, declaring the proceedings taken by the mortgage 
creditors to be valid, allowing to the widow one thousand dollars, under 
the Homestead Act of 1852, and admitting all the privileged claims set 
out in the opposition of the administration, amounting to $2,164, the 
whole to be paid with privilege and preference out of the proceeds of 
the sale of the property. The plaintiffs appeal; and the widow joins in 
the appeal. 

It is settled by frequent decisions of this court, that a party, having a 
mortgage importing a confession of judgment, may proceed via executiva, 
although the mortgagor may have died subsequently, and his succession 
have been accepted with benefit of inventory. 1 An. 205; 2 An. 145, 209, 
509; 12 An. 551. 

All the proceedings in relation to the seizure seem to have been 
regular. The widow cannot avail herself of the provisions of the liberal 
act of the Legislature, passed in December, 1865. The obligations sued 
upon where contracted before the enactment of that law. She is entitled 
to the benefit of the Homestead law of 1852, which was in force prior to 
execution of the original notes by the decedent. The counsel of the 
administratrix argues in his brief, that the mortgage when executed 
comprised slaves as well as land, and that the mortgage, being indivisi- 
ble, was vitiated throughout, and rendered null and void. We think the 
position untenable. 

At the time the mortgage was executed, contracts of that kind were 
tolerated by the then existing laws. When slaves ceased to be regarded 
as property, the security afforded previously by the mortgage on both 
land and slaves, underwent a reduction by resting only upon the land. 
The question raised in argument is not presented in the pleadings. 

The plea of prescription, we think not available. The renewal of the 
obligations acts as a bar to prescription. 

In regard to the question of privileges, we think the opposition 
should be sustained, as to the items $96, wages of cook; $240, wages of 
nurses, and $400, biil of groceries. These several accounts were paid by 
several of the relatives of the mortgagor a short time before his decease. 
No subrogation took place, and the obligations, being extinguished at 
the opening of the succession, cannot be considered as debts against it. 
The item $300, ‘‘ salary of teacher of the minors,” does not come within 
the provisions of article 3179 of the Civil Code, and should have been 
rejected. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be amended, so as to reduce the amount thereby 
awarded for privileged debt to the sum of eleven hundred and twenty. 
eight dollars; and it is ordered that as herein amended, the said 
judgment be affirmed; the costs in both courts to be borne by the 
succession. 


Rehearing refused, 
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No. 607.—Wiuiu1am Miruorr v. L. Wetss. 


Damages will be allowed as for frivolous appeal, where the record discloses the fact that the appeal 
was taken solely for delay. 


PPEAL from the Sixth District Court of New Orleans, Leaumont, J, 
Roselius & Philips, for plaintiff and appellee. E. Cumbray, for 
defendant and appellaut. 

Hyman, C. J. Defendant has taken a suspensive appeal from a final 
judgment rendered against him, after judgment by default, for the sum 
of $388, with five per cent. interest thereon, from 15th June, 1861, $2 50 
cost of protest and costs of suit. 

The action of plaintiff is brought on a note of hand, made by defen- 
dant for $388, payable 15th June, 1861, to order of plaintiff. At its 
maturity it was protested for non-payment. 

There appears to have been no motive for taking the appeal, but to 
delay payment. 

Plaintiff has asked, in his answer to the appeal, that the judgment be 
affirmed, with damages, for the frivolous appeal. 

It is decreed that the judgment appealed from be affirmed, and that 
plaintiff recover of defendant twenty-five dollars as damages, defendant 
to pay costs of appeal. 


~ 








~~~ 





No. 1520.—Succrsston or Mrs. Louisa Routrixe, deceased.—On Oppo- 
sition to the Account of the Administrator and Tutor of the Minors. 


Where a particular item in a tutor’s account and tableau is not sustained by evidence in the record, 
the judgment homologating the tableau will be annulled, so far as that item is concerned, and 
the case will be remanded to enable the parties to introduce .he prvofs. 


PPEAL from the District Court, Parish of Jefferson, Cazabat, J. 
N. Commandeur, for appellant. D. C. Labatt, for appellee. 

TaLiAFERRO, J. Rohlfing, in 1456, upon the decease of his wife, Louisa, 
who had been previously married to Greiner, became administrator of 
her estate and tutor to her three surviving children, all of whom were 
then minors. One of these minors was the issue of her last marriage, 
the other two of her first marriage. 

In April, 1867, Charles and Louisa, the minors Greiner, the former 
having attained the age of majority, and the latter being emancipated by 
judicial proceedings, took legal measures against their former tutor to 
require from him an account of their tutorship and of his administration 
of the estate, which being rendered under an order of court were strenu- 
ously opposed throughout. 

After undergoing many alterations in the court a qua, the accounts 
were homologated by a judgment of the court, and from that judgment 
the administrator and tutor appealed. 

The only question it seems presented to this Court is, as to the charge 
of the tutor against Louisa, (one of his wards) of $1,440 for boarding 
and education for eight years. This item was reduced to seven hundred 
and twenty dollars by the judgment of the court below. 

It appears from the record, that in regard to most of the items of the 
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administrator’s account, a kind of agreement was entered into by the 
counsel of the parties, and signed by them, specifying such as were to be 
stricken out, reduced in amount or admitted as charged. In this list is 
the charge of $1,440 for board and education of Louisa Greiner, reduce«t “ 
to half the amount. In relation to this item, neither party seems satis- 
fied with the adjustment made of it. 

Seeing no regular account of the tutorship of these minors, and no 
vouchers or evidence of any kind supporting the account presented, we 
are induced to think that equity requires that the case should be re- 
opened in the court below, in order that the parties may adduce their 
proofs, and a full investigation of their rights be made. 

It is therefore ordered, adjudged and decreed, that that part of the 
judgment of the District Court, which decrees the sum of $720 in favor 
of the tutor against his ward, Louisa Greiner, be annulled, avoided and 
reversed; that in all other respects the judgment be confirmed. 

It is further ordered and decreed that the case be remanded, in order 
that the settlement of the affairs of the tutorship of the minor, Louisa 
Greiner, be strictly made according to law. 

It is further ordered, that the appellant pay the costs of this appeal. 





No. 1358.—GrorGce Merz v. JosepH Kaiser anp J. Mapison WELLs. 


Where a party has his domicil in one town or city and his office in another, notice of protest may be 
served on him at either. 

The holder of a promissory note, endorsed by himself, is not bound to show a transfer of the note back 
to him. 


PPEAL from the District Court, Parish of Jefferson, Cazabat, J. 
A. Derbes and J. M. Dirrhammer, for plaintiff and appellee. W. 
Baer, for Kaiser. R. Preston and D. C. Labatt, for Wells. 

TaiaFeRRO, J. The plaintiff sues on a promissory note, drawn paya- 
ble to the order of J. J. McKever by Kaiser, and endorsed by the payee, 
and also by J. M. Wells and the plaintiff himself. 

The note is for $3,000, dated December 26th, 1865, and payable thirty 
days after date. It was duly protested at maturity for non-payment, and 
notices served upon the endorsers. 

The defence is, want of proper notice of protest, and a denial of the 
right of plaintiff to sue, as his endorsement upon the note shows that he 
had transferred it. 

The plaintiff had judgment in the court below, and the defendant, 
Wells, appealed. 

We think there was no error in the judgment appealed from. 

It is well settled that the holder of a negotiable note or bill, even at 
the trial, may strike out any endorsements which are not stated in the 
declaration. Bayley on Bills, p. 106. 12L.98. 16L. 217. 9R. 155. 
5 A. 120. 

The plaintiff's action is only against the drawer, and the defendant, 
Wells, as endorser. The plaintiff, under the authorities cited, was not 
bound to show a transfer of the note back to him. 

48 
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The notice to the defendant, Wells, as endorser, was properly served 
at his public office, by delivery to his private secretary. 
It was not necessary to serve it at his domicil. Story on Promissory 
Notes, see. 312; Story on Bills, sec. 297. 14 L. 494. 15 L. 51, 113, 115, 
_Itis therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, the defendant and appellant paying costs 
of this appeal. 


Cie LID PEP PLEPrmPpm~Depm—»mr»mYP~L_EIA 


No. 1599.—Tue Srate or Louistana v. Georce M. Doxe anv R. J. Bai, 
in solido. 


The impediments contemplated by Art. 15 of the Civil Code, are those that would render the mar- 
riage a nullity. 
Failure to obtain the consent of the parent to the marriage of a minor is only good cause to disinherit 
_ theminor. C.C. 114. 
The bond given, conditioned that no legal impediment existsto the marriage wili not be forfeited, 
because one of the parties, a minor, failed to obtain the consent of the parent. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
_ B. L. Lynch, Attorney General, for State, appellant. Roselius & 
Philips, for appellees. 

Lasavve, J. The State of Louisiana claims of the defendants in solido 
the sum of $1,000, asa forfeiture of a bond of the following tenor: 

‘* Be it remembered that George M. Dole, as principal, and R. J. Ball, 
as surety, acknowledge themselves indebted unto the State of Louisiana 
in the sum of one thousand dollars. 

‘* Whereas, the above bounded George M. Dole has applied to the 
undersigned, Third Justice of the Peace for the parish of Orleans, and 
has obtained from him a license to marry Miss A. Petrie. 

‘* Now, the condition of the above bond is such, that in case within 
two years from this date it should appear that there existed any legal 
impediment to said marriage, then, and in that case the above obligation 
shall be null and void, or else it shall remain in full force and virtue. 

‘Signed at New Orleans, 8th November, 1866, by the parties and the 
Justice of the Peace.” 

The defendants pleaded the general issue. 

The court below gave judgment for the defendants. 

' The alleged forfeiture of the bond is stated in the petition, to consist 
in this: 

‘*That at the time of the execution of said bond, there did exist a 
legal impediment to said marriage, to-wit: the minority of Miss A. Petrie, 
said marriage being contracted without the consent of the only surviving 
parent of said minor.” 

We are of opinion that the impediments contemplated by Art. 105 of 
the Civil Code, under which this bond was given, are those that would 
cause the nullity of the marriage. 

The want of consent of a parent, toa minor child to marry, has not 
that effect; it is only a good cause to disinherit the child. C. C. Art. 114. 


Judgment affirmed, 
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No. 1356.—Nussaum & Brotuer v. J. Mars & Co. 


Where evidence has been admitted, without objection in the lower court, the Supreme Court will 
consider it, though it might have been excluded on legal grounds. 

Where a merchant in New Orleans purchased a lot of cotton, ata fixed price, which was in a ware- 
house in Texas, and took the receipt of the warehouse tor the number of bales purchased, al! tire 
risk falls on the purchaser from that moment, and the vendor is not responsible for the loss of 
the cotton from the date at which the purchaser came in possession of the warehouse receipts. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Dalsheimer & Buck, for plaintiffs and appellees. Phillips & Levy, 
for defendants and appellants. 

Howett, J. The plaintiffs, residents of Texas, in 1862, transferred to 
the defendants, merchants in New Orleans, several warehouse receipts 
for twenty-one bales of cotton, with the marks and weights of the bales, 
and stored in a warehouse in Jefferson, Texas, weighing 10,780 lbs., and 
amounting at 10 cents to 1,078, in settlement of a note of theirs held by 
the defendants, which, on receipt of said warehouse receipts, they 
requested to be sent tu them. On the 7th March, 1862, the defendants 
acknowledged the letter containing said ‘‘ receipts for twenty-one bales 
of cotton, in payment of your account with us;” and on 26th same month, 
wrote: ‘‘ We enclose your note due of $908 16, settled by cotton depos- 
ited at J. & J. C. Murphy’s warehouse, on storage for our account.” On 
the 4th of April following, they again wrote, enclosing a statement of 
plaintiff's account with them, showing an error in favor of the latter of 
$337 64, which they said was only discovered on balancing the account 
on the Ist of April, informing plaintiffs that they only wanted as much 
cotton as would cover the amount due them, as they could buy for less 
than ten cents in New Orleans, and proposing to buy the balance of cot- 
ton overpaid to them in error at 71¢ cents, and authorizing plaintiffs to 
draw on them for the difference, if the proposition is accepted; saying, 
that about 15 bales would cover their claim, but retaining the warehouse 
receipts. 

To this letter no reply was received; but on the 28th March, a few days 
prior to its date, the plaintiffs wrote to defendants, informing them of a 
mistake of $340 57 overpaid, ‘‘ which,” they say, ‘‘ you will please settle 
Messrs. Kaiser & Joseph’s note for usand credit us with the balance, 
and when one of us will be down we will settle with you.” 

This letter, we presume, from the tenor of defendant’s letter of 4th 
of April, was received before the latter was written. No further commu- 
nication passed until June, 1865, when defendants sent an agent with 
said receipts, and an order for the twenty-one bales ‘‘ belonging ” to them, 
as per receipts. When this agent arrived at Jefferson, Texas, he was 
informed by the warehouse keepers, that thirteen bales of said cotton 
had been impressed by the so-called Confederate Government, leaving 
eight bales, two of which were claimed by the said Murphys for storage. 
He paid all the charges, and shipped the eight bales to defendants, 
retaining the receipts for the 13 bales. Some days after, he met at said 
warehouse one of the plaintiffs, who set up no claim to any of the cotton, 
but congratulated him (the agent) on having been able to save six bales 
for defendants. 

At a subsequent interview the said plaintiff informed the agent that a 
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mistake had occurred in the settlement with defendants, and asked the 
agent to pay the difference in money to rectify the mistake, which was 
declined, as the agent was unauthorized, and said plaintiff was referred 
to defendants, who were perfectly able to pay. The eight bales of cotton 
were shipped by the defendants to Liverpool, and sold. 

Upon this state of facts the lower court gave judgment in favor of 
plaintiffs for one thousand five hundred and fifty dollars and twenty-one 
cents, with interest from judicial demand, as the vaiue of six bales claimed 
by them, as not having been sold to defendants, and allowed the latter 
three hundred and eighty-six dollars and thirty-two cents, on their recon- 
ventional demand, for charges, etc., on the cotton; from which judgment 
the defendants have appealed. 

They contend that in the form of action adopted by plaintiffs, the lat- 
ter can recover nothing. As the evidence is admitted without legal 
objection, we can determine the rights of the parties. 

We think it clear from all the facts, that the twenty-one bales of cotton 
were at the risk of the defendants, and that all that the plaintiffs are 
entitled to recover from the defendants is the excess over the amount of 
the indebtedness of the former to the latter. This is the view which the 
plaintiffs took of the matter at the time of the transaction, and which 
they held after the cotton had been shipped by defendants’ agent in 1865, 
as shown by what passed at their interview with said agent. 

The defendants seemed to have entertained a different view, when they 
discovered the error in the amount due them in 1862, and made a propo- 
sition to take any excess in the quantity of cotton, at a smaller price, but 
their subsequent conduct was in harmony with the plaintiffs’ view, and 
they, in accordance therewith, sent the receipts and an order for the 
whole twenty-one bales, and accepted and sold the eight. 

Whatever may have been the respective rights and obligations of the 
parties, prior to this action on the part of the defendants and acquies- 
cence of the plaintiffs, we think it then resulted that the defendants 
were considered the owners of and responsible for the whole twenty-one 
bales, which were delivered to them in March, 1862, by the delivery of 
the warehouse receipts, containing the marks and weights, and plaintiffs’ 
letter fixing the price and total amount. 

The defendants at that time reported to the plaintiffs the amount actu- 
ally due by tke latter, showing the sum then in their hands belonging to 
plaintiffs, which sum we consider correct, differing only a few dollars from 
the amount claimed by plaintiffs in their letter of 28th March, 1862. 

We do not see how, under the facts, the plaintiffs could select any six 
bales as not having been sold, and require the defendants to pay the value 
thereof at the date of instituting suit. The possession of the warehouse 
receipts, in this particular case, was the possession of the property. We 
must decide this case on the evidence before us. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiffs recover of defendants the sum of three hundred and 
thirty-seven dollars and sixty-four cents, with legal interest, from the 
10th March, 1862, and costs in the lower court; and that defendants’ 
reconventional demand be dismissed, plaintiffs and appellees to pay 
costs of appeal. 
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No. 1094.—Mrs. Wivow be Sr. Romes v. Lever Stream Corron Press. 


Payment of dividends of stock to a person not authorized to receive it, will not protect the com- 
pany from again paying it to the owner. 

Prescription only begins to run against a dividend, declared by a company in favor of a stockholder, 
from the period at which he became aware of his right to claim it. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
C. Roselius & A. Philips, and L, E. de St. Romes, for plaintiff and 
appellant. Lacey, Marks & Buller, for defendant and appellee. 


Brief of plaintiff and appellant. The plaintiff and appellant avers that 
she is the owner of sixty-six shares of the capital stock of the Levee 
Steam Cotton Press Company, and as such entitled to $2,376, dividends 
declared on the same during the years 1848, 1849, 1852 and 1853. 

The defendant admits that the plaintiff was the owner of the stock, 
and that the dividends were declared as stated; but set up the special 
defence that the dividends were paid to, and the stock sold by Pierre 
Deverges as the agent of the plaintiff. 

From these pleadings it is evident that the burden of proof devolves 
on the defendant. 

There is no evidence of the agency of Deverges, so far as these trans- 
actions are concerned. On the contrary, it appears that on the 18th of 
January, 1845, two years before the first of the dividends claimed in this - 
ease was declared, a special power to collect a dividend of three hundred 
and forty-four dollars ($344) was given to Deverges. Yet in the absence 
of all proof on this subject, judgment was rendered for the defendent. 

This decision, we respectfully submit ought to be reversed, and judg- 
ment rendered in favor of the plaintiff, as prayed for in her petition. 


Brief of defendant and appellee. * * * Itis not denied that the div- 
idends sued for by plaintitf were paid to Deverges, claiming to be agent, 
nor is it denied that he, pretending to act as agent of plaintift, transfer- 
red the sixty-six shares to Cohen. It is huwever asserted, that Deverges 
was not the agent of Widow de St. Romes, or authorized to receive pay- 
ments of dividends, and to make transfer of stock. This case, then, pre- 
sents a simple question of fact. Was Deverges the agent of plaintiff, or 
authorized by her to receive payment, or make transfer? If he was, then 
the judgment of the lower court must be affirmed; if not, that judgment 
must be reversed, and a decree rendered protective of plaintift’s rights. 

We proceed to show: 

That Deverges at the time he received payment of dividends, and 
made transfer of stock in the capacity of agent of Widow de St. Romes, 
was really and truly such. 

Had it have been in the power of defendants, to have produced upon 
the trial a written power of attorney, this question of fact would svon 
have been put to rest; but that document having been destroyed, as we 
may well presume, by the conflagration of the cotton press, in the year 
1858 or 1859, (Record, p. 19) or by the military authorities in 1862, ‘‘at 
which time they took possession of the press, the office, safes, books, 
armoirs, and everything else, and destroyed the most part of the com- 
pany’s records,” the defendants are driven to secondary evidence to prove 
the fact of agency. And here, we hope, the Court will bear in mind 
that this secondary evidence is adduced, not to establish a general 
agency, but for the purpose of showing such intimate and extended 
relations between Deverges and plaintiff, as to preclude any other pre- 
sumption, than that he had the special power to receive the payments of 
dividends, and to make the transfer of stocks in controversy. * * * 

* * * Deverges, as shown by general reputation, having been the 
agent of Mde. de St. Romes for many years immediately previous to his 
death; this agency, having been admitted in the insolvent proceedings 
of Deverges, to which plaintiff was a party; his power to represent her 
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having been recognized by the banks; a special power of attorney to 
collect dividends from the New Orleans Insurance Company having been 
given; Mde. de St. Romes, by a special power, having authorized Dever. 
£es to collect dividends, not only from the New Orleans Insurance Com- 
pany, but also the dividend of 1845 from the defendant; it having been 
the invariable custom of defendauts not to pay dividends to an agent, 
nor through him to transfer stock, without the production of a power of 
attorney; and the original certificates of stock held by Mde. de 8t. 
Romes, beirg in the hands of defendants and cancelled; how can Your 
Honors, under such circumstances, come to any other conclusion, than 
that Pierre Deverges was specially authorized to receive and receipt for 
the dividends belonging to plaintiff, and to transfer the sixty-six shares 
of stock, which she tormerly owned and held? 

The attempt to collect the dividends and the value of the stock, is eyi- 
dently an after-thonght on the part of plaintiff. The dividends became 
due in the years 1848, 1849, 1852 and 1853, respectively, and in the last 
mentioned year, the transfer of the stock was made; and yet it was not 
until 1861 that plaintiff set up a reclamation for the dividend and stock, 
Why this long delay? Your Honors’ will find an answer to this question, 
in the fact that Deverges became insolvent, and went into court in 1858 
or 1859. Up to that time plaintiff considered Deverges good, and there- 
fore presented no claim against the company. Then she discovered his 
insolvency, and attempted to make up her losses through him by the 
present suit. 

The defence made is conclusive, but another may be found in the pre- 
scription pleaded by defendants. This point is too clear to require an 
argument. It speaks for itself. 


Instey, J. Mrs. de St. Romes was the owner of sixty-six shares of the 
capital stock of the Levee Sleam Cotton Press, a duly incorporated com- 
pany, located in the city of New Orleans, and as such was entitled to 
dividends on her stock, declared in the years 1848, 1849, 1852 and 1853. 
Her original right to these dividends is not denied, but it is urged by 
way of defence, that these dividends were duly paid to her agent, Pierre 
Deverges, who was authorized by her to receive them, and also to sell 
the stock, which he did to C. A. Cohen, sometime in the year 1853, and 
that the original certificates were surrendered and cancelled. 

The prescription of three, five and éen years is also pleaded. 

On the merits, the case presents a simple question of fact: Was Pierre 
Deverges the duly constituted agent of the plaintiff, to receive payment 
of and to grant a valid acquittance for these dividends, and to sell her 
stock? 

A careful perusal of the testimony in the record, the fact of the destrue- 
tion of the company’s papers being borne in mind, has failed to satisfy 
us that Deverges was clothed by the plaintiff with authority either to 
receive her dividends for the years in which they are now claimed or to 
cell her stock in the company. 

There is a special power in the record to Deverges from the plaintiff, to 
receive her dividends for the year 1845, two years previous to the year 
in which the first dividend is now claimed, but we cannot infer from that 
that similar powers were given for subsequent years. 

The plea of prescription is untenable. 

The defendant’s charter is not in the record, so that we cannot ascer- 
tain from that, what, if any, regulation was therein made in regard to 
dividends, the company might from time to time declare. 
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~ The possession by the company of the dividends declared by it, being 
that of a mandatary is a precarious one, unless it shows some initial 
point at which its possession was one, animo domini. 

Itis discretionary with incorporated companies to declare dividends 
whenever they think proper, and it is only from the period at which a 
stockholder becomes aware of his right to claim dividends declared in his 
favor, that the vice of precariousness is purged, that the nature of the 
possessor beeomes changed, and the initial point for prescription is deter- 

ined. 
™ here is nothing in the record to show that the defendant’s possession 
of the plaintiff’s dividend was ever any other than a precarious one. 

Itis therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed; and it is further 
ordered, adjudged and decreed that the plaintiff, Mrs. Widow de St. 
Romes, have judgment against, and do recover from the defendant, the 
Levee Steam Cotton Press, for the sum of two thousand three hundred 
and seventy-six dollars, ($2,376) with legal interest from judicial demand, 
and the costs of suit in both courts. 





On REHEARING. 


Howett, J. A rehearing has been granted in this case for the purpose 
of amending the decree on the prayer of the appellant, to the effect that 
she be recognized as the legal owner of the stock claimed, or her right to 
claim it be reserved. 

As the alleged transferree of the stock was not a party to this suit, the 
plaintiff could not justly be recognized as owner of the stock in ques- 
tion; but we think a legitimate sequence to our opinion heretofore 
expressed, is a reservation of her right to claim said stock in a proper 
proceeding. 

It is therefore ordered, that the decree rendered herein by us be 
amended by adding the words, ‘‘ and that plaintiff’s right to claim in a 
direct action the stock in controversy herein be reserved.” 





No. 1759.—Successton oF Danret Cristie. 


The domicil of the husband controls that of the wife. 

Where the husband, domiciled in Louisiana, dies, leaving property in the State, the surviving 
wife is entitled to the benefit of the Homestead law, notwithstanding she has never resided in 
the State. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Miller & Huntington, for appellant. Hornor & Benedict, for 
appellee. 

Howett, J. The widow of the deceased has appealed from a judgment 
dismissing her opposition to the account of the administrator, claiming 
one thousand dollars, under the Homestead law of 1852. Ses. Acts, 171. 

The facts are, that the deceased was married, in 1845, to the opponent, 
in New York, where they both resided. After the birth of two children, 
he left for California, and subsequently (the date not being fixed) came 
to this city, where he was residing at the date of his death, and where 
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his succession is now under administration; his wife and children remain. 
ing all the time in New York, and never having been in Louisiana, 

The widow is shown to bein necessitous circumstances; one of the 
children, a daughter, is married, and the other is about twenty-one years 
old, and contributes in part to the support of his mother. 

The question is, are they entitled to the benefit of the Homestead Act? 
This is denied by the administrator, vu the authority of the case of the 
S — ::sion of Cooper, 18 A. 36, and that of Stewart v. His Creditors, 12 A, 
89. inthe former, such a demand was refused, on the groand that the 
residence of both husband and wife, at the death of the former, was in 
Mississippi, and the Homestead law was enacted for the benefit of those 
domiciled in this State at the time of the death. 

In this case it is admitted that the domicil of the husband was in 
Louisiana at the time of his death, and, as by our law the domicil of the 
wife is the domicil of the husband, the case of Cooper is not precisely in 
point. The other is not applicable. 

We think the domicil of the husband must control in this matter, and 
regulate the rights of the wife and children under this act, with the same 
propriety that half of the community property is given « a wife who hag 
never been in the State. See 7N. S. 42, and4L. 191. 

The evidence shows that the widow is in possession of property worth 
one hundred dollars, and under the provisions of the statute, she is 
entitled to the usufruct of nine hundred dollars out of this succession 
during her widowhood, when it vests in the children of the deceased. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the opposition of Eleanor Christie, widow of Daniel Christie, 
deceased, be sustained, so far as to amend the account filed by John 
Christie, administrator, by placing her thereon as surviving widow and usu- 
fructuary for the sum of nine hundred dollars, to be paid by privilege and 
preference under the provisions of ‘‘ An act to provide a homestead for 
the widow and children of deceased persons,” approved March 17th, 
1852. Costs of opposition and of appeal to be borne by the succession, 











No. 1330.—AnpDrREw Rosrnson v. JoHN CLARE. 


A made a contract with Bto make a cotton press, and paid him the price agreed upon in advance; B 
made the press and pointed it out to A in his foundery as his property; A afterwards sent for the 
press, and was informed that B "1 sold and delivered it to a third party; A then brought suit for 
the price he had paid, which B re-is'ed, on the ground that it was a suit to rescind the cuutract, 
and he had not been put in detau't :ccording to Art. 19% ofthe C.C: AHeld—That B, by his own 
act, having put it out of his power to deliver the press, could not avail himself of the plea of 
default: Held—further, that B was bound to return the price which he bad received, with 
interest, to A. 

PPEAL from the Fifth District Court of New Orleans, Leaumoni, J. 
Miles and Thomas Taylor, for plaintiff and appellee. Buchanan & 


Gilmore, for defendant and appellant. 

Hyman, C.J. Defendant contracted to make a screw baling cotton 
press for plaintiff, and for its price plaintiff gave him $750. 

Defendant made the press, placed it in his foundery and pointed it out 
as plaintiff's property. Plaintiffdid not take it away at the time, but 
afterwards went to defendant to get it. 
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~ Defendant had not then the press; had sold it to a third person, and 
could not deliver it to plaintiff. 

Plaintiff brought suit to recover from defendant the money paid for 
the press, with interest. 

Defendant regards this suit as an action to rescind the contract of sale, 
and to recover the price paid thereon, and his defence is, that he was not 
putin default in the mode prescribed by Art. 1905 of the Civil Code, and 
that he has always been willing to deliver the press. 

We do not think it necessary for plaintiff to make demand of defen- 
dant as required by the article cited. 

Defendant, by his own act, put it out of his power to deliver the press, 
and it would have availed nothing in making the most formal demand on 
him. Lex neminem cogit ad vana seu inutilia peragenda. The judgment 
appealed from is in favor of plaintiff. We perceive no reason why it 
should be reversed. It is affirmed at defendant’s costs. 


~-“_ 





No. 1585.—Samvuet Batey et al. 7 Wipow Emmy Wootro x et al. 


The mere recital of a primarily existing mortgage is insufficient to supply the want of reinscription 
of such mortgage. 
" One of the essential requisites of anact of reinscription of a mortgage is, that the reciting act must 
contain a clear and definite description of the property mortgaged. 
The reinscription of a mortgage must be made before the expiration of ten years, reckoning from its 
date as between the parties, and from the time of inscription as to third persons. C. ©. 3333. 
The reinscription of a mortgage dispenses with the examination beyond the period of ten years 


preceding. 
The renewal of the registry of a mortgage, after the lapse of ten years from the date of first inscrip- 
tion, will not affect an ordinary third p or subseq mortgagee, but its omission cannot 





avail a subsequent purchaser who has assumed the mortgages in the act of sale. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
A. N. & H. N. Ogden, for Samuel Batey et al. Barrow & Pope, for 
N. Hobson, appellant. 

Tauiarerro, J. The plaintiffs, holders of two promissory notes, each 
for $13,489 58, with a large accumulation of interest, and secured by 
mortgage on a plantation in the parish of Iberville, took out an order of 
seizure and sale against the property, now owned by and in possession 
of the defendant. This proceeding was commenced in January, 1866. 

In the latter part of March of the same year, Hobson, representing 
himself as the owner and holder of various promissory notes for large 
amounts, also secured by mortgage on the same property, came in by 
way of third opposition, and obtained an injunction to restrain the sale 
of the mortgaged premises, alleging that the obligations upon which the 
plaintiffs were proceeding were prescribed, and especially averring that 
the mortgage which had been given to secure their payment, was lost for 
want of the reinscription within ten years of the time of its inscription. 
He prayed that in the event of a sale, the proceeds of the property should 
be applied to the payment of his mortgage debt, claiming for himself 
priority of mortgage. 

The proceeding via executiva was, at the plaintiffs’ instance, changed to 
the via ordinaria. 

After trial had, judgment was rendered recognizing the plaintiffs’ pre- 
tensions to the right of first mortgage, and directing the proceeds, or @ 
49 
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sufficient amount thereof, to be applied first, to discharge the two noteg 
of plaintiff and interest thereon, and the residue to be applied to the 
payment of a judgment obtained by the opponent and plaintiff in injune- 
tion against Mrs. Emily Woolfolk on the 11th of May, 1866. 

From this judgment of the lower court, the plaintiff in injunction 
appeals. 

The facts we find to be these: 

The plaintiffs, heirs of Jessee Batey, deceased, by their attorney in fact, 
Robert McBeth, on the 18th of January, 1853, sold to Washington Barrow 
and John S. Barrow, a plantation and a number of slaves located thereon 
for $112,500, of which the sum of $20,000 was paid in cash, and for the 
remainder the purchasers executed seven promissory notes, falling due 
respectively on the 1st day of January, in the years 1855-6-7-8-9, ’60 and 
1861. 

The note, falling due 1st January, 1855, being drawn for $11,562 50, 
the others for $13,489 58 each. 

These notes were all paid except the two last, viz: the note falling due 
1st January, 1860, and the one falling due 1st January, 1861; all the 
interest on these two notes was paid up to 2d February, 1862. The order 
of seizure and sale was issued on the 31st January, 1866. The payment 
of the interest at the time entered upon the notes is fully proved, estab- 
lishing clearly that the notes are not prescribed. 

The mortgage was by authentic act, and contains the pact de non alien 
ando. The act of sale and mortgage was recorded in the parish of Iber- 
ville, on the 18th February, 1853. This mortgage has never been 
reinscribed. 

On the 12th of February, 1856, Washington Barrow sold his undivided 
half of the property to William Patrick and Joseph B. Woolfolk at the 
price of $75,000—$10,000 of which was paid in cash; and for the credit 
portion three notes, falling due as follows: one for $6,255 21 on the Ist 
February, 1862; the next for the like sum, and the third for $18,765 63, 
the last two becoming due on the Ist February, 1866. 

Ten notes, of smaller amounts, were executed also by the purchasers 
for the payment of the annually accruing interest on the larger notes, 
Patrick and Woolfolk, in this act of sale, mortgaged the property to 
secure the payment of the notes, and assumed in part payment of the 
price, ‘‘to pay the one-half of the mortgage debt due by Washington 
and John S. Barrow, on the property above sold, as per accouut of sale 
and mortgage passed before Louis Petit, late recorder of this parish, on 
the 18th of January, 1853, being in principal on this day the sum of 
$33,723 95, which mortgage debt up to the said sum the said purchasers 
assume to pay in the same manner and form, as the vendor was bound 
to pay the same, under the act of the 18th of January, 1853, above cited, 
and to which reference is here specially made.” 

The other undivided half, part of the property purchased by W. and 
and J. 8. Barrow from the heirs of Batey, was afterwards, on the 27th of 
March, 1856, purchased by Patrick and Woolfolk at the probate sale of 
the succession of John 8S. Barrow, deceased; thus becoming owners of 
the entire property. 

This purchase was made at the sum and price of $98,012 48—$10,000 
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in cash, and on a credit of several years for the remainder; for the pay- 
ment of which he executed thirteen promissory notes of various amounts, 
and made payable at various intervals. 

In conformity with the conditions of the sale, they executed a mort- 
gage in favor of the succession to secure the payment of the notes, and 
assumed ‘‘ to pay the one-half of the mortgage debt due by Washington 
and John S. Barrow on the said property, as by act of sale and mortgage 
passed before said Petit, late recorder of this parish, on the 18th day of 
January, 1853; said mortgage debt consisting in five hypothecary notes 
of $13,489 58, each, amounting in all in principal to $67,447 90, the 
undivided half being then in principal the sum of $33,723 95. They 
contracted ‘‘ to pay the said sum of $33,723 95 in the same manner and 
on the same terms as the said Washington and John S. Barrow bound 
themselves, to pay by act of sale to them under date of the 18th of Janu- 
ary, 1853, above referred to.” 

On the 16th July, 1859, Joseph B. Woolfolk and William Patrick sold 
the entire property to Mrs. Emily Woolfolk, the present owner, for the 
price of $225,000. The sum of $71,363 38 was paid down in money or 
its equivalent. For the remainder, this purchaser assumed to pay: 

1. A mortgage debt due the heirs of Jesse Batey, deceased, amounting 
in principal and interest on the 1st of February, 1859, the day the present 
contract was entered into, all previous interests being paid to the sum of 
thirty-eight thousand six hundred and twenty-six dollars and ninety 
cents. 

2. A mortgage debt due Washington Barrow, amounting te the sum of 
$31,276 65. 

3. A mortgage debt due the estate of John S. Barrow by the vendors 
for the sum of $31,276 65, as the whole is fully stated and specified in 
the proces-verbal of the adjudication and sale of the said pnpenly by the 
sheriff, on the 27th March, 1856. 

In addition to these assumpsits the purchaser gave three promissory 
notes, amounting together to $42,457; one of them to Patrick for his 
interest in the property, and two others to Woolfolk for his, and executed 
a mortgage on the property purchased to secure their payment. 

The opponent, Hobson, averring himself to be the owner and holder 
of twelve promissory notes, six of them the notes of Patrick and Wool- 
folk, to Washington Barrow, and six, the notes of the same makers, to 
the estate of John 8S. Barrow, the whole amounting to $66,041 61, with 
interest, secured by mortgage on the property spoken of, caused the 
mortgage of Washington Barrow and John S. Barrow, given to the heirs 
of Batey, to be erased from the books of the mortgage office, more than 
ten years having elapsed since its inscription on the record, and no rein- 
scription having been made. He cites various parties in interest, prays 
judgmeut against them in solido, with recognition of his right of mort- 
gage as being superior to any other, that the heirs of Batey be decreed 
to have no mortgage on the property, and that the proceeds of sale of 
the mortgaged premises be first appropriated to the payment of his debt, 
and if any residue that it ne distributed to the other creditors according 
to law. 


On the part of Batey’s heirs, it is argued that the assumpsits of the sev- 
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eral vendees of the property to pay the original mortgage of W. and J, 
S. Barrow to their vendors, operated to preserve and continue in force 
the original mortgage, although it was not reinscribed within the ten 
years required by Article 3333 of the Civil Code. They hold that their 
rights and obligations existed independent of the writings which evi- 
denced them; that the act of sale, notes executed for the price, the 
assumpsits to pay the original mortgage, etc., at each successive sale, the 
evidence was renewed, but the rights and obligations remained the same; 
that at each successive sale the rights of the Batey heirs upon the property 
have been distinctly recognized, and the obligations to them distinctly 
assumed by the purchaser, and the act of sale placed upon record in the 
mortgage office as required by law; that there was at each sale a change 
in the form of indebtedness, but the original obligations and the sup- 
porting liens always remained the same, and that the evidence of the 
mortgage and lien of the original vendors, which the law requires to be 
reinscribed, was successively altered, and reinscribed at each succeeding 
sale. 

The only question of importance presented in this case is, whether, by 
having failed to reinscribs their mortgage of 18th January, 1853, within 
ten years of its date, the original vendors can now avail themselves of it 
against the.mortgage notes held by the opponent, Hobson, and which 
were executed by the several vendees subsequent to the Barrows, whose 
notes ure held and now sued upon by the original vendors. The rule 
established in the case of Shepherd v. The Orleans Cotton Press Company, 
2 A. p. 100, and also in cases since (McElrath, Administrator, v. Dupuy, 
Curator, 2 A. 520; Hyde v. Bennett, 2 A. 799; Succession of Gremiilion, 
4A. 411) rejects in an act of sale the mere recital of a previously existing 
mortgage, as insufficient to supply the want of reinscription of such 
mortgage. 

The authority of these and other cases, requires also clear and definite 
descriptions of the mortgaged property to be given in the reciting act. 
The language of the Court in Shepherd v. The Orleans Cotton Press Com- 
pany, is: 

‘*Whatever be the form of the reinscription, the description of the 
property is one of its essential requisites. The reference to previous 
mortgages does not cure that defect.” 

‘* The inscription is exclusively in the power of the party having an 
interest to make it. If he does not reinscribe, he cannot complain of 
losses sustained through his own neglect.” 

It may be considered as a settled rule, that the reinscription of a mort- 
gage is to be made strictly in conformity with the provisions of Art. 3333 
of the Civil Code; that is, that the inscriptions are to be renewed before 
the expiration of ten years, reckoning from their date as between the 
parties, and from the time of inscription as to third persons, in the man- 
ner in which they were first made.” 

The requirements of our law on the subject of the inscription of mort- 
gages are founded upon the importance—in a commercial business 
community, where frequent changes in the ownership of property occur 
—of having general publicity given in as plain, simple and effectual a 
manner as possible, to all the existing encumbrances upon property sub- 
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ject to mortgage. This object is more easily attained by spreading the 
entire act upon the records in the reinscription than by any other mode. 
It would be hazardous to the rights of parties buying, selling and mort- 
gaging property to recognize as equivalent to reinscription a mere brief 
mention, in a written instrument, of existing liens and encumbrances 
upon the property conveyed or mortgaged. Such a course might lead to 
difficult complications and interminable confusion. The reinscription, 
according to Article 3333, dispenses with the examination beyond the 
period of ten years preceding. 

In the case now before us, whatever might be the effect of the failure 
to reinscribe as to third parties, the opponent, we think, cannot avail 
himself of that neglect. He stands in the same position that the parties 
do, who transferred to him the notes he interposes as entitled to priority 
of mortgage. They expressly undertook, as part of the consideration 
they gave for the property, to discharge the unpaid remainder of the 
price still due to the heirs of Batey, the original vendors. A special mort- 
gage and the vendor’s privilege attached to the property in their favor. 
In each successive sale after the first, to Washington and John S. Barrow, 
these rights were respectively recognized by the different purchasers, and 
they assumed, quoad hoc, the attitude of mortgagors which the Barrows 
occupied. 

Then it results, that although the notes held by the opponent are 
secured by mortgage upon the property in question, yet this mortgage 
stands now as it stood at first, postponed in favor of the one executed by 
the first purchasers. 

This Court declared, in the case of Dupuy v. Doshiel, 17 L. R., p. 60: 
“That the renewal of the registry, after the ten years, will not affect an 
ordinary third possessor or subsequent mortgagee; but its omission can- 
not avail a subsequent purchaser assuming the mortgages.” See also 6 
N. S. 716 and 7 Rob. 44; 6 Rob. 419, ib 522. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs in both courts. 





No. 1483.—Tue Strate or Lovistana v. THomas BEenan. 


Tho appellate jurisdiction of the Supreme Court, in criminal cases, is limited to questions of law 
alone, and must be presented by bill of exceptions or assignment of errors. 


PPEAL from the First District Court of New Orleans, Abell, J. 
B.L. Lynch, Attorney General, for State. A. P. Field, for defendant 
and appellant. 

LapavveE, J. The defendant was convicted of manslaughter, and sen- 
tenced by the lower court to fifteen years’ imprisonment at hard labor, in 
the State Penitentiary. 

He took this appeal. 

The record contains neither bill of exceptions, nor assignment of errors 
apparent on the face of the record. 

Our appellate jurisdiction, in criminal cases, is limited to questions of 
law alone. These questions must be presented by bill of exceptions or 
assignments of errors; or the errors be apparent on the face of the record. 
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No counsel has appeared in this court, on the part of the appellant, to 
suggest any error of law, and we have found none after a careful exami. 
nation of the record. 


Judgment affirmed, with costs. 





Ae 


No. 1809.—Tue Srare or Lovistana—On Relation of Maury & Co., 2, 
Tue JUDGE OF THE FourtH District Court oF NEw ORLEANS. 


The right of inquiry into the sufficiency of the security, on an appeal bond after the bond is given, 
is within the province of the court from which the appeal is taken. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
{\ Campbell, Spofford & Campbell, for plaintiffs. Elmore & King, for 
Maury & Co. 

Hyman, C. J. On the complaint of Maury & Co., that the Judge of 
the Fourth District Court of New Orleans, had rendered judgment 
quashing a previous order of the court, granting them a suspensive 
appeal from a judgment rendered against them in the suit styled Sibley 
Guion & Co. v. Fernie Brothers & Co., and ordering execution to be issued 
against them on the judgment, a writ of prohibition was issued forbid- 
ding the Judge and Sibley Guion & Co. from proceeding further on the 
judgment against complainants, Maury & Co., until the further order of 
this court. 

The grounds alleged for obtaining the writ are, that the jurisdiction of 
the District Court over the case of Sibley Guion & Co.v. Fernie Brothers & 
Co., as far as complainants are concerned, was divested by the suspensive 
appeal taken from the judgment in the case against them, and that the 
court had no legal grounds for quashing the order. 

The answer states, and the record discloses, that the Judge quashed 
the order for the suspensive appeal, because of the insufficiency of the 
securities given by Maury & Co., for a suspensive appeal from the judg- 
ment. 

The right of inquiring into the sufficiency of the security on an appeal 
bond, after it is given, is within the province of the court from which the 
appeal is taken. 19 L. R. 174. 

The order of the Judge, which was in conformity to law, was, that a 
suspensive appeal be allowed Maury & Co., from the judgment against 
them, on their furnishing bond with good and sufficient security in the 
sum of seven thousand dollars, conditioned as the law directs, etc. 

In examining whether Maury & Co. had furnished such security on the 
bond, the Judge came to the conclusion that they had not, as the securi- 
ties on the bond, had not property worth $7,000. 

The evidence conflicts; one of the securities, who was a witness, esti- 
mated his property to be worth more than twice the estimate fixed on it, 
. by an expert appointed by the Judge to ascertain its value. 

The Judge gave credence to the expert’s valuation of the security's 
property. 

He had a better opportunity of judging of the credibility of the wit- 
nesses than we have; besides, the testimony of the security shows want 
of accuracy in him. For instance: he stated that he thought he could 
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collect from debts owing him $3,000, yet the debts owing to him, accord- 
ing to a subsequent statement made by him, do not reach that amount. 

The valuation of the expert of the property, shows that the securities 
given had not property equal in value to the amount of the bond. 

The security given was insufficient, and the Judge had legal grounds 
for quashing the order for a suspensive appeal. 

It is decreed that the writ of prohibition be set aside, and that these 
proceedings be dismissed at the costs of the applicants. 





No. 1359.—Cuartes D. Hamitron v. J. H. Ermer & Co. 


Where a party advertises for the purchase of cotton in the name of a well-known commercial firm, 
and proclaims himself a member thereof, the presumption is that all cotton purchased by him as 
such is for the benefit of the firm. 

Where a number of bales of cotton hasbeen purchased, to be paid for at a fixed rate per pound on 
delivery, the risk falls on the purchaser from the moment of the delivery of the bales at the place 
agreed upon. 

PPEAL from the Third District Court of New Orleans, Fellowes, J 


D. 8. Byron, for plaintiff and appellant. Roselius & Philips, for 
defendants and appellees. 


Brief for plaintiff and appellant. * * * It is immaterial, so far as 
the liability of J. H. Eimer & Co. is concerned, whether Joseph Lang 
was their agent at Natchez or their partner; in either case they are liable 
to plaintiff. That he was one or the other is made as certain by the evi- 
dence as it ever can be in such cases, where there is not an instrnment in 
writing, in which the functions and character of the party, as agent or 
partner, is clearly expressed. 

But we believe the evidence justifies beyond a doubt the conclusion, 
that so far as the business transacted at Natchez was concerned, Lang 
wasa partner. It is true, Borhman says he never was a partner. We do 
not pretend that he was a general partner. Partnership, in a particular 
case, is a question of law and evidence; and Mr. Borhman’s opinion is 
not of much value in such matters—for speaking of Wessel, he says: 
‘* Wessel was sent up there to purchase cotton, and to ship it to New 
Orleans; whether this implies he was an agent, witness does not know.” 
Lang was to share in the net profits. ‘Chisis one of the principal tests 
of partnership. It is made expressly so by the Civil Code. See Arts. 
2772, 80, 82, 84, 85. 

Art. 2782 says: ‘‘Itis of the essence of this contract that a profit is 
contemplated, and that each of the parties is to partake therein.” With 
this doctrine of the Code agree all writers on commercial law. See Story 
on Partnership, paragraphs 54, 55, 56,57 and 58; Kent’s Com., vol. 3, 
marginal pages 21 to 25 inclusive. 

Mr. Chancellor Kent says: *‘ To bea partner, one must have such an 
interest in the profits as will entitle him to an account, and give him a 
specific lien or preference in payment over other creditors. 

In the case of Robertson v. DeLazard, 4 Rob. 314, the Court says: 
“The moment it is shown that for a limited period, and in relation to a 
particular branch of commerce they were to buy and sell on joint account, 
and participate in the profits, they become thereby, as to third person, 
partners in relation to that trade. There may be cases in which in point 
of fact the parties are not partners inier se, and yet are held liable as such 
toward third persons dealing with one of them.” 

This language is clear and specific, and pertinent to this case, for here 
the parties engaged for a limited period, in a particular branch of trade, 
ani they were to share in the profits; and the plaintiff dealt with one of 
them. 
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But there is another principle of law which makes parties partners, ag 
to third persons, when they are not so inéer se; and that is, when th 
hold themselves out to the world as such. This principle of law is ele. 
mentary. 

Mr. Justice Story says at 3 64, already quoted: ‘‘ This doctrine turns 
upon no peculiar principles of municipal jurisprudence, but is founded 
in the enlarged principles of natural law and justice ex equo et bono; for 
wherever one of two innocent persons must suffer from a false confidence 
or trust reposed in a third, he who has been the cause of that false confi. 
dence or trust, and is to be benefitted by it, ought to suffer rather than 
the other.” 

In the case of McDonald v. Millaudon, 5 La. 408, the Court says: “Tf 
parties hold themselves out to the world as partners, they are bound ag 
partners by their acts, no matter what may be the agreement between 
themselves.” . 

In this case, Lang held himself out as a partner, and was so considered 
at Natchez. Campbell Marsh, who was a clerk of the house at Natchez, 
says that he was introduced to Lang in the office of Wessel, as a member 
of the firm of J. H. Eimer & Co. The name of J. H. Eimer & Co. over 
the door, the notice in the Courier, brought to the knowledge of Mr, 
Eimer, shortly after its publication, and continued until after Lang had 
left the country, in which Mr. Lang is virtually announced as a partner, 
bind the house of J. H. Eimer & Co., as much as though each member 
of the house had joined personally in its publication. 

The same reasoning applies if Joseph Lang is to be regarded as the 
agent of J. H. Eimer & Co. Sve Story on Agency, 441 to 446 inclusive, 

As already stated, this is the only point raised in the case. The pur. 
chase and delivery of the cotton is not contested. The proof of it will 
be found at pages 30 and 3% inclusive. William Wells was in the employ- 
ment of Lang. The cotton, when delivered at Grand Gulf, was at Lang’s 
risk. William Ryker, at pages 41 and 42, says he was employed about 
the month of March or April, 1864, to purchase cotton; and he went to 
Grand Gulf and purchased some seventy bales of cotton, and had it 
delivered at Grand Gulf, when it was at Lang’s risk. 

The testimony discloses that Lang purchased of plaintiff other lots of 
cotton, which were paid for; and these eleven bales would also have been 
paid for, probably, had not Lang got into difficulty with the Federal 
authorities at Natchez; and after his release, deemed it prudent to leave 
the country; and now these defendants are disposed to take advantage 
of Lang’s absence, to avoid a just claim, which is equally binding upon 
all parties, both in law and equity. 


Brief for defendants and appellees. * * The first question to be 
considered is, did Lang purchase tae cotton for account of J. H. Eimer 
& Co.? 

It is shown by the testimony of William Wells, one of the plaintiffs’ 
own witnesses, p. 31, that the cotton in question was sold by Hamilton 
to Lang, individually. He says. ‘‘On one occasion I was present when 
Mr. Lang and Mr. Hamilton were bargaining for cotton. Mr. Hamilton 
agreed to sell cotton to said Lang as much as he could deliver; Mr. 
Lang agreeing to take the risk of the cotton after being delivered on the 
river bank, at Grand Gulf, under the protection of the gunboats. Mr. 
Hamilton sold Mr. Lang eleven bales cotton, during the month of April, 
or thereabouts; the cotton was to be delivered as soon as possible, and it 
was delivered on the bank as agreed upon, the night following; the price 
of said cotton was fifty cents per pound.” He also states that Lang was 
to give the captain of the gunboat $5 per bale to protect it; he further 
says: ‘‘Some fifteen or twenty days after the eleven bales of cotton 
mentioned above as having been delivered on the bank of the river, Mr. 
Hamilton came down to Natchez to have a settlement with Mr. Lang; 
after they had a conference and came down stairs, I met Mr. Lang, and 
asked him if he had paid Mr, Hamilton for the elevey bales of cotton, 
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and he answered that he had put that off until he could see something 
more about what had become of them.” 

Thus it is seen that the transaction took place between Hamilton and 
Lang, and that the claim against J. H. Eimer & Co, is an after-thought. 

Nothing shows that the defendants had anything to do with this cot- 
ton; indeed it is not proved that it was delivered to Lang. 

II.—It is alleged that the cotton was sold at fifty cents a pound; there 
is no evidence that it was weighed; it was therefore at the risk of the 
plaintiff. C. C. 2433. 


Hyman, C. J. Plaintiff sued to recover from defendants, a commercial 
partnership in New Orleans, the price of eleven bales of cotton, weighing 
3,905 pounds, which he alleged he sold and delivered to them in April, 
1864, at 50 cents per pound. In his petition he claimed interest on the 
price. 

He alleged that the purchase of the cotton from him was effected by 
Joseph Lang, acting therein on behalf of defendants. 

Defendants put at issue, by a general denial, all the facts alleged by 
plaintiff. 

Judgment was rendered in favor of defendants, and plaintiff has 
appealed. 

The evidence shows that defendants had a house established in Natchez, 
Miss., for the purpose of purchasing cotton; that Charles Wessel was 
their agent at Natchez, and acted as such for them in the purchase of 
cotton till February, 1864, when Joseph Lang took charge of defendants’ 
business at that place. 

On the 26th of that month, Lang advertised in a newspaper published 
at Natchez, styled ‘*‘ The Natchez Courier,” this notice: 

** Norice.—On and after this date, Mr. Charles Wessel is no longer our 
agent; any business will in future be transacted in this city by our Mr. 


Joseph Lang. J. H. Ermer & Co.” 
‘‘ Liberal cash advances on cotton consignments to my house, in New 
Orleans. JosePH Lane.” 


That a copy of this notice was received by defendants shortly after its 
first publication, to which they made no objection; that Lang bought 
cotton, made various shipments of the same to defendants, drew drafts 
on them, and had a certain share of the net profits of his purchases of 
cotton as his compensation. 

The evidence also shows that Lang bought from plaintiff eleven bales 
of cotton, weighing at least 3,905 pounds, for which he agreed te give 50 
cents a pound; that plaintiff was to deliver them in April, 1864, at Grand 
Gulf, on the Mississippi river; that after their delivery they were to be 
at Lang’s risk, and that plaintiff delivered the same according to contract. 
What became of the cotton, after its delivery, the evidence does not sat- 
isfactorily show. 

We are satisfied, from the evidence, that Lang had authority to buy 
the cotton for defendants, but they contend that it is not proved that he 
bought the cotton for them. 

The business of Lang at Natchez, was to buy cotton for the partnership 
of J. H. Eimer & Co., of which he advertised himself as being a partner, 
and the presumption is that his purchases of cotton were made for the 


firm, 
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ton was weighed to them, it was at plaintiff's risk. 

We do not so hold. Itis not essential to the contract of sale of pro 
duce by weight, that its risk should be on the vendor until it is weighed: 

The risk may be assumed by the vendee, as the law does not forbid him 
to assume it. 

It is decreed that the judgment of the District Court be annulled, 
avoided and reversed. 

It is further decreed, that plaintiff recover of defendants, J. H. Eimer 
& Co., the sum of one thousand nine hundred and fifty-two dollars and 
fifty cents, with interest thereon, at the rate of five per cent. per annum, 
from the 30th day of April, 1864, till paid, and the costs of suit in both 
courts. 





we 





No. 1341.—Tue State or Lovistana v. Prerre Bovucuoy, Principal, 
Domrn1QvuE Borreav, Surety. 
An appeal only lies from a final judgment, signed by the Judge, and such interlocutory judgments 
as may work an irreparable injury. 
PPEAL from the District Court, Parish of St. Bernard, Cazabat, J. 
J. E. Holland, for appellants. B. C. Elliott, District Attorney, for 
State, appellee. 

Hyman, C. J. Two appeals are taken in this case, seeming to be from 
judgments forfeiting a recognizance, yet there is not in the transcript of 
appeal either a final judgment, signed by the Judge, or such interlocutory 
judgment as may work irreparable injury. 

From such judgments only, does the law give the right of appeal. 
Code of Practice, 546, 565 and 566. 


Decreed that appeal be rejected and dismissed, at the costs of appel- 
lants. 








No. 1405.—Tue Crry or New Orteans, Praying fora Jury of Freeholders, 
to determine the Line of Roads and Levees in the Third District. 


The city of New Orleans, having decided that it was to the public interest to become the owner of 
the soil necessary to construct a levee and establish a public road, adopted the mode of expropria- 
tion prescribed by law, by empaneling a jury of freeholders. The jury made their report of the 
quantity of ground necessary for the contemplated levee and roads, and estimated the value 
thereof: Held—That the city, having elected this mode of proceeding, she is bound by the rules 
and regulations prescribed in such cases. 


A jury of freeholders have no authority to fix their own compensation for their services; they are 
governed by the rules regulating all other juries, in regard to their compensation. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
H. D. Ogden, City Attorney, for City, appellant. Buchanan & Gil- 
more, for Irwin, appellee. 

Howe, J. This is a proceeding, instituted by the city of New 
Orleans, under the provisions of the Code, relating to ‘‘ the compulsory 
transfer of property,” (Arts. 2604-2611) for the purpose of constructing 
a new levee and road in the Third District, to secure the city from over- 
flow and crevasses. 


The main question is, whether or not those who are shown to be 
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riparian proprietors are bound to give the land required, in this instance, 
for the road and levee. 

They contend that the city, having elected to pursue the mode of pro- 
ceeding for the compulsory transfer of their property, to be taken, as 
avowed by the city, for the public use, is bound thereby; and the verdict 
of the jury, fixing the price to be paid to them for the same, is conclu- 
sive, except on appeal as provided by Art. 2610. 

To this the city replies that, ‘‘as some land was necessary for the 
general use, and it was not known how much and what land would be 
required, and whether the owners were riparian proprietors or other- 
wise, the city had to proceed under the provisions of the Code for the 
compulsory transfer of property. The province of the jury was simply 
to ascertain the fair price of the land and improvement, that the same 
might be paid to such of the owners as were entitled to remuneration; 
who those owners were, was a question for the Court to decide.” 

It is true, the jury could only ascertain the fair price of the property 
needed, but the other question was virtually settled by the city authori- 
ties as one of public policy, in declaring that the public safety required 
the improvement, and resorting to the proceedings prescribed by law 
for divesting the owners of their property needed for the purpose. And 
as the right of the city government to decide that it was to the public 
interest to become the owner of the soil necessary for the contemplated 
road and levee, and adopt the mode of proceeding in such a case, is not 
questioned, it is not our province to deny it. We think, as the city has 
elected this mode of proceeding, it must be held to the rules-in the Code 
on the subject, and that it is unnecessary to decide whether the act of 
1829, (p. 16) applies to the portion of the banks of the Mississippi, within 
the limits of this city. 

The irregularities complained of, and which are glaring, are such as 
the owners and appellees might take advantage of, but they have waived 
them, and express themselves satisfied with the conclusion of the jury. 
There is nothing in the record to enable us to say that the jury erred in 
fixing the value of the property, of which, however, the city does not 
seem to complain. 

We wish it distinctly understood, that we do not consider this case a 
precedent, as to the mode to be pursued and the rights involved in the 
making of new levees in New Orleans. We decide it simply upon its 
peculiar pleadings, and do not think the questions of servitudes and of 
the rights and obligations of riparian proprietors are properly raised for 
decision. 

As to the compensation of the jury, which is fixed by themselves at 
the sum of $1,800, and to which the city objects for that reason, as well 
as because it is excessive, we are of opinion that there is no law to 
authorize the mode cr amount of the allowance. We think the jury is 
not unlike those, which are summoned in a particular occupation, pro- 
fession or trade, an acquaintance with which is necessary in the decision 
of special causes, as a jury of merchants, and are to be compensated in 
like manner. We are referred to no law which provides special compen- 
sation for jurors in a case like this, or makes a distinction between them 
and ordinary jurors. 
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The judgment in this respect should be corrected. 

It is therefore decreed, that so much of the judgment appealed from, 
as awards to the members of the jury, collectively, for their services 
herein, eighteen hundred dollars, be reversed, and that the said jurors 
be allowed the usual fee fixed by law, to be taxed as costs, and that in 
other respects the judgment be affirmed, costs of appeal to be paid by 
the appellees. 





No. 1368.—Wini1am WELLS v. JAMES COYLE. 


Where the evidence shows that suit has been brought, and judgment rendered on the same instrn- 
ment between other parties, the plea of res judicata will not be maintained. 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
D. N. Hennen and C. M. Conrad & Son, for plaintiff and appellant, 
Buchanan & Gilmore, for defendant and appellee. 


Lasavuve, J. This suit is brought on the following instruments: 

1—** $732. At Mr. Wm. Wells, April 14, 1863, I promise to pay on 
demand, to the order of Mr. or Mrs. Wells. seven hundred and thirty-two 
dollars, for value received. 

(Signed) JAMES COYLE. 

Endorsed: James Coyle. 

2—‘* $50. Due William Wells or nearer fifty dollars, on demand. 

(Signed) JamEs COYLE. 

Endorsed: Wm. Wells.” 

The defendant answered by the peremptory exception of res judicata, 
** That the matters alleged and demanded in the plaintiff's petition, have 
been heretofore finally determined in favor of defendant by judgment of 
the said Sixth District Court, in the suit No. 11,152, entitled A/fred Mar- 
chand v. James Coyle, in which suit the same alleged indebtedness for the 
same cause was claimed from this defendant by said Marchand, the then 
holder of the note and due bill; that the judgment aforesaid is final as 
between the parties to this suit, and has in law the force of the thing 
adjudged.” 

The District Court sustained the plea, and gave judgment in favor of 
defendant, and the plaintiff appealed. 

The plea of res judicata must be tested by the pleadings and the judg- 
ment in the case of Marchand vy. Coyle. There Marchand sued as holder 
of said note and bill, under the endorsement of William Wells, and the 
said James Coyle pleaded the general issue, and admitted his signature; 
he averred that said note and due bill were void and of no effect in law, 
for this: 

**Said pretended obligations were made and executed at Ponchatoula, 
in this State, then and now in the hostile possession of the enemies of 
the United States. That the same have been brought, contrary to law, 
within the jurisdiction of this Honorable Court, and that the payee 
thereof or his real or feigned assignee, the plaintiff, has no cause of 
action upon the same in this court, or any right to stand in judgment 
herein.” * * * The balance not deemed important. 

Upon that issue, judgment was rendered dismissing the suit, at plain- 
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tiff's costs. The only issue there was, whether or not Marchand could 
maintain the suit and stand in judgment, and the question in the case at 
bar is, whether or not Williams Wells, the payee, can claim of the defen- 
dant the performance of his contract. 

The plaintiff herein sues as payee, and in the former case Narchand 
sued as endorsee. 

The cases present two different persons acting in different capacities. 

We are of opinion that this case does not come within Art. 2265 of the 
Civil Code. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and reversed. It is further ordered, that the plea of res 
judicata be overruled, and the case remanded to be tried according to 
law, the defendant and appellee to pay costs of appeal. 





No. 1490.—Srare or Lovisiana v. J. B. Younc, Wu. McKenna anv H. 
B. GREEN. 
A penal bond conditioned that the d will app before the First District Court of New Or- 


leans, when called upon, cannot be forfeited, and the securities made liable thereon by a decree 
of the District Court of the parish of Jefferson. 





PPEAL from the District Court, Parish of Jefferson, Cazabat, J. 
B. C. Elliott, District Attorney, for State. Marr dé Foute, for defen- 
dants and appellants. 

TaLiaFERRO, J. Upon information laid against them in the First Dis- 
trict Court of New Orleans, the defendants severally entered into recog- 
nizances, to answer before that court a charge of assault and battery 
preferred against them. The Court afterwards, perceiving that the 
offence charged was committed in the parish of Jefferson, transferred 
the proceedings to the District Court of that parish. The accused parties, 
failing to appear in that court, the district attorney of that district caused 
them and their sureties to be called on their recognizances, and took 
judgments on the several bonds as forfeited. From one of these judg- 
ments, the one rendered against the defendant, Green, and E. H. Sum- 
mers, his surety in solido, for the sum of five hundred dollars, Summers, 
the surety, has appealed. 

The defence is, that no forfeiture of the bond has arisen; that the con- 
dition of the bond was for the appearance of the accused before the First 
District Court of New Orleans, and not for his appearance before the 
District Court of the parish of Jefferson. 

The defence must prevail. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed. It is further ordered, 
that judgmert be rendered in favor of the defendant. 





No. 1239.—C, A. Barrmere & Broruer v. Herman Srer. 


Where the evidence shows that more than fifteen months elapsed after the maturity of a promissory 
note, before any impediment arose to the institution of the suit, the plea of prescription will 
prevail. 
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PPEAL from the District Court, Parish of Carroll, Farrar, J. 
Goodrich, Pilcher & Montgomery, for plaintiffs and appellees. De. 
France, Delony & Roberts, for defendant and appellant. 
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Brief for defendant and appellant.—The main issue in this case is the 
plea of prescription. The note sued on was due September 22d, 1859, 
the defendant was cited March 29, 1866, which makes about six and g 
half years, and without some evidence to show an interruption of pre- 
scription, it seems strange that judgment should have been rendered 
against the defendant. C. C. 3505. 

It is contended, however, that there was an interruption growing out 
of the recent disturbances of the country, and this Court is gravely asked 
to take notice, without evidence, that there was a suspension of civil 
process. We think thisisa king toomuch. The plea of prescription 
was filed in the lower court, both by way of exception and answer, and 
if there are any causes for an interruption, it was the plaintiffs’ duty to 
have shown them. 

‘* Presumptions not established by law, are left to the judgment arfd 
discretion of the Judge, who ought to admit none but weighty, precise 
and consistent presumptions,” etc. C. C. 2267, and authorities cited. 

Were the causes which create the rule contra non valentem universal in 
their application, asin case of war with a foreign nation, it is barely 
possible that the court might take notice of it; but a mere civil fend, or 
rebellion, where the courts were open one time and closed at another, it 
is asking a court of appellate jurisdiction to descend from its high posi- 
tion, assume the functions of a court of the first instance, and enter into 
an investigation and calculation of petty details and dates, and that, too, 
from the uncertain light of public history, proverbially unreliable. But 
again, even if the court, in general matters, could presume the cause, 
creating the rule non constant, that it applies to the parties to this litiga- 
tion. There were many localities where the courts were not closed, and 
the court is as much at liberty to presume that the plaintiff could have 
prosecuted hisdemand during the six anda half years, as that he was 
precluded. Neither presumption can be allowed, as they lack the attri- 
butes required by Art. 2267, are neither weighty, precise nor consistent, 
and should have been supported by testimonial proof. 

The question, then, arises, what disposition can be made of this case? 
To affirm the judgment would be clearly contrary to law; to remand the 
case would be paying a tribute to negligent practice; and it results that 
the sole alternative is to reverse the judgment and render judgment for 
defendant. Pleas of prescription are regarded with favor by all courts, 
have been denominated by the highest tribunal in the land as statutes of 
repose, and enacted in the best interests of society. 1 Pet. R. 360; 5 ib. 
407. 

A familiar rule of evidence is, that the best evidence in a case must be 
adduced. Presumption in this case being secondary, cannot be resorted 
to. 


TatiaFERRO, J. The plaintiffs sue the defendant as a commercial part- 
ner of the firm of Stein & Ryan, on a promissory note signed by the firm 
on the 22d March, 1859, for $830 50, and made payable to plaintiffs six 
months after date. 

The main issue in this case is the plea of prescription. 

The plaintiffs had judgment in their favor, and the defendant appealed. 

We think the plea of prescription ought to prevail. The note became 
due on the 22d of September, 1859. Fifteen months at least elapsed 
after the maturity of the note, before there was any impediment in the 
way of the institution of suit by the plaintiffs, whatever might have 
arisen afterwards. 
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~ Jt is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. 

It is further ordered that judgment be rendered in favor of the defen- 
dant, the plaintiffs and appellees paying. costs in both courts. 
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No. 1169.—Jean M. Lapeyre v. E. E. Rosertson et al. 


Wheres the mail service between two points is suspended or broken up, a notice of protest deposited 
in the post-office by the notary at one place, addressed to an end who resides at another, the 
service is not good. 

Where the mail service cannot be used as a means of conveying notice, the holder of commercial 
paper is not excused if he fails to use all other practicable means of bringing home notice to the 
party whom he wishes to charge. 19 A. 43. 





PPEAL from the District Court, Parish of Terrebonne, Gates, J. 
R. N. Ogden, for plaintiff and appellant. Bush & Goode, for Mrs. 
Danks, appellee. 

Instry, J. This case presents a state of facts similar to those upon 
which this Court decided the case of the Citizens’ Bank v. Pugh, 19 A. 43. 

The defendant, Mrs. Danks, is sued as the endorser of a promissory 
note, drawn by E. E. Robertson. 

The note was protested at New Orleans, where it was made payable on 
the 10th March, 1863, and on that day a notice of protest addressed to 
the defendant, at Houma post-office, Louisiana, was deposited at the 
post-office, New Orleans, when there was no postal communication 
between Houma and New Orleans, which had ceased several months pre- 
viously. 

It is in proof, that there were other practicable means of bringing 
home notice to the endorser, which were not used. The judgment of the 
lower court in favor of the appellee must be affirmed. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court, in favor of the defendant and appellee, be affirmed at the 
costs of appellant. 





No. 995.—Bascock & Kernocuan v. J. M. & J. C. Murray. 


Plaintiffs, commission merchants in New Orleans, bought cotton in Texas, in 1861, and stored it ina 
warehouse in Jefferson, Texas; during the late war, the agent of the owners made a sale of the 
cotton to the so-called Confederate authorities, who took actual, forcible possession of it; at the 
close of the warthe United States authorities took charge of the warehouse and all the cotton 
therein as Confederate property. Plaintiffs now bring suit against the warehouseman for the 
cotton: Held—Thnat the warehouseman having shown a sufficient legal excuse for not delivering 
the cotton, the burden of proof fails on plaintiffs, before they can recover, to show that the cotton 
was lost to them through his fault or neglect. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Hyams & Jonas, for plaintiffs and appellants. H. C. Miller, for 
defendants and appellees. 

Lapavuve, J. The plaintiffs claim of the defendants $7,792 28, the 
value of sixty-four bales of cotton, stored in the warehouses of the defen- 
dants at Jefferson, Texas, in 1861 and 1862, and which they refuse to deliver 
to the plaintiffs. They allege that said cotton was stored by their 
collectors and agent in the warehouses of defendants, who gave receipts 
therefor. That defendants, in violation of plaintiffs’ rights of property 
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and their contract of storage, have delivered and disposed of, or shipped 
for their own account, the said cotton to some party unknown, and that 
now they refuse to deliver the same, pretending that they have delivered 
it to the agents of the so-called Confederate States Government, which 
is untrue. The answer admits the storage of the cotton, but avers that G, 
P. Evans, the agent of the plaintiffs, sold the 64 bales of cotton to the 
Confederate Government, who actually took actual possession of said 
cotton from the control of defendants, who are discharged from all reg. 
ponsibility. 

The case was tried by a jury who gave a verdict in favor of defendants, 
and the Court, having overruled a motion for a new trial, gave judgment 
accordingly. The plaintiffs appealed. 

We have carefully examined the testimony, which is very voluminous, 
and we are satisfied of the followering facts: That Evans, plaintiffs’ 
agent, was, under compulsion, obliged to sell the said cotton to the 
Confederate States, whose authority took possession of the same as wellas 
of defendants’ warehouses, to store other cotton impressed and purchased 
by the Confederate authority. That the whole balance of the cotton in 
the warehouses, at the close of the war, was taken possession of and 
appropriated by the United States authorities, as being considered and 
viewed as property of the so-called Confederate States. So far then the 
defendants have shown a proper and legal excuse for not delivering the 
cotton as bailee or depositary. 

Now, to recover, plaintiffs must show that the defendants have used 
the cotton or disposed of it, or that it has been lost to the plaintiffs 
through the fault or neglect of the defendants; it is upon them that the 
onus probandi falls. There is nothing in the record showing that the 
defendants have been guilty of any such charge. 

This case involves none but questions of facts, which have been solved 
in favor of defendants to the satisfaction of the Court below, and we are 
of opinion that plaintiffs have failed to make out a clear case. 

It is therefore ordered and decreed that the judgment be affirmed, with 
costs. 


Petition for a rehearing.—The plaintiff and appellants respectfully ask 
a rehearing on the following grounds: 

The court states: ‘‘That the whole balance of the cotton in defendants’ 
warehouses, at the close of the war, was taken possession of and appro- 
priated by the United States authorities, as being considered and viewed, 
as property of the so-called Confederate States.” 

So far, then, the defendants have shown a proper and legal excuse for 
not delivering the cotton as bailee or depositary. 

‘*Now to recover, the plaintiffs must show that the defendants have 
used the cotton or disposed of it, or that it has been lost to the plaintiff 
through the fault or neglect of defendants; it is upon them that the 
onus probandi falls.” 

We have assumed this burden of proof, and the testimony we have 
furnished is of the highest character known to the law—the admissions 
and statements of the defendant himself. We refer to the testimony of 
Geo. P. Evans, (pages 37 to 46 Record,) which testimony was not, and 
could not, be impeached; it was taken contradictorily with the defendant 
and filed in court six months before the trial of the cause. 

Evans proves, that on the 24th day of May, 1865, Murphy told him 
that he still had plaintiffs’ cotton in his possession. The Confederate 
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authority, at that time, hal ceased, and ‘* Murphy said, that he would 
ship plaintifis’ cotton to J. W. Burbridge & Co., at New Orleans, and 
direct them to hold the proceeds, subject to the decision of the Courts.” 
Evans immediately served npon defendznt the notice, to be found at pago 
47 Record, (document A,) which was received by Murphy without 
response or Objectic mn. This is confirmed by the testimony of S. F. Mosely, 
(p. 92 Record). We ask the particular attention of the Court to this 
notice. 

Now, this testimony shows that plaintiffs’ cotton was in defendants’ 
warehouse when the war ended, and had not be turned over to the 
Confederate authorities. 

Now, the Court says, that the whole balance of the cotton in defen- 
dants’ warehouses, at the close of the war, was taken possession of by 
the United States authorities. Let us see when this occurred, as proven 
by defendants’ own witnesses, In the Record, p. 121, the Court will 
find the order on which Murphy delivered 119 bales to the United States 
Treasury Agents; it is dated Marshall, Texas, July 15th, 1865. At p. 
119, Record, will be found the order under which Murphy delivered 33 
bales to W. McMaster; this bears date September 7th, 1865; and these 
two lots were all the cotton delivered by Murphy to the Government 
authorities. See testimony of Pitcher, Tucker and Stealey. Was 
plaintiffs’ cotton included therein? We have the positive evidence 
of the defendant himself to the contrary. 

On the 12th day of July, Evans returned to New Orleans, for the 
purpose of getting plaintiffs’ cotton from Murphy, and when he deman- 
ded the same, Murphy told him that he did not have it, but had 
delivered it to the agents of the Confederate Government. See testi- 
mony of Evans, pp. 36 to 47. 

At this time the United States anthorities had neither taken, nor 
claimed a bale of cotton from Murphy’s warehouses. Therefore it is clear 
that the United States anthorities never took a bale of plaintiffs’ cotton. 

But the defendant admitted that he had that cotton in possession on 
the 24th of May, 1865, when the war was over, and Confederate authority 
had ceased. He was notified to hold the same for his bailors, the 
plaintiffs. 

He says he is determined to ship it to New Orleans, to J. W. Burbridge 
& Co., for the courts to determine what shall be done with it. Does he 
do so? Does he account for it at all? Aud yet, as bailee, he is bound to 
show what became of the property of his principal. He had the cotton 
on the 24th day of May, 1865; he did not have it on the 12th day of 
July, 1865; and yet during this period, he had free and undisputed con- 
trol of his warehouses and property, without interference or hinderance 
from either defunct Confederate, or victorious National authority. It is 
for him to show what he did with plaintiffs’ cotton. 

We show by the testimony of Forrestier, (page 158 Record,) that 
during said interval of time, Murphy shipped to J. W. Burbridge & Co., 
for his own account, 251 bales cotton, and during the season some 1400 
bales. This, he claims, was hisown cotton. He should show why he did 
not ship plaintiffs’ cotton. He could not discriminate in his own favor. 
Where a warehouseman has his own goods in the same warehouse with 
those of his principal, and on losing a part, claims the part saved as his 
own, it is encumbent on him to show why his own goods were saved and « 
not those of his principal. 

We respectfully submit to the Court that the testimony above referred to 
will fully justify the Courtin granting arehearing and a reversal of the judg- 
ment. This Court can examine the facts, as wellas the law, and correct er- 
ror, of judges or juries. None but a formal application for a new trial was 
made below, plaintiffs being satisfied that the sympathies of juries at 
that time were with those who claimed to have suffered with the down- 
fall of the fortunes of the Confederacy, no matter how much they 
enriched themselves in its dying hours, 


Rehearing refused, 
51 
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No. 1767.—Srate or Lovistana v. PETER KREPPLE, AND FRANK, alias 
Tony. 


In a criminal case. where there i, no bill of exceptions, nor assignment of errors, and there is no error 
patent in the record, the judgment of the District Court will be affirmed. 


PPEAL from the First District Court of New Orleans, Howe, J. 
C. H. Luzenburg, District Attorney, for State. . J. J. E. Planchara, 
for defendants and appellants. 

Iustey, J. The defendants were both tried, convicted and sentenced 
to imprisonment at hard labor for the crimes of burglary aud larceny, 
They have appealed. 

There is no bill of exceptions in the record, nor is any assignment of 
errors filed in this court, and so far as this Court can examine the 
grounds of the motion for a new trial, we can perceive no error in the 
Judge’s refusal to entertain it, nor indeed any other error in the record. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be affirmed. 
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No. 1697.—Srate or Lovurstana v. Louts Moret anp Jacos Renrpy. 


In a criminal case, where no bill of exceptions, nor assignment of errors, is found in the record, and 
no error of law appears in the proceedings, the judgment of the District Court will be affirmed. 


PPEAL from the First District Court of New Orleans, Howe, J. 
C. H. Luzenburg, District Attorney, for State. Abell and Johuston, 
for defendants and appellants. 


Howeut, J. The defendant, Louis Morel, has appealed froma judg- 
ment sentencing him to one year’s imprisonment at hard labor in the 
State Penitentiary, upon his plea of guilty to a charge of larceny; but 
he has made no appearance here. 

After examining the record, we find no bill of exceptions, no assign- 
ment of errors, and no error of law in the proceedings, which requires 
the interposition of the appellate tribunal. See case of State v. Behan, 
just decided. 

Judgment affirmed, with costs. 





AAPL APASALAAPAL ALL AARAAAAL _ 


No. 549.—Mrs. JosepHine P. Moore v. Steamer Evenrne Srar, et als, 


Steamships engaged in carrying passengers from one port to another are responsible for the loss or 
damage done to baggage while on board, which has been placed in the custody of the officer of 
the vessel, whose duty it is to receive and take care of baggage. 

PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Roselius & Philips, for plaintiff and appellee. EF. W. Huntington, 
for defendants and appellants. 

TattAFERRO, J. The plaintiff brings this action against the defendants 
to recover from them three hundred and sixty-four dollars and fifty 
cents, with interest and costs, the value, as she alleges, of the contents of 
a trunk containing wearing apparel, which was damaged and rendered 
valueless by reason of the trunk falling over, into salt-water, froma 
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boat in which it was being carried from the wharf at New York on board 
the steam vessel, by persons employed by the managers of the vessel, 
The plaintiff had judgment in accordance with the prayer of her petition, 
and defendants have appealed. 

It appears from the evidence of the second porter of the Evening Star 
that he assisted in receiving the passengers’ baggage on the day the 
vessel left New York, and that he received one trunk belonging to Mrs, 
Moore. 

It is further in proof that the plaintiff’s trunk fell into the water 
from the boat as it went from the wharf to the steamship; that it 
remained in the water about five minutes; that when put on board the 
steamship it was stowed away in the hold, and when the vessel arrived in 
New Orleans the trunk was taken out, and soon after opened; that the 
trunk remained in the hol. of the vessel during the entire voyage; that 
when the trunk was opened, upon its arrival at New Orleans, the contents 
were found to be water soaked, mouldy and so damaged that they were 
entirely worthless. The articles of clothing found in this damaged con- 
dition, were estimated by two of the witnesses called upon to examine 
them, to have been worth, before receiving the damage, $364 50. Other 
witnesSes corroborate the statements made by the two who were called up- 
on to inspect the contents of the trunk. We think the case fully made out. 

The trunk was received by a porter of the boat, whose business it was to 
take charge of the baggage of the passengers. The damage occurred 
while the trunk was under his charge, and the amount of loss sustained 
is clearly established. 1 Martin 196; 18 An. 664; Civil Code Art. 2723; 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts, 


HoweE.t, J., recused. 
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No. 6876.—Cyrot Gentes v. MAnvet Brasco, 


The hypothecary action to enfor.e th: rights of mortgage on property, is not prescribed by tho 
lapse of ten years; it may be exercised at any time while the mortgage is in existence. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
A. T. Steele, for plaintiff and appellant. G. LeGardeur, for defen- 
dants. 

Instey, J. In the year 1841, the widow and heirs of Manuel Prados, 
Sr., (of whom Manuel Prados, Jr., was one) sold a lot of ground, with 
the buildings thereon, to Manuel Blasco, by a notarial act, which was 
duly recorded, and in which the property is said to be free of mortgages. 
Ir 1839, Thomas Banks had obtained a judgment against Manuel Prados, 
Jr., which was duly recorded in the same year, and reinscribed in 1849 
and 1859. 

This judgment was purchased in 1843 by Cyrot Gentes, the plaintiff in 
this suit, 

There is nothing in the record to show that this judgment was ever 
revived as required by the provisions of the act of the Legislature of 
1853. 
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The present suit was brought in March, 1860, and it is admitted thatin 
the interval between the dee of the judgment and the date of this snit, 
Manuel Blasco was and remained in the full, public, peaceable and undis. 
turbed possession of the property. 

The question presented is, can Manuel Blasco, who has set up the pre- 
scription of ten years against the plaintiff's hypothecary action, be 
compelled to pay the said judgment, or in default thereof, has the judg. 
ment creditor the legal right to have the defendant's lot of ground 
acquired by him as aforesaid, seized and sold to satisfy his claim? 

The doctrine taught in J. anusse v. Minturn, 11 La. 256, was to the effeet 
that a plaintiff, whose title is barred by prescription, acqguirendi causa, 
cannot a fortiori enforce a mortgage or real right to the property, when 
prescription liberandi causa is opposed to him. 

This decision was followed in 3 A. 334, by that in Bilb v. The Union 
Bank of Louisiana, wherein a different doctrine prevailed, viz: that the 
prescription against mortgages can only be acquired by the time fixed by 
law for the prescription of the hypothecary action, but, that prescriptive 
time is not in that case determined. 

And to this last decision succeeded the case of Adlé v. Prudhomme and 
Wife, 16 A. 343, in which the two preceding cases are reviewed, and this 
Court therein unhesitatingly adopts, as the correct principle, that enun- 
ciated in the case of Lanuss? v. Minturn. 

The tranquility of those who possess, under the legal conditions im- 
movable property, renders it necessary that this vexed question should be 
definitely set at rest; and hence, we have examined it critically in the 
abstract, with the view of testing the correctness of the last ruling in the 
reviewing decision of Adé vy. Prudhomme, aud which we sanction as 
applicable to the present case. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, at the costs of the appellant. 

Upon the principle of stare decisis, we concur in this decree. 

Kh. K. Howe. 
ZENON LABAUVE. 





On REHEARING. 

TaLIAFERRO, J. Upon a further consideration of the question of pre- 
scription raised in this case, we are not inclined to think, as fully appli- 
cable to it, the ruling in the cases of Lanusse vy. Min/urn, 11 L, 256, and 
Adelé vy. Prudhomme, 16 A. 343, upon which we predicated our first 
opinion. They sanction the doctrine, that the hypothecary action is 
prescribed by the lapse of time which bars the petitory action. We are 
not satisfied that this view can be reconciled with those provisions of the 
Code which treat of judicial mortgages, and with the statute of 1853, 
authorizing the revival of judgments and the continuing them in force 
indefinitely. 

The prescription acquirendi causa, as laid down in Lanusse v. Minturn, 
avails a possessor as owner under a title translative of property, and 
whose possession for ten years has been public and uninterrupted, to 
prescribe against adverse titles and claims involving the question of own- 

















NEW ORLEANS, JUNE, 1868. 405 


Gentes v. Blasco. 








ership. But how does he escape the effect of mortgages against the 

perty which have been revived and continued in force by reinserip- 
tion? Take the case of a recorded judgment bearing by a law a judicial 
mortgage. 

If the judgment is revived, according to the act of 1853, and rein- 
geribed, the judgment, with the judicial mortgage it bears, exists for 
another period of ten years, and may be so continued. The action to 
enforce the mortgage must continue puri passa, with the mortgage 
itself. For, to what purpose to the creditor would the judicial mortgage 
be on property in the hands of third persons, if his hypothecary action 
had ceased at the end of ten years. 

Neither Art. 3508 of the Civil Code nor Art. 3495, is in the way of the 
co-existence of the judicial mortgage and the hypothecary action to 
enforce it. 

Art. 3508 is restricted to personal actions. The term ‘“ real rights,” 
used in Art. 3495, cannot properly be construed to embrace the mortgage 
right. Such a construction would bring it in conflict with the Art. 3413 
of the Code, which attaches the judicial mortgage to recorded judg- 
ments, and with the act of 1853, which allows judgments to be revived 
and continued in force for an indefinite period of time. 

In‘the case we are referred to by the defendant’s counsel, Kemp v. the 
Heirs of Cornelius, 14 A. p. 301, the Court expressly say it was a personal 
action. 

It was where a party, having a judgment against an estate, sued the 
heirs making a partition, praying that a sufficient amount of property be 
set aside to pay his debt. It was not an action to enforce a mortgage. 

We consider the hypothecary action as accorded and defined by Arts. 
61, 62 and 63 of the Code of Practice to be an original action. It is 
declared to be a real action, and that it follows the property in whatever 
hand it may be found. What is said in Avmp v. the Heirs of Cornelius, 14 
A. 301, in regard to the ten year prescription being applicable, whenever 
it becomes necessary to institute a separate and distinct action from the 
one in which the judgment was rendered, seems not to apply to the 
hypothecary action. In that case, we have already seen the action was 
personal. We do not find in our Code any period expressly fixed for the 
prescription of the hypothecary action. And the reason seems to be that 
its duration is contingent upon the existence of the right from which it 
springs. 

The judicial mortgage may, by pursuing the provisions of law, be pro- 
tracted beyond the period of ten or of twenty years, and so long asa judg- 
ment revived successively within the stated period of ten years under the 
act of 1853, and continuously recorded within each succeeding period of 
ten years, so long must continue the hypothecary action to enforce it. 

The principles announced in the cases of Terrio v. Guidry, 5 A. 590, 
and Bibb v. The Union Bank, 3 A. 334, favor the views here expressed. 

In the case now under consideration, it is not alleged in the defence 
that the judgment, in virtue of which the plaintiff claims the judicial 
mortgage, is prescribed, and we are left to assume thatitis not. The plain- 
tiff shows successive reinscriptions of the judgment to preserve the judi- 
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cial mortgage growing out of it. We do not t think the prescription of ten 
years can avail the defendant to defeat the hypothecary action of the 
plaintiff. 

The case of Van Wickle v. Garnett and Husband, 14 A. 106, is closely in 
point to the one before us. It is there laid down that the prescription 
of ten years plead in bar of the hypothecary action was interrupted by 
the reinscription of the judgments. 

The plaintiff claims that his judicial mortgage bears upon one-fifth of 
the property described, and prays to enforce it against one-fifth. He 
alleges that Manuel Prados, Sr., left five heirs, of whom Manuel Prados, 
Jr., was one, and against whom the judgment he proceeds on was ren- 
dered. It is taken down as an admission, that the property in question 
was sold by the five heirs, but this can hardly amount to an admission 
that they were the sole owners. : 

The defendant denies every allegation of the petition, except what he 
specially admits. 

Manuel Prados, Sr., left a widow, and she joined in the notarial act of 
sale with the heirs, ‘‘ by reason of her rights in the community, which 
existed between her and her said husband, and as the attorney in fact of 
Rosalia, one of the heirs.” 

'hhese facts satisfy us, that one-half of the property belonged to the 
widow, and that the interest or share of Manuel Prados, Jr., was one-fifth 
of one-half instead of one-fifth of the whole. 

It is therefore ordered, adjudged and decreed that the former judgment 
rendered in this case be annulled, avoided and reversed. It is further 
ordered that the property subject to the plaintiff's judicial mortgage be 
seized and, after the legal advertisements shall have been made, sold 
according to law; that is to say, the undivided one-tenth part, share and 
interest in the house and lot on Condé street, No. (56) in the islet bounded 
by Condé, Dumane, Old Levee and St. Philip streets, which lot has a 
front of sixty feet on Conde street, bounded by property once owned by 
Simon Cancella, and on the other side by property owned by LeRoy. 
And it is further ordered, that the proceeds of said one-tenth in- 
t-rest, representing the share and interest in said property originally 
owned by Manuel Prados, Jr., against whom the judgment of the plain- 
tiff was obtained, there be payed to the plaintiff the amount of said 
judgment as follows: The sum of three hundred and seventy-five dol- 
lars, with interest, at the rate of five per cent. per annum, from the 3d 
of August, 1839, until paid; and also, the further sum of three hundred 
and seventy: five dollars, with like rate of interest from the 4th of Novem- 
ber, 1839, until paid; and the costs that accrued on that judgment, to-wit: 
fifty dollars cleik’s costs, seventy-five dollars sheriff’s costs; other costs 
amounting to twenty-five dollars. It is likewise ordered, that any residue 
there may be of the proceeds of said property, after paying the amount 
of said judgment, interest and costs as herein set forth, shall be paid 
over to Carmena de Blasco, one of the defendants and curatrix of her 
husband, Manuel Blasco, an interdict. It is lastly ordered that said 
defendant, curatrix, pay the costs of this suit in both courts. 


Mr. Justice Instey, adhering to the first opinion rendered, dissents. 
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No. 506.—R. Murpny v. T. Gurrerez. 


Where the seller has knowledge of the vice in the thing sold, and fails to declare it to the purchaser, 
the action of redhibition is not prescribed by the lapse of twelve months from the date of the sale. 
In such a case the maxim, contra non valentem ag«re non currit praescriptio, is properly invoked. 


PPEAL from the Sixth District Court of New Orleans, Leaumont, J. 
C. Dufour, for plaintiff and appellee. G. L. Bright, curator ad hoc, 
for defendant. 

Instey, J. This is a redhibitory action to rescind the sale of a slave, 
and to recover the price, with damages. 

It is alleged and shown that the sale, with full legal warranty against 
all the maladies and defects prescribed by law, took place on the 20th 
February, 1860. 

_ Tt is also proved that, immediately after the sale of the slave, the ven- 
dor broke up his domicil in this State and departed for Spain, his native 
country, whence he has never since returned. 

The sale was a fraudulent one. 

The action was originally instituted on 23d June, 1863, but as the 
defendant, one Avendano, against whom proceedings were commenced, 
as soon as it was ascertained that he was the agent of the defendant, 
excepted, on the ground that he was not authorized to appear in court, 
an attachment against the defendant’s property then, but recently dis- 
covered, was sued out. 

The boy was diseased at the time of the sale, to the knowledge of the 
defendant, who fraudulently concealed the fact from his vendee, and the 
slave died of the same disease in the year 1863. 

The prescription of one year is relied on to defeat the plaintiff's claim. 
See Art. 2512, L. C. 

This prescription is not applicable to the present case, as it falls within 
the exception in 31 of that article, which says: 

“This limitation does not apply where the seller had knowledge of tho 
vice, and neglected to declare it to the purchaser.” 

In such a case, ‘‘ the action for redhibition may be commenced at any 
time, provided a year has not elapsed since the discovery of the vice.” 
Art. 2524. 

But more than a year had elapsed between the discovery of the vico 
and the service of the petition. 

If the defendant had continued to reside in the State during the whole 
year after the discovery of the vice, the plaintiff’s action would have been 
barred; but he broke up his establishment and quit the State perma- 
nently, before the expiration of the delay, leaving in it neither domicil 
nor known agent or property, so that no process could reach him within 
the year; nor, indeed, until the plaintiff ascertained that he had left an 
agent and property in the State, when proceedings against both were 
immediately commenced and process served. Until the plaintiff’s action 
was instituted, it was impossible for him to act. 

He invokes the equitable rule: ‘‘ contra non valeniem agere non currit 
prescriptio,” and it must prevail. See the cases of Morgan vy. Robinson, 
12 Martin, 76, O. S.; Landry y. L’Eglise, 3 La, 221; Guilliet vy, Erwin, 
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7 La. 581; Smith v. Taylor, 10 Rob. 133; Martin v. Jennings, 10 A. 553: 
Boyle v. Mann, 4 A. 170; Reynolds vy. Batson, Same v. Brenford, 9 A. 729, 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be aflirmed, with costs in this court, to be paid by the 
defendant and appellant. 


On REHEARING. 

Instey, J. This case is before us upon a rehearing, and upon a careful 
re-examination of the case, no good reason is suggested why our first 
judgment should be disturbed. 

The maxim, confra non vulentem, was properly applied in our first 
opinion. ° 

The plaintiff, it is contended, knew that the defendant had property, 
the title to which was duly recorded, and might have proceeded sooner 
with his redhibitory action, but this is not shown, and the mere registry 
in a conveyance office does not raise a presumption of knowledge on the 
part of third parties. 

The object of laws for recording deeds, is to protect the purchaser, 
but not to bind third parties by a presumed knowledge of the transaction, 
Martinez v. Layton & Co., 4 N. S. 378. 

This being an action to rescind a sale on account of redhibitory vices 
in a slave, it is not affected by the decisions in this court, in relation to 
the recovery of the unpaid price of slaves since the abolition of slavery. 
See James McAlister v. Freeman, Barton & Co., Op. book, No. 136, fo. 12, 

It is therefore ordered that our first opinion and decree remain undis- 
turbed. 


RA RARER AAA nnn 


No. 1465.—Tue Strate or Lovistana v. Henry DursBin. 


The intention of a party, charged with the commission of a crime, isan essential averment in a bill 
of indictment. 

A bill of indictment cannot be amended by inserting a word essential to make it valid, such ag 
feloniously. 

Where the statute has adopted acommon law offence, by fixing a penalty to it, without otherwise 
defining the crime, all the common law requirements must be followed in the indictment. 
9 A. 211. 


PPEAL from District Court, Parish of East Baton Rouge, Posey, J. 
J. E. Stafford, District Attorney, for State. R. W. Knickerbocker, 
for defendant and appellant. 

Instey, J. The defendant was tried, convicted and sentenced to four- 
teen years’ imprisonment at hard labor, for the crime of robbery. 

He relies for the reversal of the judgment appealed from on several 
grounds, specified in his bill of exceptions, none of which are tenable, 
save one. 

After all the evidence and arguments had gone to the jury, the district 
attorney moved the court to amend his indictment by changing the aver- 
ment of time, at which the robbery was committed; and after going into 
trial, he moved to amend his indictment by inserting the word feloniously 
before the word rob, which was allowed by the court. 

The intention of a party, at the time he committed the offence, is a 
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necessary ingredient in it, and in such cases, it is as necessary to state 
the intention in the indictment, as any other of the facts and circum- 
stances which constitute the offence. Rex v. Phillips, 6 East. 454. 

This Court held, in the Side v. McClimahan, 9 A. p. 211, that where, as 
in the present case, the statute has adopted a common law offence by 
affixing a penalty to it, without otherwise defining the crime, all the 
common law requirements should be followed in the indictment. State 
y. Abram, 4 Port. 397; State v. Slidman, 7 Port. 495. 

In an indictment for robbery from the person, the words feloniously, 
violently and against the will are esseafial; and it is usual, though it 
seems to be unnecessary to allege, a putting in fear. 1 Hale, 534; Foster, 
128; 2 Hale, 124; 1 Hale, 501; Wharton’s A. Crim. Law, page 101; 20 
An. L. R. page 

Sach an amendment as that allowed by the Court on the trial of the 
case, by the insertion of words essential and not merely formal, does not 
come within the intent and meaning of the act of 1855, page 171. 

The indictment, without the amendment, was fatally defective, and it 
could uot, under the statute referred to, be amended so as to render it a 
legal and valid one. 

It is therefore ordered that tie sentence be set aside, judgment arrested, 
and the indic.ment quashed, witheut prejudice to the rights of the State. 


No. 1679.—A. Bervstien v. E. Ricks. 


The erasure of a word on the fac? of a promissory note, and the substitution of another word there- 
for, may be explained by evidence; and the notary, who drew the act of mortgage to secure the 
payment of the note, is a competent witness for the purpose. 

Where a promissory note is prescribed on its tace, and the plea of prescription is filed for the first 
time in the Supreme Court, the case will be remanded to the lower court to enable the bolder to 
introduce evidence, showing an interruption of prescription. 


PPEAL from the District Court, Parish of St. Helena, Eis, J. 
A E. J. Ellis, for plaintiff. S. &. Hunter and W. A. Perrin, for defen- 
dant. 

Howe.t, J. This is an action to recover of the maker the amount of 
& promissory note, with a recognition of a mortgage, executed to secure 
its payment, in answer to which the defendant, besides the general issue, 
denies his signature to the obligation sued on. 

After the note was received in evidence without objection, the defen- 
dant objected to the admission of the act of mortgage, on the grounds 
that it was inadmissible under the pleadings, and did not correspond 
with the one declared on; and to the introduction of the depositions of 
the notary, before whom ihe act was passed, on the grounds that parol 
evidence is inadmissible to contradict or vary a written instrument; that 
a notary could not be allowed to explain, vary or contradict his own act, 
and that in the absence of any allegation of error or fraud no evidence 
could be received to show that the act of mortgage was different from 
what it purported to be. It appears that the word ‘ maturity ’ in the note 
had been erased and the word ‘ date’ interlined, while the act of mort- 
gage described the note as bearing interest from maturity. 

52 
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We consider that it was competent for the erasure and interlineation 
in the note to be explained or accounted for, and that the notary was 
competent witness for the purpose. This being explained, as it was sat. 
isfactorily done by him, the note corresponded with the act of mortgage 
offered, and there was no contradiction or varying; the facts as they 
existed were shown. 

After the note 2nd act were prepared, the parties caused the change in 
the note to be made, and the notary neglected to make the corresponding 
change in the act of mortgage. 





Judgment affirmed. 


On REHEARING. 

Lapavuve, J. In this case a rehearing has been granted on the plea of 
prescription, filed in this court. 

The plaintiff claims of the defendaut the sum of $2,000, with interest, 
upon a note of the following tenor: , 

** $2,000. New Orleans, June 2, 1860, 

One year after date, I promise to pay to the order of myself two 
thousand dollars, value received, with interest, at the rate of eight per 
cent. per annum from date, until paid. 

(Signed) Epwarp Ricks.” 

The petition and citation were served on the 12th April, 1867. 

It is clear that the note sued upon is prescribed on its face, and we 
have seen nothing in the record showing an interruption of prescription, 
and as this plea was made in this court, we think justice requires the 
remanding of the case to give an opportunity to the plaintiff to show 
interruption or suspension of prescription. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled and avoided, and that our former decision be 
set aside. It is further ordered and decreed that this case be remanded, 
to be proceeded in according to law, and that the plaintiff and appellee 
pay costs of appeal. 
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No. 1339.—Vincent Favvia v. THE Crry or New ORLEANS. 


The city of New Orleans is liable for the damages done to property by mobs in riotous assemblies, 
Act of the Legislature, approved 9th of March, 1855. 

Where a party brings suit against the city for damages done to his property by a mob of rioters, it ig 
incumbent on him to render his claim certain by legal evidence. 


PPEAL irom the Third District Court of New Orleans, Fellowes, J. 
‘\ Fellows & Mills, for plaintiff and appellant. H. D. Ogden, for de- 
fendants and appellees. 

IustEy, J. The plaintiff sues the city of New Orleans to recover the 
value of his schooner Balears, which he avers was burnt by a mob at the 
New Basin, in the said city, on the 24th April, 1862. 

The action is brought on the statute of 9th March, 1855, Session Acts, 
page , which enacts: 

** That the different municipal corporations in this State shall be liable 
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for the damages done to property by mobs in riotous assemblies in their 
respective limits.” 

The city of New Orleans filed a general denial, and called in warranty 
one John Davidson, whom the plaintiff had made a party, as a prominent 
rioter. 

The case was submitted to a jury, anl from a judgment on their ver- 
dict in favor of the defendants, the plaintiff appealed. 

It was incumbent on the plaintiff to render his claim against the city 
certain, which he failed todo. 10 M. 419; 14 La. 455; 2 Rob. 27; 17 A. 
294; 15 A. 268. 

The act of 9th March, 1855, is a wise and salutary law, as it concerns 
the whole community to prevent the wanton destruction of private pro- 
perty by mobs; but in the present case it cannot be applied, as there is 
no evidence to show anything beyond the fact, that cotton had been put 
on the schooner, and that she was taken on the opposite bank of the 
Basin; it is not proved that she was destroyed by a mob; although, while 
she was burning a number of persons were present, which is usually the 
case at fires. 

We think, however, the judgment should have been one of nonsuit. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed, and that judgment he 
and it is hereby rendered in favor of the defendants and against the 
plaintiff as in case of nonsuit, the defendants and appellees paying costs. 
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No. 1332.—Speencer Frzup vr. R. H. Harrison, et al.—F. H. Ayers, 
Intervenor. 


The rule that the evidence of one witness is insufficient to establish a claim of more than five hundred 
dollars, does not apply where the ownership of property is in dispute valued above five hundred 
dollars. 


A third party may. by intervention, have the attachment dismissed, and be decreed the owner of the 
property attached. 


PPEAL from the Fifth Distriet Court of New Orleans, Leauwmont, J. 
B. Egan, for plaintiff. L. F. Simmonds, for defendants. 

Instey, J. The plaintiff, having instituted an attachment suit on a 
draft, to which Walthall & Co., some of the defendants, were parties, he 
caused to be seized, as their property, thirteen bales of cotton. 

F. H. Ayers intervened, and claimed as his property the cotton so 
attached. 

Judgment was rendered in the court below in favor of the plaintiff and 
against the defendants, maintaining the attachment and dismissing the 
demand in intervention, and Walthall & Co. and F. H. Ayers appealed. 

It was proved that the cotton seized was brought down the river by 
the intervenor; that the bills of lading for it were in his name; that he 
paid the freight on it; that he had the entire contr! of it; that it was 
consigned to Walthall & Co., to whom Ayers owed nothing; that before 
Walthall & Co. had any knowledge of the attachment, Ayers had given 
an order for the cotton to another house, who presented it. The cotton 
was stored in the Mississippi Press, and it was insured by Walthall & Co. 
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Only one witness, the book-keeper of Walthall & Co., proved these facts; 
but it is contended, that under article 2257, C. C., it required, besides his 
testimony, other corroborating circumstances. We do not think so. The 
fact to be proved was not an agreement relative to personal property, nor 
a contract to pay money exceeding in value five hundred dollars, but the 
fact of ownership. The proof of such a fact is governed by the ordinary 
rules of evidence. 

We think the intervenor made out his case, and that he is entitled toa 
judgment. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed; and it is further ordered, 
adjudged @nd decreed that judgment be and it is hereby rendered in favor 
of F. H. Ayers, the intervenor, declaring him the owner of the cotton 
attached, and that the attachment suit be dismissed, the plaintiff to pay 
costs in both courts. 


On REHEARING. 

Howett, J. A rehearing having been applied for by plaintiff in this 
case, in order to have the judgment in his favor against the defendants 
affirmed, which had been inadvertently reversed by our decree in favor 
of the intervenor, a written agreement is presented and filed herewith, 
signed by the attorneys of all the parties that the judgment already ren- 
dered by us herein be amended to read as follows: 

It is ordered, adjudged and decreed that the judgment appealed from 
be annulled, avoided and reversed, so far as relates to the intervenor, F. 
H. Ayers, and be in other respects maintained; and it is farther ordered, 
adjudged and decreed that said intervenor be declared the owner of the 
cotton attached. 


PAKRAA RAR AADMA FARADAY" 


No. 1334.—Mrs. Pavuine Jerrrion v. Dr. W. C. Winson. 


Payment of an obligation, the consideration of which is shown to be the price of a slave, cannot be 
judicially entorced. 


PPEAL from the Fourth District Court of New Orleans, Theard, J. 
Cooley & Phillips, for plaintiff and appeilee. B. Egan, for defendant. 

TauiarerRo, J. The plaintiff sues on two notes, executed by the defen- 
dant for the payment of the price of a slave purchased by the defendant 
from the plaintiff in 1860. 

The defence is, that the Court is without jurisdiction, that the Consti- 
tution of this State has abolished slavery, and that this suit is based on 
notes given for a slave sold by plaintiff to defendant. 

The case was tried before a jury, aud the verdict was in favor of the 
plaintiff for the amount sued for. Thereupon judgment was rendered, 
and the defendant appealed. 

It is contended, on the part of the plaintiff, that defendant has not 
proved nor even alleged that e was evicted; that he has not proved nor 
alleged that he lost the services of the slave by his emancipation, nor 
that the slave was still in his possession, or belonged to him at that time. 
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It is proved that the boy, Jim Jeffrion, for whose ownership and ser- 
vices as a slave the notes sued upon were executed by the defendant, was 
seen in January, 1866, in the full and unrestrained enjoyment of personal 
freedom, and identified by a person intimately acquainted with him. The 
abolition of slavery is an event which the Court will take judicial cogni- 
zance of. 

Under this state of things, it would seem to be for the plaintiff to show 
that defendant had parted with his ownership of the slave before eman- 
cipation; for, in the absence of anything raising the slightest doubt that 
he retained that ownership, and lost it only by the act of emancipation, 
the presumption would seem to be against his having, in any manner, 
voluntarily parted with it. 

But whether the loss of ownership fell upon the defendant or not, is 
of no importance in the investigation of this case. The plaintiff sues 
upon a contract for the price of a slave. That contract, according to the 
ruling of this Court, in the case of Wainwright v. Bridges, (19 A. p. 234,) 
this Court is without power to enforce. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. 

It is further ordered, that there be judgment in favor of the defen- 
dant, the plaintiff and appellee paying costs in both courts. 





lvo. 908.—PrETER Marcy v. WitLiaAM STEELE. 


Where a promissory note is prescribed on its face, and the evidence shows that suit might have been 
brought before prescription obtained, the holder canrot invoke the maxim co tra non valentem 
agere non currit pracsesiptio, to deteat the plea. 20 A. p. 131 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
C. Redmond, for plaintiff and appellant. Randolph, Singleton & 
Hardie, for appellee. 

Instey, J. The endorsee of a note, drawn by William Steele to his 
own order, and by him endorsed, sues the drawer to recover the amount 
of it, three thousand six hundred and sixty-four dollars and ten cents, 
with eight per cent. interest per annum from its date, March 6, 1856, 
until paid, less the amounts paid on account at different periods, viz: on 
the 6th March, 1856, $1,934 48; on the 17th November, 1857, $300; and 
on the 8th August, 1860, $849; and interest, as per statements endorsed 
on the note. 

The answer is a general denial, and the prescription of five years in 
bar is pleaded. 

The last payment on the note was made on the 8th August, 1860, and 
service of petition and citation was only made on the 20th November, 
1865, more than five years after the last interruption. There is nothing 
in the record to show any interruption of prescription since August, 1860. 
This case comes within the principle enounced in Rubel vy. Pourcian, 
lately decided in this court, in which it was held that the maxim, contra 
non valentem, cannot be invoked in a case like the present one. 

The appellee, in his brief, asks that the judgment, dismissing the 
plaintiff’s action, be affirmed. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, at the costs of the appellant. 
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No. 1336.—Pu1e Brornuenrs v. Jonn H. Carter. 


The burden of proof is on the hoider of a bill ot exchange to show demand, in order to bind the 
endorser. 

Where the holder fails to show due diligenc’, in making demand of payment of a bill of exchange, 
the endor-er will be discharged. 


PPEAL from the Third District Court of New Orleans, Fedlowes, J. 
Lacey & Marks, for plaintiffs. Torrey & Bechiwish, for defendant. 

Laracve, J. This suit is brought against the defendent, as endorser 
of a bill of exchange of the following tenor: 

** Exchange for $2,000. New Orlcans, September 4, 1863.” 

‘At sight of this first of exchange, (second unpaid) pay to the order 
of myself two thonsand dollars in gold, value received, and charge the 
sume to account of Your obedient servant, 

(Signed) W. W. Burt. 

To John McClain, Brownsville, Texas. 

Endorsed: Pay to the order of J. H. Carter. 

(Signed) W.W. Buen. 

Pay to the order of Miguel Puig, Esq., value received of Puig Broth- 
ers, New Orleans. 

(Signed) “J. H. Carrer.” 

Petitioners allege that, having acquired said draft, they immediately 
forwarded it to Brownsville, Texas, to be presented for payment to the 
dhawee, ond that after due, diligent search and inquiry, the said drawee 
could not be found in Brownsville or elsewhere, and that he was absent 
from Brownsville and its vicinity—his residence being unknown; that 
there was in Brownsville, at that time, no notary public or other officer 
anthorized to make a formal protest, and give notice of non-payment; 
thatas soon as possible thereafter, the said draft was returned to New 
Orleans, and the said defendant, Carter, notified of its non-payment, and 
return of the same. 

The plaintiffs admit a payment of two hundred and fifty dollars in 
gold on account. 

The answer pleads the general issue. That plaintiffs have granted time 
to the drawer and drawee for the payment of said draft; that defendant 
is discharged as endorser; that said draft was drawn and negotiated in 
violation of law, and is null and void. 

Judgment was rendered below in favor of plaintiffs, and the defendant 
appealed. 

In relation to the presentment for, and demand of payment, and the 
impossibil'ty to protest, the following is the only evidence: 

Gabriel DaCorral, who testified: ‘‘ In December, 1863, he was in the 
employ of Miguel Paig, in Matamoras. This draft was received in Mat- 
amoras on the first of October, 1863. He went over to Brownsville to 
collect the draft, bat Mr. McLean, the draiee, could not be found at that 
time. All foreigners had the right to cross over to Brownsville and back 
to Matamoras. He tried to protest the draft in Brownsville, but he could 
not find a notary, nor any one authorized to protest a note. To the best 
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of his knowledge, there was no such person so authorized. The draft 
remained there till about the 24th October, 1863, when it was returned to 
New Orleans.” 

We are satisfied that this testimony doe; not show that due diligence 
that the law-merchant imposes on holders of bills, in the presenting for, 
and demand of, payment of bills and notes. All that the witness says 
might be very true, and yet the drawee might have had a home, a domi- 
cil, and a commercial house, none of which is negatived by this vague 
testimony. 

This witness does not pretend that he looked or enquired for the dom- 
icil of the drawee; but he simply says that the drawee could not be found 
al thal time; this might happen to the most permanent residents, to be 
absent at times. 

We are of opinion that, for want of due diligence in presenting the 
draft to, and making demand of payment of, the drawee, the defendant 
has been discharged as endorser. 10 L. 390. 4R.18. 78.451. 6L. 
730. 10 A. 107. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and avoided. It is further ordered and decreed, that there 
be judgment rendered in favor of the defendant, and that plaintiffs and 
appellees pay costs in both courts, 





Rehearing refused. 
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No. 1163.—Epwarp S. Wurzsurcer v. Prerre Merc. 


Where a party purchased a lot of ground in the city of New Orleans, containing so many feet in 
width and depth, according to a plan furnished at the time, and the notary who passed the act 
of sale made a clerical error in the number of feet iu depth, making the lot largerthan that 
shown by the plan, the purchaser *s not entitled to a diminution of the price 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
C. E. Schmidt, for plaintiff and appellant. C. Dufour, for defendant. 

Tavtarerro, J. The plaintiff avers that in October, 1865, he bought 
from the defendant a lot of ground fronting twenty-five feet on Gasquet 
street, and running back between parallel lines the depth of one hundred 
and twenty-six feet seven inches, at the price of three thousand dollars, 
which he paid to the defendant in cash. That after taking possession 
of the premises under the sale, he discovered that the lot had the depth 
of only one hundred and five feet seven inches; that as defendant declines 
to put him in possession of the quantity of ground he bought from him, 
he is entitled to a diminution of the price paid to the extent of six han- 
dred dollars by reason of the deficiency. He, therefore, sues the defen- 
dant for that sum, with interest from the date of sale. 

The defendant plead, in his answer, first, the general issue; then, 
specially averred that the lot sold by him to the plaintiff really had a 
depth of only 106 feet 7 inches; that at the time of the sale the lot had 
buildings upon it, and was enclosed by fences; that these facts, indicating 
the extent of the premises, were well known to the plaintiff from per- 
sonal inspection by him before the sale; that the plaintiff bought by the 
title then held by the defendant, which showed the depth of the lot 
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to be 106 feet 7 inches; that the statement in the aet of sale to the plain. 
tiff that the lot had a depth of 126 feet 7 inches was a clerical error of 
the notary who drew up the couveyance; that the plaintiff knew when he 
bought that the real depth was 106 feet 7 inches; that he had purchased 
according toa plan specially referred to, and that he has no right of 
action. 

The defendant had judgmeut in his favor in the court below, and the 
plaintiff has appealed. ' 

A bill of exceptions appears in the record to the admission by the 
Judge a quo of the testimony of a witness to show that as an intermediary 
between the plaintiff and defendant, in the negotiation for and sale of 
the lot, he showed the lot to the plaintiff who went upon it, and had the 
opportunity of secing the fences around it; that afterwards the contract 
was entered into by the parities, and that the next day he received from 
the defendant a copy of his title to the lot, and that he brought the 
instrument together with an insurance policy to the plaintiff; that plain- 
tiff, after satisfying himse!! by having an examination made at the office 
of the Register of Conveyances, that the property had not been trans- 
ferred during the war, indicated the notary’s office at which the deed to 
himself was to be drawn up. 

We do not think the Judge erred in overruling the objection. It was 
ruled by this court, in a case closely in point with the one under conside- 
ration, (the case of Plangue vy. C(ruesnon, 15 Li. BR. 312,) that parol evidence 

‘may be admitted ‘* to show that by accident or negligence the instrument 
has not been made the actnal depository of the intention and meaning 
of the contracting parties.” 

The evidence objected to, in the present case by the plaintiff, is of the 
same character and introduced for a similar purpose. 

Numerous authorities sanction the principle laid down in the case re- 
ferred to in 15 L. R. 

The act of sale from defendant to plaintiff recites that the lot is trans- 
ferred as ‘‘per a plan drawn by J. Pilie, surveyor.”” That plan was 
introduced in evidence, and it was shown by it that the lot has the depth 
of 106 feet 7 inches. 

DeArmas, a surveyor, who, at plaintiff's instance, made a survey and 
diagram of the lot, sworn as a witness, said the measurement of the lot 
as indicated on Pilie’s map corresponded precisely with that of his own. 
Three several conveyances of the lot by former owners were introduced 
in evidence by the defendant. In all of these acts, the lot is described as 
having twenty-five feet front and the depth of 106 feet 7 inches. 

The broker, whose testimony we have seen, was objected to; testifies 
that he conducted the plaintiff to the lot before the contract was entered 
into; that the plaintiff was in the house, and afterwards out in the yard, 
and saw the lot which was enclosed all around; that the next day he car- 
ried defendant's title to him, and that the deed was executed the day 
following. 

We think it satisfactorily shown, that the notary who drew up the deed 
inadvertently and through error, gave the depth of the lot as 126 feet 7 
inches instead of 106 feet 7 inches. 
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Under the circumstances of the case, and the position in which the 
plaintiff is clearly placed by the evidence, he should not be allowed to 
avail himself of the error of the notary to the injury of the defendant, 
who, throughout the whole transaction, acted in good faith. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs in both courts. 


OIA nn n~nnnn~>nnnnnnnnnnnanne 


No. 1134.—Joux D. Het v. F. Ducayer et al. 


The promise of an endorser to pay the note, if the holder would not protest it, amounts to notice, 
and may be proved by parol evidence. 

Although the amount of the note is above five hundred dollars, the evidence of one witness is suffi- 
cient to prove the promise to pay it. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
y T. W. Collens, for plaintiff. C. Dufour, for A. Mercier, defendant. 


Instey, J. The note upon which suit was brought in this case against 
one of the defendants, Dr. Mercier, as endorsee, was not protested at its 
maturity, nor was any notice of demand and non-payment ever given to 
him. 

The plaintiff, however, relies upon the promise and agreement of the 
endorsee, Mercier, made previous to and after the maturity of the note, 
to pay it at all events if the drawer did not, provided it was not pro- 
tested, as it would injure his credit if his name were protested. 

The promise and agreement were permitted by the court below to be 
proved by parol; but such evidence was objected to by the endorsee, who 
took a bill of exceptions. 

The evidence was not offered to prove a verbal agreement contempora- 
neous with the making of the endorsement, which would be, under the 
commercial law, inadmissible. (Byley on Bills, p. 168, at top 76, marginal 
paging, Ed. of Sparswood, and authorities there cited, notes k and J. 
Parson on Notes and Bills, vol. 2, page 501.) But to show a subsequent 
promise and agreement by which the endorser bound himself, if the note 
was not paid by the drawer, he would, if it was not protested, hold him- 
self liable for it at ail events, and this was equivalent to a waiver of a 
demand and notice. 

Such an agreement, under the rules peculiar to commerce, 2 N. 8. 122, 
applicable in this case, may be proved by parol. 3 N.S. 268. In Fuller 
v. McDonald, 8 Greenl. 213, it was held ** that an agreement by an endor- 
see to waive a demand and notice may be proved by parol evidence. 
Bailey on Bills, page 244. 

And an endorser’s acknowledgment of his previous agreement, and 
promise to pay, made subsequently to the maturity of the note, may be 
made by parol, and unless an endorser was ignorant of his discharge 
from liability, and this is not the case here, his promise to pay so made 
would bind him. 3N. 8. 319. 

The case of Ross v. McNeil, 1 Rob. 368, does not conflict with the doc- 
trine now taught; and in McMahan & Grant vy. Turnell, 16 La., there was 
63 
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no absolute agreement, but mere negotiations for an agreement. In 
the case at bar, there was an agreement which is clearly proved by parol, 
and although the amount in dispute exceeds five hundred dollars, the 
contract being a written one, and the testimony corroborative, sufficed. 

‘The endorser waived or modified his right to insist upon a presentment 
for payment and notice of its refusal, and it may well be supposed that 
if these formalities were not complied with, the contract of the endorsee 
with whom the agreement was mace, was, in that particular, regulated 
by the agreemeut; and as was sail in BloFer v. Herma, 7 A. 659, “it 
would operate a fraud, if the eudorser were afterwards permitted to avail 
himself of the omission.” 

It is threfore ordered, adjudged and decreed that the judgment ap. 
pealed from be affirmed, at the costs of the appellant. 


RA en eR en nnn een 


No. 1344.—Casszn Money anv J. M. LaFrance vr. Metasie Coss, 
Administratrix. 


Where a judgment, homologating a tableau made and filed by the administrator, shows that the 
assets in his bands are mmsufhcient to pay the privileges and mortgages against the estate, pay- 
ment of the urdinary claims cannot be enforced. 


PPEAL from the District Conrt, Parish of Plaquemines, Cazabat, J, 
J. Foulhouse, for plainiffs. Sambola & Ducros, for appellees. 
Iustey, J. The final account of administration rendered on the 10th 
January, 1865, by Mrs. Melasie Cossé, widow of Alphonse Peche, in her 
capacity of administratrix of the succession of the late Charles Dragon, 
her first husband, was homo!ocated, and became the judgment of the 
court below on the 21st June, 1865, and is now res judicata. 
The assets of the suecession amounted to the sum of..... -- 510,700 10 
This inelnded a claim of 3470, set up against Pierre B. Dragon, 
which, upon his opposition, was exeluded from the said 





eS Bed na Ra 9 nies latching ts a arate ay eat vein 470 00 
Leaving as net assets of the suecession....................$10,230 10 
The privilege and mortgage debts, a. appears from the 
] = sig i 
account, amounts tO... .........0000 ncninmmes $9,658 39 


These privilege and mortgage debts were augmented 
by judgments rendered on oppositions, including 


SS eee Fe 
Leaving a deficit to pay privilege and mortgage debts........ S$ 456 97 


On the 16th of October, 1865, the administratrix, after paying the 
funds in her hands according to the judgment of homologation, was 
discharged from her trust, and her bond cancelled. 

More than a year afterwards, the plaintiffs in the present rule, caused 
the defendant, as administratrix, to show cause why she should not pay 
the amount of their claims figuring on her final account, and why an 
execution should not issue against he~ personally, and her property be 
seized and sold to satisfy the judgment in their favor, meaning thereby 
the judgment of homologation, which they recognize as having with 
respect to themselves the force of res judicata. 
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The claims of the plaintiffs in the rule were placed upon the account 
of administration, pro memoria, as ordinary debts. 

The rule was discharged by the court below, on the ground that by the 
judgment of homologation rendered unopposed, there was not enough to 
pay in full the privilege and mortg..ge debts; ordinary debts described in 
the account could not be paid. 

The plaintiff, in the ru’e, bases his proceeding upon the judgment of 
homologation, and by that he is excluded from participation in the fund 
forming the sole assets of the succession. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be aflirmed, at the costs of the appellant. 


PAAIIAAIYWOWVMADAAAADAMW 





No. 1343.—Casset Money v. Prerre Cosse. 


Where there is no evidence in the record showiag that the endorser of a promissory note has been 
notified of the protest, the jadgment will be one of nonsuit. 


PPEAL from the District Court. Parish of Plaquemines, Cazabat, J. 
A Collens & Wooldridge, for plaiu:itt, Sambolad& Ducros, for defendant. 
Instey, J. The defence set up by defendant in this suit, who is sued 
as endorser of a promissory note, is the general issue, and specially, that 
no demand of payment on the maker, nor legal notice of protest was ever 
given to him, whereby he is discharged. 

The maker of the note died before its maturity, leaving a widow and 
children, majors and minors. 

Demand was made for payment of the note on the widow alone, before 
the opening of her husband’s succession, the appointment of an adminis- 
trator, or her qualifying as natural tutrix. The note matured on the 13th 
January, 1863, and it was protestel, and notice served on the 12th of that 
month, one day too soon; but the recorder who made the protest says, 
that on the next day he again presented the note for payment to the 
widow. Healso says, he notified the defendant of this last demand. 

It is unnecessary to express any opinion as to the sufliciency of the 
demand made on the widow, as it is not proved where the recorder gave 
verbal notice to the endorser. Due legal notice was necessary to bind 
him. Bailey on Bills, 263, et seq. 

The judgment of the lower court should have been one of nonsuit. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be set aside, and that judgment be and it is hereby ren- 
dered in favor of the defendant and against the plaintiff, as in case of 
nonsuit, at the costs of the appellee. 





PRAIA PARRAARRARRrrrnmrwnr nm" PLLA 


No. 1351.—Scuwarrz Kaurman & Co. ». Jonn L. BarrinGer. 


A party by writing his name across the face of a draft makes the acceptance complete, and parol 
evidence is not admissible to prove that at the time he wrote his name he refused to write the 
word “accepted ’ above his signature. 

Where a party accepts a draft drawn to extinguish two other outstanding drafts he cannot set up 
the failure of consideration for which the first drafts were given asa defence to the payment 
of his acceptance. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
G. Schmidt and A. & M. Voorhkies, for plaintiffs and appellees, 
Randolph, Singleton & Browne, for defendants, 
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Instey, J. The defendant is sued as the acceptor of a bill of exchange, 
drawn by Phillips & Bevans to the order of the plaintiffs. 

The defendant, admitting his signature to the bill, pleads the general 
issue, and avers that Phillips & Bevans, the drawers of the draft, bought 
of Louis Schwartz, serenty-fire bales of cotton for $2,563 01, in payment 
of which they drew two sight drafts on New York, which were not paid, 
but protested, and the present draft was given in lieu thereof. That the 
said cotton sold by Louis Schwartz, was not equal to the representation 
of its quality, was falsely packed and worthless. That the said Louis 
Schwartz represented to them, and guaranteed that there was no tax on 
cotton, when, on the contrary, the cotton was liable to the said tax, and 
the government claimed and collected it. 

That the plaintiffs were part owners, and interested in the said cotton, 
and knew before they took the draft, that the consideration for it had 
failed, and that a fraud had been practised upon Phillips & Bevans, for 
whose accommodation the defendant accepted the draft. 

Phillips and Bevans intervened in the suit, adopting the allegations in 
the answer of Barringer. 

On the trial of the case in the lower court, the defendants offered to 
prove by a witness that when the defendant, Barringer, accepted the 
draft now sued on, he stated in the presence of Louis Schwartz, and in 
that of a member of the plaintiffs’ firm, that he had received a letter from 
New York, by which he learned the cotton was damaged, and that he 
did not know how the cotton would turn out, and that if it turned 
out badly, he would rot pay his acceptance sued on, which he was 
then about to accept; and the Court excluded this testimony as also the 
testimony of the same witness to prove that when the defendant accepted 
the draft he refused, although so requested by a member of the plaintiffs’ 
firm, to write the word ‘ accep/ed” over his signature, on the ground 
that he had been informed that the cotton was not such as Louis Schwartz 
had represented it to be, and that he would not make his acceptance 
complete and binding on him by writing the word accepted over his sig- 
nature, because he would not pay the draft sued on, if the cotton turned 
out badly, and to this ruling of the Court the defendant objected, and 
took two bills of exception. 

The reason assigned in the bills for the rejection of this testimony was, 
that it would convert an absolute into a qualified acceptance, and that 
this could not be done by parol testimony. This doctrine the defendant 
does not impugn; but he says, and it is so stated in the bills of exception, 
that the testimony was offered to show that the plaintiffs were thus in- 
formed of the failure of the consideration of the said draft or acceptance. 

There is no evidence in the record to connect, in any manner, the 
plaintiffs with the original transactions between Louis Schwartz and 
Phillips & Bevans, or that any other relation existed in the matter than 
the taking from Louis Schwartz in due time, bona fide, and for a valuable 
consideration, the two smaller negotiable drafts, which is sufficiently 
proved by the witness, Moses Schwartz. 

We do not consider the evidence thus offered, as presented in the bills, 
admissible, as its effect would be, in a certain contingency, to discharge 
the acceptor, whose acceptance was complete by his signature written 
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across the draft, (Parsons on Notes and Bills, vol. 2, p. 501) and the notice 
thus attempted to be brought home te the plaintiffs would be a mere 
means to an end, to show that the acceptor was only bound conditionally. 

The evidence of several witnesses in New York, was offered to show 
the original failure of consideration for the two drafts, but this the Court 
improperly rejected, because it was a link on the plaintiffs’ chain of 
defence, and he could not be controlled in the order in which he pre- 
sented his proof. 

This prove@, he might have proceeded to show, which, however, he 
did not do, that when the plaintiffs took the first drafts they were parties 
to the sale of cotton, or had full knowledge of the original failure of 
consideration for these drafts. 

The consideration given by the plaintiffs for the draft now in suit, was 
not cotton but two drafts, for which they had paid the face of them in 
money. 

They had nothing to do with the acceptor of the last draft furnished. 
They merely, to accommodate the parties, exchanged the two protested 
drafts for the acceptance of the defendant. 

The court below rendered a judgment in favor of the plaintiffs, and for 
the reasons now given: 

It is ordered, adjudged and decreed that the judgment appealed from 
be, and the same is hereby, affirmed at the costs of the appellants. 


Rehearing refused. 


No. 1283.—Wi11am M. Carrer v. Mrs. L. E. Taytor ann R. J. Taynon, 
Her Husbard. 


The husband cannot be a witness for or against the wife, nor can the wife be a witness for or against 
the husband. 

The policy of the law is to exclude the testimony of one of the spouses for or against the other in any 
shape. 

Where the husband and wife are sued in solido, the husband cannot be required to answer under oath 
interrogatories on facts and articles propounded by plaintiffs. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
McVea & Hunter, for plaintiff and appellant. J. B. Smith and J. H. 
Muse, for appellee. 


Itstry, J. The plaintiff and one of the defendants owned jointly o 
tract of land in East Feliciana, containing 640 acres, which was encum- 
bered with a legal mortgage for $1,000 in favor of Mrs. Josephine Shirk. 

Under a writ of fieri facias upon a judgment recognizing this mort- 
gage, the land was offered for sale for cash, and no sale having been made 
it was again afterwards offered on twelve months’ credit, and purchased 
by R. J. Taylor, as agent for his wife, for the price of two hundred and 
fifty dollars, for which she gave her twelve months’ bond, she being at 
the time separate in property from her husband. 

This suit is brought to recover from R. J. Taylor and his wife in solido, 
the sum of twenty-three hundred and seventy-five dollars, with interest, 
the plaintiff, Carter, alleging that R. J. Taylor, acting as the agent of his 
wife, agreed that in order to give his wife a title to the tract of land, he 
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would pay him, Carter, twenty-five dinndred dollars, less one-half the 
amount bid, in consideration of Carter's assent to the sale, and making 
thereby a title to Mrs. Taylor. 

On the trial of the case in the lower eourt, interrogatories on facts and 
articles were propounded by the plaintiff to R. J. Taylor, which, not- 
withstanding the objections of the defendant, Mrs. ‘Taylor, to the answers 
thereto, being received as evidence against her, were allowed by the Court 
to be read. 

The main question in the case is presented by the bill of exceptions, 
taken by Mrs. Taylor to the ruling of the Court, as to the reception of 
her husband’s answers to the interrogatories. 

It is only necessary to state two of the grounds of objection. 

1. That husband and wife cannot be permitted to testify for or against 
each other. 

This is the textual rule of the law, 2260, 33, C. C., and, as was said by 
this Court, in Judiey v. Alevander, 11 A. 628: ** The rule, which in civil 
matters disqualifies the husband for or against the wife, and vice versa, 
founded on considerations of policy and morality, is without exception. 

** Nor does their voluntary separation touch the rule, which remains 
inflexible.” 

The plaintiff contends that the defendant, R. J. Taylor, being defen- 
dant in the suit, and being incompetent to testify as an ordinary witness 
against his wife, interrogatories on facts and articles were the only means 
left to prove the agreement. 

The policy of the law is to exclude the testimony of one of the spouses 
for or against the other in any shape, (Cull v. Herwig, 18 A. 319) and that 
which cannot be done directly, cannot be done indirectly. 

Besides, answers to interrogatories on facts and articles are evidence 
against the party interrogated, but not the other parties to the action, 
who have a right to cross examine the witness, by whose testimony they 
are to be bound. Johnson v. Marsh, 2 A. 722; Morrel v. Carr, ib. 807; 
Sullivan v. Williams, ib. 876. 

This was the second ground in the bill of exceptions, in which it was 
stated that if the husband’s testimony could be used against his wife at 
all, it was only by making him an ordinary witness, which could not be 
done. The Court below, with the answer of R. J. Taylor before him, 
gave judgment for the defendant, and that evidence excluded, there isa 
stronger reason why they should succeed. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be affirmed, at the costs of the appellant. 


PADRALRANAADAAIDE MAAR ARRAN rrr 


No. 1165.—Joseru E. Norwoop v. Joun Y. Mitts et als. 


Where the evidence shows that the holder of a promissory note might have brought suit previous to 
the date at which it was prescribed but failed to do so, the plea of prescription will be maintained. 
See thecase of Rabel v. Pourciau, (ante page 131.) 


PPEAL from the District Court, Parish of Pointe Counée, Cooley, J. 
Collins, Leake & Fisher, for plaintiff. P. A. Roy, for defendants. 

















NEW ORLEANS, JUNE, 18¢€2. 423 


Norwood v. Mills et als. 





-_— 


TauiaFerno, J. This suit was instituted on the 3d day of October, 
1866, by the plaintiff, residing in the parish of East Feliciana, against 
John Y. Mills, Joel H. Mills and Mrs. Joyce Mills, of Pointe Coupée, 
and Alexander Milis, of East Feliciana, in solido, on three promissory 
notes, secured by special mortgage on a plantation situated in the parish 
of Pointe Coupee. 

The first of these notes is dated April 24, 1860, for $11,715 35, paya- 
ble to A. J. Norwood or order, twelve months after date, with eight per 
cent. interest per annum from maturity. 

The second of the same date for $10,814 12, payable in like manner to 
A. J. Norwood or order, twenty-four months after date, and stipulating 
the like interest from maturity; and the third for $9,912 99, dated April 
25, 1860, payable thirty-six months after date, with like interest from 
maturity. 

Plaintiff avers that he is the owner and holder of said notes, unc cr the 
blank endorsement of the payee. 

The defendants plead prescription. The plea was sustained by the 
lower court as to the first note, which matured on the 24th day of April, 
1861, and rendered judgment against defendants for the amount of the 
other two notes, with interest, with recognition of the mortgage, and an 
order that the mortgaged property be seized and sold for the payment of 
the second and third notes, with the interest acerned, and all costs of suit. 
From this judgment the plaintiff has appealed. 

Suit was filed in this case on the 6th of October, 1866, and citation was 
served on the 20th of November of the same year, a period of five years 
and six months after the maturity of the first note of the series. Six 
months after the time, when, under ordinary circumstances, bad nothing 
occurred to interrupt prescription, defendants might first have set up the 
plea as a bar to the action. 

The plaintiff contends that prescription was suspended by a condition 
of things which enables him to invoke the great equitable rule contra non 
valentem agere non currit prescriplio. He alleges the im possibility for sev- 
eral years to prosecute his rights owing to the existence of war throughout 
a large portion of the State, and especially to the fact that the localities 
in which he and his debtors resided, became for three years a part of the 
arena of strife. Hesays: ‘It isa part of the history of the times, and 
of this country and State particularly, fresh in the memory of all, that, 
since the capture of New Orleans in April, 1862, to the surrender of the 
trans-Mississippi army of the so-ca!led Confederate States, in June, 1865, 
a period of three years, a continued state of warfare existed in this State, 
especially in that portion of it lying south of the mouth of Red River, 
on the banks of the Mississippi river, and that this river was, during the 
period of time just stated, with the exception of some months in the 
latter part of 1862 and 1863, during the occupation of Port Hudson by 
the Confederates, in the possession of the United States forces; that it 
was the policy of the United States authorities to prevent crossing from 
one side to the other—armed vessels being stationed in the river for that 
purpose; and the Confederate authorities prohibited all communication, 
either for trade or other purposes, with the forces of the United States, 
whether occupying posts on the river or on their fleets.” 
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These statements of the plaintiff seem, in substance, to be conceded 
as true by the following admission, which we find in the record: ‘Ty 
this case it is admitted that Joseph E. Norwood has resided in East Feli- 
ciana parish, and John Y. Mills, Joel Mills, and Mrs. Joyce Mills, have 
resided in this parish of Point Coupée since 1861; that since May, 1862, 
to June, 1865, owing to the late wav, the Mississippi river was continn- 
ously in possession of the armed forees of each and both the contending 
parties; and that crossing said river was very hazardous and dangerous, 
and impossible.” 

In accordance with the view taken by this Court of cases presenting a 
similar state of facts, the plaintiff’s plea of suspension of prescription 
cannot avail him. Courts were open from July, 1865, and he might, with 
ordinary diligence, have brought his suit between that time and 24th of 
April, 1866, the period at which five years would have elapsed from the 
maturity of the first note of the series. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs in both courts. 


Tews “~ SAA ARAL 





No. 1017.—Mrs. pr Sr. Romes rv. Wivow Buanc et als. 


The erasure and cancellation of a mortgage on the record, by the recorder, will not bind the 
mortgagee where it has been done without his knowledge or consent, and he may enforce his 
mortgage rights against the property mortgaged even after it "as passed into third handsin good 
faith. 


PPEAL from Second District Court of New Crleaus, Jel owes, Act. J. 
Pi Roselius & Philips, for plaintiff and appellee. P. C. Cuveller, for 
Wiltz; B. Egan, for Haneh; L. Custera, for Monseanx; appellants. 

Howett, J. Thisisan hypothecary action to subject certain proper- 
ty, in the possession of the defendants, to a special mortgage granted by 
Pierre Deverges to secure the payment of a promissory note for 
$12,988 95, dated New Orleans, WM we? 2d, 1855, and payable in one year, 
to the order of the plaintiff. 

The main question presented is, whether this mortgage which was duly 
recorded, has been erased in such a manner as to bind plaintiff. 

It is shown that on the 6/2 Ju'y, 1857, Joseph Lisbony, then a notary, 
granted a certificate, under the provisions of Art. 3346, C. C., to the 
effect that on the 8/2 Murch, 1855, P. Deverges presented to him said 
note duly paid, and which he (the notary) caucelled and «annulled (* biffe 
et annullé ”’); and that upon the presentation of this certificate, the recor- 
der erased the mortgage, on the 8th July, 1857, after which Deverges sold 
the property in question which, through mesne conveyances, is now held 
by the appellants. The note was produced by the plaintiff on the trial 
without ony appearance of having been cancelle 1 or annulled as stated in the 
certificate, but on the contrary, it bears on its face a partial release by 
the same notary, on the 25th April, 1855, about seven weeks after he certi- 
fies it had been presented to him by the maker as duly paid. The certi- 
ficate is positively false as to the cancelling of the note, and evidently false 
as to its having been presented on the 8th March, 1855, six days after its 
date, duly paid; for the inscription of partial release was made in April, 
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following, with the consent, implied at least, of the payee and holder, 
who presents it with said inscription, which would not have been made if 
the note had then been paid. Suspicion is excited by the statement in 
the certificate that the note had been presented as paid at date prior to 
the date of the certificate. The object of the presentment is to obtain 
the certificate, and is naturally supposed to be made when the certificate 
is wanted and obtained. ‘The certificate being false in one recital may be 
presumed to be false in all material recitals and was therefore not legal au- 
thority for the erasure by the recorder. There is no evidence to prove 
that the note was paid, or that the plaintiff consented to the erasure of the 
mortgage, and consequently she cannot be bound by the certificate of the 
recorder of mortgages that no mortgage existed—her consent being 
essential. 

It has been often held that such a certificate is only prima fucie evi- 
dence of the facts stated in it, and may be contradicted. 5 M. 625; 11 M. 
526; 8 R. 130. In the last case quoted, the Court said, ‘‘ The mortgagee 
may show that the certificate is untrue; that the recorder acted on insuffi- 
cient evidence, and without his consent; or, in case of an erasure by judg- 
ment, that he was not a party to the action brought, or proceeding institu- 
ted to cancel his mortgage. In such cases the mortgage, we think, exists 
unimpaired even against the innocent vendee, who has bought on the faith of a 
certificate that there was no mortgage on the property. If the latter be 
evicted the recorder of mortgages” (or the notary) ‘‘is responsible in 
damages to him.” 

This view, the Court continued, is confirmed by the fact that an article 
in the Code of 1808, sanctioning the contrary doctrine, was omitted in 
the Code of 1825, as inconsistent, no doubt, with the rights of the mort- 
gagor. 

In this opinion, as to the effect of an illegal or unauthorized erasure, 
we fully concur. 

The evidence in the record, legally admissible, as to the alleged know- 
ledge or implied consent of the plaintiff, and as to the plea of prescription, 
is insufficient, We think the lower court did not err in excluding the 
written unsworn statement of 30th December, 1859, of the notary Lis- 
bony (since deceased) in regard to the certificate given by him, and also 
the act of mortgage given by Deverges to Ernest de St. Romes on 25th 
November, 1857. ‘The plaintiff could not be bound by either. One was 
invoking ex parle evidence, not under oath, after the act; and the other 
was res inter alios acta. 

The testimony of the witness, Foulon, does not sustain the certificate 
of the notary Lisbony. The dates do not correspond. The certificate 
does not state that the note was presented when Lisbony gave the certifi- 
cate. More than two years intervened between the alleged presentation 
of the note and the giving of the certificate. It nowhere appears in the 
record that Deverg?s had the note in his possession on the 6th July, 1857, 
when the certificate was given. Nor doesthe proof that Deverges was the 
agent of plaintiff support the defence. He is represented as having 
paid the note, and he is not presumed to have been entrusted with his 
own note before its maturity, and the fact that it was not endorsed by 
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plaintiff (being made to her order) isa presumption that it was neyer 
passed off by her or from her possession, 

We think the reservation of defendants’ rights against their warrantors, 
as made by the Judge a yuo was suflicient, and authorized under the 
circnuustances. 

It is therefore ordered that the judgment appealed, from be affirmed, 
with costs. 





No. 793.—AnGeEetLo Lanata v. J. B. Macera. 


An agent is bound toestablish his authority under the general issue. 
Where suit has been brougitt and afcer issue joined the defeadant dies, it may be revived against his, 


heirs and legal representat.ves. 


4 PPEAL from the Third District Court of New Orleans, Fellowes, J. 
A P.S. Biron and H. Train, for plaintiff. A. & M. Voorhies, for 
defendant and appellant. 

Hyuax, C. J. The owner of the sc'sooner Roma owed plaintiff $63, 
Giaecoma Macera $230, end Antonio Tcmasi $227 50. 

J. B. Macera was appointed agent to collect their claims. 

This suit was brought by plaintiff t.. -ecover of the agent, Macera, who, 
is charged as being an unfaithful ageni, the $63 owing plaintiff, the $330 
owing Giacoma Macera, which plaintiff alleged was transferred to him, 
and 367 cost, alleged to have been incurred in a suit against the owner 
of the Roma, with interest. 

After defendant had filed answer, denying the allegations in plaintiff's 
petition, he died, and the suit was revived against Widow J. B, 
Macera, as tutrix of his minor children. The District Judge rendered 
judgment against her for F460, with judicial interest from the 4th day of 
August, 1863, end costs, and she has appealed. 

There is no evidence that plaintiff is owner of Giacoma Macera’s 
claim, either by transfer or otherwise. Neither is there evidence that he 
had any authority to bring suit for the elaim. 

It is not shown that any cost is ow’. s by the owner of the Roma in 
any suit. 

The evidence shows J. B. Macera, 2s agent, collected from the owner 
of the Roma, a sufficient amount to satisfy the claims above stated, but 
jadgment cannot be rendered in favor of plaintiff for money due by the 
agent to Giacoma Macera, nor for cost not shown to be owing. 

It is decreed that the judgment of the District Court be annulled and 
reversed. It is further decreed that plaintiff recover of the Widow J. B. 
Macera, as tutrix of the minor children of J. B. Macera, deceased, the 
sum of sixty-three dollars, with interest thereon at the rate of five per 
cent. per annuin from the 4th day of August, 1863, till paid, and the costs 
of this suit in the lower court, those of appeal to be borne by plaintiff. 

It is further decreed that there be judgment against plaintiff as of non- 
suit for the remainder taimed by him in his petition. 
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No. 1223.—W. A. Gorpon, Syndic, ». Wipo" > Marra Scummpr. 


To show the interruption of prescription by a partia! payment, proof must be made of the payment, 
and the date when it was made. 


PPEAL from the Third District Court of New Orleans, Feliowes, J. 
Roselius & Philips, for plaintiff. D. N. ITennen, for defendant. 

TaumFeRRO, J. This suit is instituted by W. A. Gordon, the syndic 
of his own creditors and of the creditors of W. A. Gordon & Co., against 
the defendant on a promissory note for one thousand dollars, alleged to 
have been executed on the 17th June, 1859, payable one year after date 
to her own order, and by her endorsed; the said plaintiff, being, in his 
aforesaid capacity, tle holder of :aid note, which he avers bears eight per 
cent. interest per annum from maturity, and is secured by mortgage on a 
lot of ground in the city of Ne-* Orleans. The plaintiff avers that said 
note was renewed, the interest being paid down to 17th June, 1861. 
That the said mortgage was made in favor of any holder of said note, and 
that defendant further stipulated that she would pay the fee of an 
attorney that might be employed to foreclose the said mortgage. 

The Court below awarded jadgment in favor of the plaintiff, with 
recognition of lien and privilege upon the property specified in the 
mortgage, and with interest at eight per cent. per annum, from the 17th 
June, 1861, on the amount claimed. The defendant appealed. The 
defence was pr. -cviption. The defendant refers to Musheli v. Pooley, 12 
An. 661, where ....s Court said, that to show the interruption of prescrip- 
tion by a partial payment, ‘‘ proof should be made of the payment and 
of the date when it was made.” 

The defendant also invokes the :uthority of the case in 12 An. 82, and 
refers to the article 3486 of the —~.vil Code. 

We think these authorities will not avail the defendant. The 
plaintiff fulfils the rule laid down in Maskell v. Pooley, by making proof 
of the payment and of the time when it was made. Lecord, p. 13. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs, 


Rehearing refused. 
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No. 1258.—Ann Lemon, Tutrix, 7. Mary J. Wesz. 


Where the holder of a promissory note has suffered it to prescribe, and the evidence shows no imped- 
iment to the institution of suit at the time prescription obtained, he cannot invoke the maxim 
contra non valentem agere non currit prescripiio to relieve him from its effect. See the case of Rabel 


v. Pourciau, ante, page 131. 
PPEAL from the District Court, Parish of West Feliciana, Cooley, J. 
Coliens & Leake, for plaintiff. D. W. Winter, for defendant. 
TauiareRRO, J. The plaintiff, in her capacity of tutrix, brings suit 
against the defendant on the following instrument: 
**$567 75. Laurel Hill, La., March 5th, 1861. 
**One day after date I promise to pay N. H. Lemon, or order, five hun- 
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dred and sixty-seven dollars and seventy-five cents, for value received, 
with eight per cent. interest from the first of January last until paid.” 
‘“* Many J. West.” 

The defendant pleads the prescription of five years. The plaintiff 
holds that prescription was suspended during the late war, and claims 
the benefit of the maxim contra non valentem agere non currit priescriplio, 

Judgment was rendered in the court below sustaining the plea of 
prescription and the plaintiff prosecutes this appeal. 

The petition was filed 19th May, 1866, and citation was served on the 
23d of the same month. 

It is shown that courts were open from about the middle of June, 1865, 
leaving the plaintiff from that time to 5th of March, 1866, to bar pr. 
scription by filing his suit and citing his debtor. It has been decided by 
this Court, that in such cases, the creditor can not avail himself of the 
equitable maxim invoked. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs. 


BRAD PIDLOOrOnerpmrE~“Spm+mnwmnm~“vw Ow 


No. 790.—C. A. Lea, Executrix, 7. J. O. Terny. 


Courts have the power, in their discretion, to determine whethcr a paper filed in a suit sty,ed a per- 
emptory exception shall be considered as an answer to the merits. 

Where the answer of the defendant puts the capacity of plaintiff specia!ly at issue, by denying that 
in the capacity in which he sues he has any interest in the suit, the plaintiff is bound to prove it 
to maintain his action. See the case of Stilley v. Stilley, ante page 53. 


PPEAL from the District Court, Parish of Livingston, Jones, J. 
D. N. Hennen, for plaintiff and appellant. G. W. Watterston, Marr 
& Foute and Bradley, for appellee. 

Instry, J. The plaintiff seeks, in this action, to obtain a retrausfer 
of certain lands in the petition described, in virtue of a private writing 
or counter-letter, bearing date the 22d April, 1837, and claims rents, ete., 
$2,000. 

A judgment by default was taken, which, on motion, was set aside, and 
the defendant had leave to file a peremptory exception, that the petition 
exhibited no cause of action. 

The exception was maintained, and, on appeal to this court from tie 
ju. zment dismissing the action, it was reversed. 

The case was remanded to the lower court for further proceedings ac- 
cording to law, the Court observing, that ‘‘ as there was no defence filed 
to the action, except the exception, if would permit it to stand as an 
answer.” 

On the return of the case to the lower court, the defendant filed on the 
i2ih May, 1860, with the clerk, without leave of Court, an answer. 

Exceptions having been taken by the plaintilf, that the defendant could 
only file an amended answer; that it had been filed out of term without 
leave; that it changed the issues by withdrawing admissions made by the 
original answer; the same were overruled, and on motion of the defen- 
daut’s attorneys, it was ordered that his answer, filed on the 12th inst., 
(May) be allowed to be filed, and considered as an amended answer, with 
the plea of reconvention thercin. 
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” ‘Phe amended answer of the 12th May, 1860, contained a general denial, 
and a reconventional dem ind against the plaintiff, executrix, for the half 
of the notes arising from the sale of the property referred to in the peti- 
tion, as owned in common by Lea and Terry. Thereconventional demand 
was afterwards dismissed, and defendant says need not be noticed. 

‘There was also a plea of prescription, which we may say now cannot 
be sustained. 

The defendant also filed a peremptory exception, that the plaintiff was 
without right to stand in judgment, and had no interest in the subject- 
matter of the suit, becanse the land in controversy had been long since 
sold to other parties. 

This peremptory exception was excepted to by the plaintiff, on the 
ground that it changed the substance of the defence, and permitted Terry 
to withdraw admissions already made in the pleadings. 

The Court ordered the peremptory exception of want of interest to be 
tried with the merits. 

The case came on for trial onthe 18th October, 1865. There was a 
verdict and judgment for defendant, from which the plaintiff prosecutes 
this appeal. The first question to be examined is, was the plaintiff with- 
out right to stand in judgment, and had she, as executrix, any interest in 
the subject-matter of the suit, as the land had, prior to the bringing of 
the suit, been sold to other parties? It appears that on the 9th September, 
1858, the plaintiff, in her capacity of executrix, filed a petition in the 
Succession of Franklin W. Lea, asking for a sale of certain lands as pro- 
perty of the succession, including the several tracts now in controversy. 
‘The sale was ordered by the court on the same day, and by the return it 
appears that the sheriff made the sale on the 16th October, 1858; that 
the lands in controversy were adjudicated to James Barrow, and that the 
proceeds of sale were paid over to D. N. Hennen, then, as now, the coun- 
sel for plaintiff. 

The defendant’s exception of want of interest was filed on the 16th cf 
October, 1860. On the 9th February, 1861, James Barrow made a nota- 
rial declaration that the land adjudicated to him was, at the time of the 
adjudication, in the possession of Terry, the defendant, claiming the samo 
as owner, under a sale from Franklin W. Lea to him, of date 26th May, 
1837, and that with his, Barrow’s, full approbation and consent, said 
adjudicaticn was deemed null and void and of no effect, and rescinded. 

It is not necessary to determine the legal value of this notarial act of 
retrocession from Barrow to the estate of Franklin W. Lea. It suffices 
that his succession was Barrow’s warrantor, when the suit was instituted. 
Arts. 2602, 2477,C. C. 7 La. 123. 2 Rob. 183, The plaintiff was, there- 
fore, not without interest, as the object of the action was to put the titlo 
in a shape to satisfy the warranty. 

The exception, therefore, on that score, was untenable. The important 
question, presented in different forms during the progress of the suit, 
was whether the paper styled a peremptory exception, that “ the petition 
exhibited no cause of action,” was an answer to the merits, as it was 
deemed to be by this Court on the first appeal. 

The opinion of the Court that it was an answer, rested on the decision 
in the case of the C:tizens’ Bank v. Beard, 5 A. 41, analogous to this one, 
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The ruling of the Court, in both the cases in 5 A. 41 and 15 A. 160, is 
apparently in conflict with two earlier cases, (the only two out of the 
many decisions to which our attention is called) which involve precisely 
the same question, viz: that of Loring vy. Kimball, 15 La. 200, and Lejune 
v. Hebert, 6 Rob. 421. 

After an examinatian of the question, which we have duly considered, 
we have come to the conelusion that the rule of practice as enunciated in 
the later cases is, under our system of pleading, the correct one. Article 
314, 327, Code of Practice. Vavassion v. Bayon, 11 Martin, O. S. 640. 

The exception is therefore considered by us as it was by our predeces- 
cors, an answer to the plaintiff's petition. 

The variance alleged in the exception between the date of the counter- 
letter and the act of sale, did not render it necessary for the plaintiff to 
reconcile it by other proof than that furnished by the answer. ‘The 
counter-letter was merely referred to as proof, and as was said by this 
Court in this case, the defendant, by admitting the truth of the allega- 
tions in the plaintiff’s petition, has, as the case stands, relieved her of the 
necessity of offering the counter-letter, or making any other proof. 

This view of the case disposes of all the lateral questions, tending to 
this one point. 

No allegation of the petition was denied by the answer, and no proof 
was therefore required to sustain the allegations of the petition. See 
14A. Aiken v. Bedford, 4. N.S. 16. Austin et al. v. Latham, 19 La. 90, 

There was an amended petition, increasing the demand for waste com- 
mitted, rents and profits, to twenty thousand dollars, but no proof is 
found in the record to sustain that new demand, which is not now passed 
on. 

The verdict of the jury must be set aside, and the judgment of the 
District Court thereon reversed. 

It is therefore ordered, adjudged and decreed that the verdict of the 
jury be set aside, and the judgment of the District Court rendered 
thereon be annulled, avoided and reversed; and it is further ordered, ad- 
judged and decreed that the defendant, Johu Orin Terry, do reconvey 
to the plaintiff, as executrix of the last will of Franklin W. Lea, all and 
singular, the lands which had been transferred to the said John Orin 
Terry by Franklin W. Lea, by notarial act of sale passed before Lyman 
Briggs, Judge of the parish of St. Tammany, on the twenty-second day 
of October, in the year one thousand eight hundred and thirty-six, and 
which said lands are fully described in the plaintiff’s petition, as follows: 

1. ‘*A tract of land containing 640 acres, lying in the parish of St. 
Tammany, on the east side of the river Tangipaho, near the mouth of 
the creek called Washby, acquired by said Lea through William Bowman, 
of Joseph and John N. Slater, being the same granted by the United 
States to the said Joseph Slater, as section 40 of township 6, south, range 
8 east; and section 37 of township 6, south, range 9, east. 

2. **A tract of land of 640 acres, situated in the parish of Livingston, 
fronting on Tangipaho river, adjoining the town of Uncle Sam, and 
known as the Durbin place, under the certificate granted to the said Jer- 
emiah Durbin, of date July 27, 1824, and numbered 175, of which said 
lands, the Succession of Franklin W. Lea, or any lawful transferree from 
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the said succession, is now hereby declared to be the true and lawful 
owner. 

It is further ordered, that judgment be and it is hereby rendered in 
favor of the plaintiif, in her capacity of executrix of the will of Franklin 
W. Lea, and against the defendant for the sum of two thousand dollars, 
as rents and profits of the said lands; and, finally, it is ordered that the 
defendant pay the costs in both courts. 


On REHEARING. 

Tauiarerno, J. After-a careful review of the decision upon which this 
rehearing was granted, we are satisfied there was error in the judgment 
rendered. 

The main question involved in the case, we had occasion to consider 
recently in the case of Sarak A. Stilly v. John W. Stisy, decided in De- 
cember last; and we conclude to reverse the decision now under conside- 
ration, and to render a judgment conforming to that in the case of Stilly 
v. Silly. 

It is therefore ordered, adjudged and decreed that the judgment of 
this court, rendered in favor of the plaintiff, be annulled, avoided and 
reversed. It is now ordered, that the jadgment of the District Court be 
affirmed, with costs in both courts. 


No. 1122.—Miucnet Gastet et als. » Joun McGenry. 


“The act of the Legislature, approved February 17. 1866, confirming the Board of Levee Commissioners 
provisionaily appointed by the Governor. did not con'er on them the authority to sue for the 
State, nor to make the Statea party in any judicial proceeding. 


PPEAL from the Sixth District Court of New Orleans, Dupluntier, J. 
Miles & T. Taylor and T. II. Ilewes, for plaintiffs and appellants. 
A. S. Herron, Attorney General, for defendants and appellees. 

Hyman, C. J. A contract was made by the ‘‘ Levee Commissioners” 
with John McGenty, for him to make a new levee to protect the town of 
Algiers from the waters of the Mississippi. 

McGenty began the work under the contract, and was about proceed- 
ing to tear down the houses of plaintiffs, with intention of taking posses- 
sion of the ground on which they stood, for the purpose of continuing 
the construction of the new levee upon it, when, on application of plain- 
tiffs, an injunction was issued by the District Court restraining him from 
so doing. 

Soon after the issuing of the injunction a motion was made by defen- 
dant to dissolve it, upon his furnishing a bond, with security in accor- 
dance with article 307 of the Code of Practice. 

This motion was granted by the Court, but defendant neglected to 
give the bond and security, which the decree required to dissolve the in- 
junction. 

The Levee Commissioners intervened in the suit, alleging that the State 
was the real party defendant, represented by them, and moved that the 
bond and security required of McGenty in order to dissolve the injunc- 
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tion be dispensed with, as the State was the real party in interest, and wag 
not by law required to furnish bond. 

The Court sustained the motion, and rendered judgment dispensing 
with the bond and security before ordered to be given, and dissolving the 
injunction. 

From this judgment plaintiff has taken a suspensive appeal. 

One of the grounds of objection to the motion made by the Commis. 
sioners is that the State is not a party to the suit, and that the Commis- 
sioners do not represent the State. 

The act of the Legislature confirming and ratifying the Levee Commis- 
sioners (which were provisionally appointed by the Governor) and contin. 
uing them in their functions, approved February 17th, 1866, did not give 
them authority to sue for the State. 

There is no act giving them such authority, and they cannot, by inter- 
vening in a suit, make the State a party thereto. 

It is decreed that the judgment appealed frombe annulled, avoided 
and reversed. It is further decreed that the case be remanded to the 
lower court to be proceeded with according to law. 

The Levee Commissioncrs to pay cos's of appeal, 
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No. 1749.—Wuniram Avnriuu v. THe STEAMER ALABAMA BELLE AND OWNERS. 


The admiralty jurisdiction depends on the nature of the contract. and is limited to claims and 
services purely maritime, and touching rights and duties appertaining to commerce and naviga- 


tion. 
A contract to furnish a steamboat with tin ber and other materia's for the repair of the boat, is not 


a maritime contract. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
B. Egan, for plaintiff Marshall & Forsyth, for defendants. Cotton 
& Lery, for Levi, appellant. 

Tautarerro, J. The plaintiff proceeced by provisional seizure against 
the steamer ‘‘ Alabama Bclle,” and by citation against her owners, to 
recover the sum of S571 12, which he alleges they owe him for timber 
and other materials furnished for the benctit of the beat. He claimsa 
privilege upon the steamer, and prayed judgment for the amount 
claimed, with interest at five per cent. per annum, from 23d May, 1866, 
and with privilege upon the boat. The captain of the steamer, with J. 
Levi, his surety, released the seizure by entering into bond. After 
answer filed, judgmeut was rendered in conformity with the prayer of 
the petition. The plaintiff? afterwards took « rule on the surety on the 
release bond to show cause why judgmceut should not be rendered against 
him on the bond. 

The surety filed an exception to the jurisdiction of the Court, on the 
ground that the original cause of action is one arising under admiralty 
and maritime jurisdiction and that the court of the first instance is without 
jurisdiction of the case. The exception was overruled, and the defendant 
appealed. 

The grounds stated in the motion to dismiss the appeal, we think 
insufficient, | 
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We think the exception was properly overruled. We consider it well 
settled that ‘‘ the admiralty jurisdiction in cases of contracts depends 
primarily upon the nature of the contract, and is limited to contracts, 
claims and services purely maritime, and touching rights and duties 
appertaining to commerce and navigation.” 1 Concklin, M. L. 19. 

The Supreme Court of the United States in the case of Roach et als. 
vy. Chapman et als., 22 Howard Reports, say: “A contract for building a 
ship or supplying engines, timber or other materials :>r her construction 
is clearly not a maritime contract. Any former dict: or decisions which 
seemed to favor a contrary doctrine were overruled |:y this Court in the 
ease of The People’s Ferry Company v. Beers, 20th Howard, 400. In 
this case, closely in point with the one before us, the Supreme Court of 
the United States held, that the lien created by the State law could not be 
enforced in admiralty. 

On the merits, the case, we think, is clearly with the plaintiff. His 
claim is fully made out, and he had very properly judgment in his favor. 

This case is clearly distinguishable from that of Berwin v. Steamship 
Matanzas, 19 An 387. There, the contract was one of affreightment of 
merchandise from New York to New Orleans, plainly a maritime con- 
tract. 

It is therefore ordered, adjudged and decreed that the judgment of tho 
District Court be affirmed, with costs in both courts. 
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No. 1013.—Joun T. Lupenine rv. NATHAN VEsTER, Administrator. 


The approval by the Land Department of the lands that have been selected by the State, passes the 
title the reto in fee-simple, subject to any equitable rights that may exist at the time of the 
approval to any portion of the lands transferred. 

The issuing of a patent by the United States to lands which have been previously donated to the 
State and approved by the Secretary of the Interior, does not, ipso facto, annul the patent previ- 
ously issued by the State to the same lands. 

Where two parties have obtained patents to the same lands, one from the United States and the 
other from the State. the question of superiority of title may be ascertained before any court 
having jurisdiction over the property in controversy. 

Where the United States has parted with its title, private parties, who have rights to the land, may 
litigate their claims in the State Courts. 

A party claiming pre-emption rights under the pre-emption laws of the United States, is required 
to establish his rights within the time fixed by law, and a failure to do so will operate a forfeiture 
of them. 

Under the preemption act of Congress of 1841, a party forfeits his claim to a pre-emption, if he fails 
to establish it before the public land sales occur 


PPEAL from the District Court, Parish of Morehouse, Richardson, J. 
John T. Ludeling and S. L. Slack, for plaintiff and appellee. S. G. 
Parsons, and Race, Fosier & E. T. Merrick, for defendant. 


Reporter.—The first opinion and decree of the Supreme Court in this 
case, reported in error in the 16th Annual, page 450, is overruled by this 
decision. See 16 A. p. 450. 





On REHEARING. 

Tauiarerro, J. The litigants in this case present adverse titles, derived 
from conflicting patents to the same tract of land—the plaintiff claiming 
under patent from the State of Louisiana, the defendant under patent 
from the United States. 65 ; 

Dy 
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Under the provisions of the eighth section of the act of Congress of 
September 4, 1841, donating lands to several of the States for purposes 
of internal improvement, the land in controversy in this case, together 
with various other parcels, was selected under the authority of the State, 
and the “selections” were approved on the 24th of May, 1858, by the 
Secretary of the Interior, ‘‘subject to any valid legal rights that may 
exist thereto.” 

Ov the 16th of May, 1856, Dorcas Dinkgrave, plaintiff's vendor, located 
an internal improvement warrant on the land in litigation; and afterwards, 
on the 7th of December, 1857, this warrant was relocated on the same 
land by plaintiff. On the 13th of August, 1858, the State patent issued 
in favor of plaintiff as assignee of Dorcas Dinkgrave. 

This land lies within the Bastrop grant, the validity of which remained 
undetermined from the time of the cession of Louisiana from France to 
the United States, until December, 1850, when the Supreme Court of the 
United States decided adversely to the grant. The extensive body of 
land, embraced by this grant, was held during this long period in reser- 
vation, and becoming, by the decision of the Supreme Court of the United 
States, part of the public domain, Congress in March, 1851, passed an 
act for the relief of the bona fide settlers in the DeBastrop grant. The 
act provides: 1. For those who hold the rights of the original emigrants 
under the Baron. 2. For those who had cultivated the premises for 
twenty years under a chain of titles from DeBastrop; and 3d. For those 
who settled in good faith, and who, but for the reservation, would have 
been entitled to pre-emption rights under some one of the previously 
existing pre-emption laws. 

Wiley J. Vester, whose heir and administrator the defendant in this 
case is, claiming to be entitled to a pre-emption right under the third- 
class of those provided for by the act of Congress of 3d March, 1851, 
filed his declaratory notice at the proper land-office, on the 9th of Octo- 
ber, 1855, dating his settlement in 1849. After various vicissitudes of 
approval and rejection of his claim, which it may be necessary further 
on, to notice in detail, Vester succeeded in procuring a decision granting 
his pre-emption, and a patent was issued after his decease to his heirs on 
the 7th of December, 1859. 

This suit was brought in April, 1859, and judgment was rendered in 
favor of the plaintiff in July, 1860. The defendant appealed. Action 
was taken on this appeal in February, 1862, and the opinion then read 
was prematurely reported—an application for a rehearing being then 
pending. At the July term, 1866, of this court at Monroe, the applica- 
tion was granted, and the case is now before us on a rehearing. 

The defendant resists the plaintiff's claim, chiefly on the ground that 
he has priority of right under the pre-emption laws, and that his right 
was perfected by the patent granted to him by the United States; that 
although the State patent, under which plaintiff claims, is of anterior 
date to that issued to the defendant by the United States, the State 
patent only passed title to the land in dispute, subject to defendant’s 
prior right by pre-emption privilege, as this existed at the time the land 
was transferred by the United States to the State of Louisiana. Hecon- 
tends that the validity of the government patent and his rights under it, 
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cannot be enquired into in this action; that the patent being final and 
conclusive, as to the question of title, which plaintiff is not at liberty to 
open, and especially as he does not allege error or fraud. . 

The plaintiff holds that the approval by the Land Department at Wash- 
ington of the list of lands, (among which is the tract contended for by 
the parties) to be transferred to the State under the donation act of 1841, 
vested in the State the title to those lands in fee-simple; that the approval 
of the selections constitute the patent to the State; that after the approval 
of the State selections and the consequent divestiture of the title of the 
United States, the question of defendant’s pre-emption claim became res 
adjudicata; and if not by the approval of the selections and the decision 
of the Commissioner of the General Land Office adverse to the pre-emp- 
tion claim, it became so by the public land sales in June, 1858, previous 
to which time defendant had failed to make satisfactory proof of his pre- 
emption, or to appeal from the decision rendered against him in Septem- 
ber, 1857. He, moreover, contends that the Secretary of the Interior, 
by his approval of the ‘‘ selections,” exhausted his power over the sub- 
ject; that he became /functus officio quoad hoc, and that his subsequent 
action in the premises is void. ‘ 

It is clear that if Vester was, according to the provisions of law, enti- 
tled to a pre-emption, and that right accrued before the approval of the 
land to the State, he would be bound to recover or hold the land, not- 
withstanding the State patent was issued before his right was established, 
provided, he has not forfeited his pre-emption by failing to fulfil the 
conditions upon which the right is granted. 

That the approval of the selected lands must be considered as vesting 
title to these lands in the State, we feel bound to concede. But we must 
equally concede, that the title passed subject to any equitable rights that 
may have existed at the time of the approval to any portion of the lands 
transferred. Such equitable rights are reserved by the act of approval. 
But is there reserved also to the Land Department, the power to annul 
the vested title of the State by subsequently conferring upon other par- 
ties an unconditional and conclusive title to the same land? If so, the 
tenure of the State would seem to be nugatory. Subsequent action by 
the department, upon outstanding claims affecting lands already trans- 
ferred, would be of the nature of ex parte proceedings. 

In the present case, the plaintiff had notice of the reinvestigation of 
the defendant’s pre-emption claim,and introduced evidence; but he did 
so under protest, excepting to the right of the Land Department to take 
any further proceedings in the case. 

The questions presented seem to be, did the issue of the United States 
patent, ipso facto, annul the State patent? Was the decision of the Secre- 
tary of the Interior, in favor of Vester, final and conclusive? Or, was it 
merely 2 final disposition of the matter, so far as the United States was 
concerned? If it be legitimate for the Land Department to settle unad- 
justed rights, and in its discretion to issue other and conflicting patents, 
should we not consider such action, rather as the relinquishment on the 
part of the government of all further jurisdiction over the subject-mat- 
ter, and as leaving the parties in interest to contest their rights before 
other tribunals, than as decidirg in the last resort, superiority of title? 








436 SUPREME COURT OF LOUISIANA, 





——e, 


Ludeling v. Vester, Administrator. 





Such is the course adopted by the government, in regard to conflicting 
titles under Spanish grants. Where the United States Commissioners 
have issued certificates to several claimants for the same land, the register 
and receiver of the proper office form a court to decide priority or supe- 
riority of right, and the government grants the patent accordingly, 
leaving the contending parties to tlhe State courts for the final adjudiea- 
tion of their claims. 

Be this as it may, a careful examination of numerous authorities, satis. 
fies us that in such cases, courts have the right to look into the character 
of the conflicting titles, and to pass upon their validity. The Supreme 
Court of the United States sanctioned this doctrine in the case of Bodley 
v. Taylor, 5 Cranch, p. 191, where it recognized the right of a court of 
equity to decide controversies growing out of conflicting patents from 
the State of Virginia, issued upon land warrants granted by the State to 
individuals. 

In that case, Chief Justice Marshall, said: ‘‘ The defendant, in the 
court below objects to the jurisdiction of a court of equity, and contends 
not only that the present case furnishes no ground of jurisdiction upon 
general principles, but that the land law under which both titles origin- 
ate, in giving a remedy by which rights under entries might be decided 
previous to the emanation of a patent, has prohibited an examination of 
the same question after a patent shall have issued. Had this been a case 
of the first impression, some contrariety of opinion would perhaps have 
existed on this point. But it has been sufficiently shown, that the prac- 
tice of resorting to a court of chancery, in order to set up an equitable, 
against the legal, title, received in its origin the sanction of the Court of 
Appeals, while Kentucky remained a part of Virginia, and has been so 
confirmed by an uninterrupted series of decisions, as to be incorporated 
into their system, and to be taken into view in the consideration of every 
title to lands in that country. Such a principle cannot now be shaken.” 

The same Court, in the case of “arland v. Winn, 20th How. Rep. p. 
7, announces that ‘‘the general rule is, that whenever several parties set 
up conflicting claims to property with which a special tribunal may deal, 
as between one party and the government, regardless of the rights of 
others, the latter may come into the ordinary courts of justice and liti- 
gate the conflicting claims. Such was the case of Comegys v. Vasse, 1 
Peters, 212; and the case before us belongs to the same class of ex parte 
proceedings; nor do the regulations of the Commissioner of the General 
Land Office, whereby a party may be heard to prove his better claim to 
enter, oust jurisdiction of the courts of justice. We announce this as 
the settled doctrine of this court.” 

To the same purport are the cases 9th How. 328, 14th How. Cunning- 
ham v. Ashley, 01 Elliott et al. v. Pursel et al., 1 Peters, 340. A decision 
in point was rei..-red in Illinois, in 1857, in the case of James C. Walker 
and John R. Smith y. Jacob Hedricl:. In that case Hedrick had a patent 
granted upon a pre-emption claim. Plaintiff’s claim rested on a prior 
entry. The question was, had Hedrick a pre-emption in law that would 
affect the plaintiff’s prior entry? The question opened the right of Hed- 
rick to a pre-emption, and the Court decided against his right, saying: 
**It may be remarked, that while the decision of the register and receiver 
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upon the facts of settlement and cultivation, etce., is final, or only reversi- 
ble on appeal, yet their decision, as to their jurisdiction of the case or 
right of pre-emption is open to attack in any collateral proceeding before 
any court having jurisdiction of the property or parties.” 

Asimilar decision was rendered in Missouri, in the case of Page v. 
Schibel, 11 vol. Missouri Reports, p. 167, Attorney General Legare was 
against the legality of issuing a sccond patent before the first was judi- 
cially annulled. On this subject he remarked: (4 vol. opinions of Attor- 
neys General.) ‘* Supposing patents to land already issued, covering the 
very lands in question, the executive department is, in my opinion, under 
the general rule, functus officio in the premises, until its former act be 
judicially set aside.” In the same volume he says: ‘‘ But where the act 
of issuing it (the patent) is complete, and the patentee will not give it up 
to be cancelled, it is, in my opinion, a good title at law, until judicially 
avoided.”” In this view Attorneys General Clifford and Crittenden con- 
curred. 

On this question the decisions in this State have the same bearing. In 
the case of Wiggins v. Guier, 13 A. p. 356, the plaintiff held, under a 
State patent issued by the Governor of Louisiana, predicated upon a 
location approved by the Secretary of the Interior. He alleged fraud 
against the defendant, claiming under a government patent founded on 
pre-emption. It was somewhat doubtful, whether in that case the appro- 
val of the selected lands was unconditional or not. Chief Justice Mer- 
rick said: ‘‘ But whether the approval was absolute or subject to the 
rights of others, we are of the opinion that the State of Louisiana had, 
and the plaintiff through the State has the better right, and that whatever 
title the defendant may have acquired under the patent issued in favor 
of the heirs of Elijah Dempsey, should be held to inure to the benefit of 
the plaintiff, and that the judgment of the lower court ought to be 
affirmed. The State of Louisiana, whether the approval of the Secretary 
of the Interior were absolute or conditional, as just observed, acquired 
a vested right which could not be defeated, except by a real right on the 
part of those whom the defendant pretends to represent.” 

The same doctrine was afterwards affirmed by the Chief Justice, in the 
case of Knox v. Pulliam, 14 A. 134. The controversy, in that case, was 
between a pre-emption claimant and his adversary holding under a patent 
from the State. 

The defendant, in the case at bar, refers us to the case of Foley v. Har- 
rison, 5 A. p. 75, as sanctioning the opposite doctrine. In this case the 
plaintiff claimed, under State patents issued upon warrants located upon 
United States lands, donated to the State by the act of Congress of Sep- 
tember, 1841. The defendant set up title under what are termed ‘“ float 
claims,” located upon the land sometime previous to the location of the 
State patents, and upon these float-claims defendant, after the institution 
of the suit, obtained the government patents. 

In delivering the opinion of the Court, Judge Rost cites the cases of 
Wilcox v. Jackson, 13 Peters, 498, and Bagnel v. Broderick, same vol. 436, 
decided by the Supreme Court of the United States, and quotes as fol- 
lows: ‘Congress has the full power to declare the dignity and effect of 
titles emanating from the United States, and the whole legislation of the 
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government in reference to the public lands, declares the patent to be 
the superior and conclusive evidence of legal title. Until it issues, the 
fee is in the government, which, by the patent, passes to the grantee, 
Where a patent has not been issued for a part of the public lands, a State 
has no power to declare any title less than a patent, valid against a claim 
of the United States or against a title held under a patent granted by 
the United States.” 

**To avoid the effect of these decisions, Judgé Rost announced that 
the plaintiff must establish affirmatively, that under the act of 1841, the 
United States were divested of their title by the State location in the 
land office at New Orleans, without the necessity of a patent or of any 
other formality; and failing in this, he must show that the location 
amounted to sn equitable title, and that the patents were issued in viola- 
tion of law.” 

In regard to the case of Foley v. Hurrison, it seems that before the 
approval of the locations the State patents issued, and not only before 
the approval, but even when the locations were suspended by instructions 
from the Land Department to the register and receiver, to make no fur- 
ther appropriations of land within the Houma grant, until the further 
action of Congress upon the subject. The party in that case, having the 
government patent, held the only title from the government, as it was 
clearly shown that his adversary obtained no title through the State. 
The case, therefore, differs in a very material point from the one now 
before the court. 

Coming now to the consideration of the defendant’s claim to a pre- 
emption, we find that in 1849, Wiley J. Vester bought an improvement 
within the Bastrop grant, and with it several slaves from one McFarland, 
On this place, at the time of his purchase, were several buildings, and 
among them a dwelling-house and cotton-gin. Vester resided upon this 
place until his death. Cultivation was carried on upon this place, part of 
the time as it appears, in the name of Wiley J. Vester, and part of the 
time in the name of his brother, Solomon Vester. 

By a deed duly proved, and of record, W. J. Vester sold on the 22d of 
March, 1855, to Solomon Vester, all his property, including the place he 
resided upon, and on which he claimed a pre-emption right. On the 
9th of October, 1855, as we have seen, W. J. Vester filed his notice at 
the land-oflice of the district. On the 16th of September, 1856, he 
appeared at the office to make proof. His evidence was received, and he 
obtained until the 19th of the same month to present some further tes- 
timony, which it seems he produced on the 20th of the same month. On 
the 16th of May, 1856, about four months previous, Dorcas Dinkgrave 
located her internal improvement warrant upon the land. The register 
and receiver, upon their examination of Vester’s testimony, disagreed in 
opinion as to its sufficiency. In September, 1857, the Commissioner of 
the General Office decided against the claim. Eight months after the 
decision of the Commissioner, the list of selected lands, No. 50, embrac- 
ing the land in contest, was approved by the Secretary of the Interior on 
the 24th of May, 1858, upon the report made to him by the Commis- 
sioner, that there appeared no objection to the approval on the books of 
his office. It is in proof, that after the decision of the Commissioner 
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against him, Vester frequently declared that he had abandoned the con- 
test. The public land sales, of the lands within the Bastrop claim, took 
Jace on the 16th of June, 1858, after the usual proclamation of the Pre- 
sident of the United States, and the usual advertisements had been nade. 
The plaintiff, Ludeling, after Vester informed him he had declined fur- ° 
ther contest for the pre-emption right, bought the land from Dorcas 

Dinkgrave for twenty-five hundred dollars, having relocated the warrant 

on the 7th of December, 1857, after the Commissioner had decided 

against Vester’s claim. 

In July, 1858, an appeal was taken from the decision of the Commis- 
sioner, rendered in September, 1857. The Secretary ordered a reinves- 
tigation of the claim of Vester. The register and receiver, upon the 
re-examination, reported in favor of it. The Commissioner again decided 
against it. This decision was reversed by the Secretary of the Interior, 
and the patent issued in favor of Vester’s heirs, as already stated on the 
7th of December, 1859. 

By the two acts of Congress, the first approved 5d of March, 1851, the 
other on the 3d of March, 1853, applicable to the Bastrop grant, the 
benefits of the act of September 4, 1841, were extended to persons, who, 
but for the reservation of the lands, would have been entitled to pre-emp- 
tion-rights under that or some other act granting pre-emptivns. 

The privileges of the act of 1841, being extended to settlers in the 
Bastrop grant by the act of March 3, 1853, Vester, dating his settlement 
in 1849, and availing himself of the act of 1841, (as he could claim the 
benefit of no earlier act) was required to fulfil the conditions of that act 
and those of the act of 1851, which he claimed under. It was incumbent 
upon him to show that he was a bon- fide settler, and an actual house- 
keeper on the land at the time the public surveys were extended over the 
same. That he had built a dwelling-house upon the land claimed; that he 
had made improvements upon it; that he was a man of family, ora single 
man over twenty-one years of age. He was required to swear that he 
had not directly or indirectly made any agreement or contract with any 
person by which the title he might procure from the government should 
inure to the benefit of any person except himself. He was bound to 
consummate his pre-emption by making his affidavit proof, and payment 
within a year after the filing of the approved plot of survey in the office 
of the register of the proper land-oftice. 

At the time Vester settled upon the improvement, he bought within 
the Bastrop grant—the land embraced by it was not considered public 
land. It had been treated, previous to the annulment of the grant as 
private property, by being made the object of sale and taxation. It is 
not clear, that when he bought the improvement and settled upon the 
land, it was with the intention of securing a pre-emption upon it, nor 
that his settlement and occupation come strictly within the spirit and 
intendment of the pre-emption laws. Itis shown that he put up near 
his dwelling-house a small fabric intended for a kitchen, and that he put 
in it a bed and a few other articles of furniture, the purpose clearly being 
to make a show of having built a dwelling-house upon the land. To 
obviate the difficulty arising from the sale, which we have noticed, he 
resorted to the scheme of exhibiting at the land-office a reconveyance of 
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the property from his brother. This wasa private act, not placed on 
record, and purporting to be dated June 1, 1855. A witness to this aet, 
being sworn on the investigation of the claim, stated under cross-exami- 
nation, that the act had been executed the night before; that is, on the 
night of September 19, 1856. 

On the part of W. J. Vester, on the first examination of his claim, an 
effort was made to introduce Solomon Vester as a witness, to prove the 
reconveyance of the property to W. J. Vester, and that Solomon Vester 
had no interest in the improvement. The introduction of the witness 
was objected to, and the objection was sustained. A bill of exceptions 
was reserved. Before the reinvestigation came ov, Solomon Vester died, 
A question arose as to when the extension of the surveys over the lands 
is to be considered as having taken p!ace; whether, upon the completion 
of the work in the field, or at the time of the filing the approved plots of 
survey in the office of the register of the proper land office. We think 
the instructions of Mr. Butterfield, the Commissioner of the General 
Land Office, are sufficiently clear on that point. In his letter of 17th of 
April, 1851, to the register aud receiver at Monroe, he says: ‘ The 
period at which the proof is to be filed in your office and the entry con- 
summated, is any time'within a year after such extension of the surveys 
over the land; a period which this office will take care by instructions to 
to the Surveyor General shall be sufliciently and plainly shown by the 
plots he will furnish you of such surveys.” 

It appears that the entries on the margin of the township map, show 
that the survey of the township was completed in the first quarter of 
1855. The first appearance of Vester, at the lan 1->ffi:e to make proof, 
was on the 16th of September, 1856. ‘The townsiip map was filed in the 
register’s office on the 20th of September, 1856. 

It can admit of no doubt whatever from the tenor of the act of 1841, 
and from the instructions of Mr. Butterfield, the Commissioner, that the 
time of the completion of the surveys in the field is the period from 
which the year is to commence. But as the act of 1853 extends to pre- 
emptors the privileges of the act of 1841, it would seem that the pre- 
emptor on lands not in market, would be allowed one year from the time 
of the filing of the township map. Two classes of lands were subject to 
pre-emption by the act of 1841; those which were subject to private 
entry, and which of course had been previously offered at public sale, 
and those which had been surveyed, but had not been exposed to sale. 
.Pre-emptors on the land, subject to private entry, were required to prove 
their right and pay for the land within twelve months from the date of 
their settlements; while those on lands which had not been offered, were 
allowed twelve months from the time of the filing the plot in the proper 
land office, unless a public sale of the land should intervene, in which 
case the proof and payment were required to be made before the sale. 
Vester was entitled to the privileges accorded to the last-named class of 
pre-emptors, and it appears that he presented his claim barely within the 
time allowed. 

An effort, and an ineffectual one in our judgment, was made to ward 
off the effect of the sale of W. J. Vester to Solomon Vester, by showing 
it to have been simulated, It did not lie with the party to show that his 
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written act, duly entered upon the public records, was a nullity and a 
fraud. It is shown that Solomon Vester, under this sale, had the pro- 
perty assessed in his own name, and that W. J. Vester gave in nothing 
for assessment, and that he paid only a poll tax. That Solomon Vester 
exercised ownership over the place; that as late as the 1st of September, 
1856, he spoke of the place as his own, and that in presence of his 
brother. 

Assessments are made under the oath of the party assessed. The year 
within which W. J. Vester could file his affidavit and proof, expired on 
the 20th of September, 1856. We have seen that he appeared at the 
land-office on the 16th of that month, and obtained further time, to-wit: 
to the 19th to complete his proof, and that the completion of it was the 
production of the fraudulent retransfer from Solomon Vester, proved to 
have been manufactured the night before. Other witnesses testified to 
facts, the tendency of which is to show that W. J. Vester was the real 
owner; but these facts we do not think conclusive, that Solomon Vester 
had no interest in the things sold. 

The counsel for the plaintiff insists, that the failure of Vester to take 
an appeal from the Commissioner’s decision against him before the land 
sales cuts off his right altogether, and puts an end to the contest. We 
think this position correct. It is’ true, that no definite time is fixed by 
law within which such appeals are required to be taken. But we find, 
from the general tenor of the pre-emption laws, that persons claiming 
rights under them are required, within reasonable delays, to establish 
those rights, and that a failure to do so operates a forfeiture of them. 
By the act of 1841, the class of pre-emptors, in which Vester was placed, 
forfeited their pre-emptions, if they failed to establish them before the 
public land sales occurred. He presented his proofs barely within the 
year from the filing of the township map in the land-office, at Monroe, 
viz: on the 20th of September, 1856. The decision of the Commissioner 
against him was rendered in September, 1857. Notice of this decision 
was duly forwarded to the local-office, with instructions to notify the 
parties in interest. 

The public land sales commenced on the 16th of June, 1858, and lasted 
three days. Vester had then from September, 1857, until June 16, 1858, 
to take his appeal. The appeal was not taken until the 7th of July, 1858, 
near a month after the land sales were over. After the decision of the 
Commissioner against him, he declared his intention to abandon the 
contest; and is not his long delay to appeal to be construed as an acqui- 
escence in the decision? Before the land sales came on, Dorcas Dink- 
grave’s land warrant had been relocated, and the list of selected lands 
approved, by which the title was vested in the State. 

If there was no limit to the time of appeals in such cases, the conflic- 
tion of claims would be endless. If a party were allowed his own time 
to appeal, a bona fide purchaser at the public sales, without notice, might 
be ousted of his land years after he had acquired and improved them. 

Under the state of facts presented, a claim open to so many objections, 
and regarding the validity of which there was such a discrepancy of 
56 
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opinion among the officers of the Land Department, the Commissioner of 
the General Land office, having twice decided against it, could not, ip 
our view, be decreed a pre-emption right, unless by a strained and unwar. 
ranted construction of law, and against its tenor and spirit. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts. 


vey 








No. 1734.—-Srate or Lovistana v. CHARLES MORGAN AND SAMUEL Witsox, 
alias Buck Sam. 


Under the act of the Legislature of 15th of March, 1855, sec. 7, all registered voters, and none others, 
are competent jurors for the parish of Orleans. 

After the completion of the registration of the voters in the parish of Orieans, under the acts of 
Congress, commonly called Reconstruction Laws, passed in i867, none others than those regis, 
tered as qualified voters under such registration, are competent jurors for the parish of Orleans, 
A jury drawn and formed from any other or former list of registered voters is illegal. 


PPEAL from the First District Court of New Orleans, Howe, J. 
B.L. Lynch, Attorney General, for State. A. P. Field, for appellants, 

Hyman, C. J. The Judge of the First District Court of New Orleans, 
by authority of the seventh section of an act entitled ‘‘an act relative to 
jurors in the parish of Orleans,” approved March 15, 1855, ordered on 
the 6th December, 1867, the sheriff to prepare a new list of jurors, 

Under this order, the sheriff proceeded to draw a jury from a registry 
of the qualified voters made in 1865, by authority of the statutes of the 
State, and not from the registry of voters made in 1867, by authority of 
the Reconstruction Acts. See act of Congress, passed 2d March, 1867, 
entitled ‘‘an act to provide for the more efficient government of the rebel 
States,” and amendments thereto. 

The registry of 1865 contained not a half of the number of registered 
voters as the registry of 1867, contained. 

By authority of the 11th section of the Constitution of 1852, the Leg- 
islature passed acts requiring registration of voters, and declaring none 
were voters but those who were registered. 

The act of 15th March, 1855, above referred to, required the sheriff to 
form a list of jurors from all the qualified voters of the parish of Orleans, 
except such as were exempt, and to draw from that list the jury. 

A grand jury, selected from the drawing made by the sheriff from the 
registry of 1865, as above stated, found a bill of indictment for murder 
against defendants, who filed a motion to have the indictment quashed, 
because the jury thus drawn was illegal and incompetent. 

Defendants set forth other grounds in the motion, which are not stated 
by us, as our opinion on the ground above stated, settles the question as 
to the validity of the bill of indictment. 

The Judge overruled the motion. 

The defendants were tried by a jury, who brought in a verdict of 
guilty. The Judge passed sentence on them, and they have appealed. 

The statutes of the State, make all who are registered as voters in the 


parish of Orleans, qualified voters therein and competent jurors for the 
parish, 
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The Reconstruction Acts make all persons, who are registered under 
their provisions, voters. 

As all who are registered under the Reconstruction Acts, in the parish 
of Orleans are qualified voters therein, so also are they competent jurors 
therefor. 

The sheriff should have drawn the jury from a list of all the qualified 
coters in the parish of Orleans, which he did not do in drawing from the 
registry of voters of 1865, as that registry is not a list of all the qualified 
voters of the parish. 

The grand jury selected from such drawing was not formed according 
to law, and its proceedings are invalid. 

Let the verdict of the jury be set aside, and the sentence of the Court 
be reversed. Let also the indictment be quashed. 


yer wae 





No. 1352.—A. C. Frntey et als., ». J. BoGan anp A. Levt. 


A recorder or notary public, who passes an act of sale between parties, is a competent witness to tes- 
tify as to what was said by the parties at the time or afterwards. 

Testimony taken by commission, rejected by the lower court, attached toa bill of exceptions, taken 
by the party offering it, and forming a part of the record of appeal, will be noticed by the Su- 
preme Court, the same as though it had been admitted by the Judge a quo. 


PPEAL from the Fourth District Court of New Orleans, Théara, J. 
E. Philips and J. Joor, for plaintiff. Race, Foster & E. T. Merrick, 
for garnishee and appellee. 

LasavveE, J. The plaintiffs, having obtained a judgment against the 
defendant, J. Bogan, which was partly satisfied, and leaving a balance 
due on the Tih of April, 1866, of $3,944 66, proceeded to garnishee A. 
Levi and John Gribble, by citing them, and putting to each of them the 
following interrogatories: 

Interrogatory 1. What property, rights or credits have you in your 
possession or under your control, now or at any time between the service 
of these interrogatorics and the time you answer them, belonging to 
James Bogan, of the parish of East Baton Rouge? If yea, what? 

Int. 2. Are you indebted to James Bogan? If yea, how much at tho 
time specified in Ist interrogatory? 

John Gribble answered as follows: 

‘**The undersigned, in answer to the interrogatories propounded to him 
in this case, declares that he has not in his possession or under his con- 
trol, nor had he at the time this suit was instituted, any property, rights 
or credits belonging to said James Bogan, nor is he in any way indebted 
to said defendant.” 

(Signed) “J. B. Gripes.” 

Abraham Levi answered as follows: 

“To the Ist interrogatory, No; and that he has not in his possession nor 
under his control, nor has he had between the service of these interroga- 
tories and the present time, any rights, credits or property whatever 
belonging to said James Bogan. 

To the 2d Int., No; that he was not at the time of the service of these 
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interrogatories, and has not been at any time since indebted to sai 
James Bogan; on the contrary, said James Bogan is largely indebted to 
this garnishee.” 

(Signed) ‘A. Levi.” 

Supplemental interrogatories were filed by plaintiffs, and answered by 
Abraham Levi. 

The supplemental answers, not being satisfactory to the plaintiffs, they 
took a rule on said Abraham Levi, to show cause why the interrogatories, 
having been evasively and not categorically answered, should not be 
taken for confessed and judgment rendered against him; and on the fur- 
ther ground, that none of said answers are correct, and that plaintiffs 
expect to disprove them on the trial, ete. 

On the trial of the case below, plaintiffs offered the testimony taken 
under commissions, of Hasket, Burgess and Hubbs. 

The defendants objected to so much of said depositions as tended to 
explain the act of sale from Bogan to Levi, or to state what was said by 
the parties before, since or at the time said act was passed; and to so 
much as tended to contradict the answers of said Levi, in regard to said 
act of sale, on the ground that the recorder could not be heard to con- 
tradict his official acts or add to the same, ete. 

The Court sustained the objections, and rejected the depositions; the 
plaintiffs excepted. 

We are of opinion that the Court erred. The Art. 2256, C. C., con- 
templates the parties to the act and their representatives, and not third 
persons. 141.108. 78. 53. 2A. 94, 480. 4A. 500. This rule is too 
well settled to be now controverted. Defendants’ counsel have quoted 
many decisions of this Court, rejecting parol evidence under said article; 
but they do not apply to this case, having been rendered in suits between 
the parties to the act or their representatives. The plaintiff herein was 
not a party to the act in question. 

The rejected depositions, being annexed to the bill of exceptions, are 
in the record, and can be considered by this Court as evidence. 11 A. 
404. 12 A. 12,50. 13 A. 443. 144A. 61. 

The original answers of the garnishees are clear and positive, and neg- 
ative all indebtedness to, and possession of property of, the judgment 
debtor. The supplemental answers are in substance of the same import, 
and we have carefully examined the testimony, including the rejected 
depositions offered to contradict them, and we are of opinion that they 
have not been substantially destroyed. 

The judgment, which was rendered in favor of the garnishees, is 
affirmed, the plaintiffs and appellants to pay costs. 





No. 1576.—J. B. Terram v. E. B. Trxney et al. 


The seizure and sale by the constable, under writs of feri facias placed in his hands by the justice of 
the peace, of the property of a person not a party to the suit or suits, is null, and he may compel 
the justice of the peace and constable to restore his property thus illegally seized and sold, or 
pay him the value thereof in money. 


PPEAL from the District Court, Parish of St. Charles, Beauvais, J. 
J. D. Augustin, for plaintiff and appellant. Hawkins & Fish, for 
defendants and appellees, 
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TarzaFeRRO, J. In the early part of the year 1866, one Mialocq had a 
number of freedmen employed in chopping wood for him. Several of 
them brought suits against him before E. B. Tinney, a justice of the 
peace, for their wages. Mialocq was arrested, and a seizure was made of 
the stock of provisions he had on hand for the use of his laborers. He 
was released from the arrest and the property from seizure, upon execut- 
ing a bond of $500, conditioned as follows: ‘‘ Thatif said Mialocq appear 
at my office and deliver up to me the articles enumerated herein, on Sat- 
urday, the 17th of February, 1866, or pay certain judgments or claims 
against him in favor of a number of colored men, then this bond to be 
void, or else to remain in full force and effect.” 

Terrail, the plaintiff, became the surety of Mialocq on this bond. It 
seems the conditions of the bond were not complied with. On the bond, 
the following decree was endorsed: ‘‘ Justice’s Court, Fourth Ward, St. 
Charles parish. This bond was forfeited on the 17th of February, 1866, 
by the within-named principal, and the security, by refusing to deliver 
the within schedule of goods, also offering contempt to the court, cursing 
and defying the laws of the same. 

“This, the 17th day of February, 1866.” 

“KE. B. Tinney, J. P.” 

*“‘The constable proceeded to seize the goods of the defendant, and 
put the same under keeping for further action of the court, by the order 
of the court forthwith. 

February 17, 1866. “KE. B. Trsnezy, J. P.” 

It seems that on the 23d of February, about thirteen days after the 
date of the bond, about forty other parties instituted additional suits in 
the same court against Mialocq. A separate judgment was rendered in 
each suit, and executions followed. 

The property detailed in the schedule was finally sold, and brought an 
amount exceeding five hundred dollars. It appears, as part of the sin- 
gular and multifarious proceedings disclosed by this record (‘‘longe cure 
longe ambages”’) that Mialocq had previously instituted in the District 
Court against some of the parties at least, who had obtained these nume- 
rous judgments against him, an action to annul, having restrained the 
executions by injunction. The aggregate amount of the judgments, he 
essayed to annul, was $244 25. He failed in this effort. Judgment was 
rendered against him, the injunction dissolved, and he prayed for an 
appeal to this court, which was refused. He applied to this court fora 
mandamus, to compel the District Judge to allowthe appeal. This 
application was refused, on the ground that this Court had no jurisdic- 
tion in the case. 18 A. p. 398. 

After these successive defeats, and his effects sold under execution, 
Mialocq absconded. A notice in each of the many cases was served upon 
the unfortunate surety, informing him that the judgments had been con- 
firmed by the Supreme Court, and that he was looked to for payment. 
Executions without number were issued, and property of the surety to 
the amount of $710 was seized. This property consisted of twenty-five 
cords of wood, a pair of oxen, a mule, two carts and harness, and other 
things appraised to $710. The oxen and mule were work animals of the 
plaintiff. 
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This property was seized on the 28th of March, and was advertised ang 
sold on the 5th July, the justice of the peace becoming the purchaser, 
The plaintiff took out an injunction on the 3d of July, to stop the sale, 
but service of the writ was not made in time to prevent it. He then took 
a writ of sequestration, and in his petition prays for judgment against 
Tinney and his constable, E. G. Young, $3,000 damages, for the restora- 
tion of his property, which he alleges was illegally and wrongfully seized, 
or payment for its value, and all other equitable relief. It seems these 
numerous executions, none of them for a sum exceeding fifteen dol. 
lars, were clubbed and put in the hands of the sheriff. The property was 
seized under the sequestration, and bonded by the plaintiff, and taken 
into his possession. 

At the ensuing October term of the District Court, the injunction and 
sequestration suits were consolidated and tried together. The defendants 
severed in their answers. Tinney denies each and every allegation in 
plaintiff's petition contained. He avers that all his judgments, writs, 
notices, etc., have been rendered and conducted in conformity with law; 
that he cannot be made answerable civiliter for his official acts, should it 
be found that ke has erred in any of the forty-nine cases against John 
Mialoceg and Jean Baptiste Terrail, security; itis nothing more or less 
than errors of judgment in his official capacity, for which he is not liable 
in damages. 

The other defendant, Young, puts in a general denial. He avers that 
he acted throughout under the sanction of judicial authority, executing 
such process as was directed to him in his official capacity. 

The defendants had judgment in their favor in the court below, and 
the plaintiff appeals. 

Without deciding that the defendants for the official acts complained 
of are liable in damages to the plaintiff, nevertheless it is clear that they 
should be held bound to restore to the plaintiff his property, or, in default 
thereof, its full value. The plaintiff was, in no manner whatever, a party 
to any of the forty-nine judgments rendered against Mialoca. They 
were as to him ‘‘ res inter alios acta.” He stood simply as the surety of 
Mialocqg, on a bond conditioned for the payment of $500, if Mialocq 
failed to deliver to the Justice the property which had been seized, or 
pay certain judgments or claims held against him in favor of a number 
of colored men. This bond is a mere nullity. The property seized, and 
for which the bond taken, was again seized by the constable immediately 
after the rendition of the decree of the Justice, declaring the forfeiture 
of the bond an ex parte proceeding wholly irregular. Although the bond 
itself was null, still its conditions were in effect complied with, for the 
very property stipulated to be returned was taken possession of by the 
constable, as the record shows, the day it was to be forthcoming. 

It is therefore ordered, adjudged and decreed that the defendants, E. 
B. Tinney and E. H. Young, within twenty days from the filing of this 
decree in the lower court, restore to the plaintiff, Jean Baptiste Terrail, 
his property seized under the order of E. B. Tinney, justice of the peace, 
dated 17th February, 1866, and which is described in the writ of seques- 
tration, directed to the sheriff of the parish of St. Charles; and in default 
thereof, it is adjudged and decreed that plaintiff have judgment against 
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the defendants in solido, for the sum of seven hundred and ten dollars, 
and that execution issue thereon after the expiration of the delay granted 
for the restoration of the property. 

It is further ordered, that the defendants pay costs in both courts. 


PAO m 








No. 889.—Home Murvat Insurance Company v. THE Crry or New 
ORLEANS. 
That portion of the capital of the Home Mutual Insurance Company which is invested in bonds and 
stocks exempt from taxation by statute, is not subject to taxation as the capital of the company. 
Capital composed of property not subject to taxation cannot be taxed by caliing it nominal capital. 
The principle of uniformity and equality in taxation, required by the Constitution of Louisiana, would 
be violated by assessing the nominal capital of acompany or corporation liable to be taxed on the 
amount of capital paid in or to be paid in. 
Where a party or accmpany have been compelled to pay an illegal tax to the city of New Orleans 
founded on an assessment on property or capital stock exempt by law from taxation, he or they 
may recover the amount thus paid, by suit against the city. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
{i G. 8. Lacey, for plaintiff. G. LZ. Bright and T. H. Hewes, for de- 
fendant. 

Tattarcrno, J. For the year 1861 an assessment of $14,925, was made 
by the city authorities upon the capital of the Home Mutual Insurance 
Company. 

Payment of a large portion of this tax was refused, on the ground of 
its alleged illegality. Suit for its recovery was instituted in the Second 
District Court, and judgment obtained, from which the company took a 
suspensive appeal, that is now before this Court. In November, 1864, the 
insurance company was compelled, under a military order of General 
Banks, to pay to the city the amount of the judgment, to-wit: $14,925, 
with twelve per cent. interest (reduced afterwards by remittitur to ten 
per cent.) from the Ist June, 1862, until paid. The military order re- 
served to the company the right to reclaim by suit, and recover the sum 
then paid under thatorder. The object of the present suit is to recover 
from the city the sum of $11,032 25, with eight per cent. interest from 
the 3d day of November, 1864, until paid, on account of the alleged 
illegal tax the company was required to pay. 

To the plaintiff’s petition the defendant filed a peremptory exception, 
averring that plaintiff has no right of action, which was overruled, and 
the defendant has appealed. 

This controversy arises from the keying of a tax by the city authori- 
ties upon certain bank stock and railroad bonds, forming component 
parts of the capital of the company. These securities, the company con- 
tends are exempted by law from taxation. This is not denied; but it is 
held that the tax is laid upon the bonds and stocks as capital, and not 
as bonds and stock eo nomine, and therefore, there is no infringement of 
the law. 

A confliction of opinion has arisen on this subject, not only in this 
State, but in other States of the Union, and much litigation has grown 
out of it. A distinction is taken between nominal and actual capital. 

By the provisions of the seventieth and seventy-second sections of the 
city charter, the city has the right to tax corporations upon the amount 
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of their capital stock paid in and ‘secured to be paid in, excepting 
capital stock owned by the City and State, and that paid for real estate, 
which is to be taxed as other real estate. 

Capital stock paid in and sceurcd to be paid in, ‘‘ means, by the defen. 
dant’s construction, the nominal or fixed capital stock of corporations as 
contradistinguished from their real or actual capital—their assets, 
Nominal or fixed capital stock, as applied to corporations, means, as con- 
tended by defendant, the nominal amount of capital stock specified in 
the act of incorporation, without any reference whatever to the nature, 
character, description or value of the property or assets of the corpora- 
tion. That actual or real capital means no more nor less than the actual 
property or assets of the corporation. 

The plaintiff complains that the uniformity and equality of taxation, 
required in this State, is viclated by the system of taxation contended for 
by the defendant; that the power conferred upon the city of New Orleans 
is a power to lay an equal and uniform tax upon all property, real or 
personal, in said city; and that equity and good faith forbid the principle 
which permits the taxation of bank stocks and bonds specially exempted 
by law from taxation, under the unreal and imaginary distinction as- 
sumed by defendant between nominal and actual capital. 

The proposition that capital may be taxed, whether it be composed of 
property subject to taxation or not, by calling it nominal capital, would 
seem to involve difficulties that are not easily escaped from. If this 
nominal capital is to be considered as something essentially different from 
the actual capital, a mere abstraction, an airy something having no con- 
nection with or relation to substantive property, which, for useful pur- 
poses, is the only capital after all, then it follows, as this unreal, ideal 
capital alone is taxed, that the substantive, tangible capital, composed of 
money, stocks, bonds or real estate, or such parts of these as are not 
exempted from taxation, is liable also to separate taxation. Why not? 
Shall the answer be that it cannot be taxed because the nominal capital 
is taxed? Ifthis be asound reason, does it not concede that there 
is some connection between the nominal and the actual capital? 
Would not such a reason admit that the actual capital is either in 
whole or in part the nominal capital? Ifthe sum named in the act 
of incorporation as the capital, is to be the unvarying standard, and 
to be termed the nominal capital of the corporation, upon which the tax 
is to be assessed, and the actual capital left out of view altogether, the 
tax imposed could be considered in no other light than as a tax annexed 
to the franchise, as a royalty for the grant, a quid pro quo, a tribute 
annually paid for the act of incoporation. But upon what ground would 
this royalty for the grant rest? If it be a sovereign prerogative, the Leg- 
islature has not the power to grantit. If that be not the character of 
the tax, a grave question might arise as to its legality, for by the Consti- 
tution of the State all property is required to be taxed in proportion to its 
value, to be ascertained by assessment. 

The city seems to exercise the taxing power in regard to corporations 
without a valuation of the property except realestate. The city assessors 
are empowered to require the President, or other proper officer of the 
company, to furnish under oath, a statement of the amount of its capital 
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stock paid in and secured to be paid in, the amount of real estate owned 
by the company, and the sums actually paid therefor. 

We have been referred to decisions of the New York Court of Appeals in 
cases involving the question raised in this case, and to a decision of the 
Supreme Court of New Jersey, on the same point. 

The rulings of the courts of those States are relied upon, on the part of 
the defendant, as entitled to great consideration. By an act of the 
Legislature of the State of New York, passed in the year 1857, the 
capital stock of the banks was required to be assessed and taxed at its 
actual value. Under this act arose the case of the Bank of Commerce v. 
New York City, 2 Black’s Reports, 620. The judgment of the Court of 
Appeals of New York sustaining the tax levied on the nominal capital was 
reversed by the Supreme Court of the United States. Mr. Justice Nelson 
said, ‘‘ The stock, then, is held by the bank, the same as such stocks are 
held by individuals, and alike subject to taxation, or exemption by State 
authority.” 

In 1863, another act was passed by the New York Legislature, on the 
subject of the basis on which corporations were to be taxed. This act of 
1863 directs that the tax shall be imposed ‘‘ on a valuation equal to the 
amount of their capital paid in or secured to be paid in, etc,” in the same 
manner that taxes are imposed upon corporations by the city of New 
Orleans, and which has given rise to several cases before this Court. 
Under the New York law of 1863, originated the later case of ‘* The 
People of the State of New York, ex rel., The Bank of the Commonwealth, v. 
The Commissioners of Taxes of the City of New Yor ‘.” American Law 
Register, vol. 4th, N. S. p. 277. 

In this case, the Appellate Court of New York again sustained the doc- 
trine of the ‘‘nominal capital ” and dwelt at considerable length upon 
the distinction between actual and nominal capital. The judgment, on 
appeal to the Supreme Court of the United States, was reversed, and the 
same views expressed by the last-named tribunal that were announced 
in the case of the Bank of Commerce v. New York City. In the latest 
case, the one in which ‘‘ The People, ex rel., The Bank of the Common- 
wealth, were plaintiffs against the Commissioners of Taxes, the Supreme 
Court of the United States, through Mr. Justice Nelson, said: 

‘* When the capital of the banks is required or authorized by the law 
to be invested in stocks, and among others, in United States stock, 
under their charters, or articles of association, and this capital, thus 
invested, is made the basis of taxation of the institutions, there is great 
difficulty in saying that it is not the stock thus constituting the corpus or 
body of the capital that is taxed. It is not easy to separate the property 
in which the capital is invested from the capital itself. It requires some 
refinement to separate the two thus intimately blended together. The 
capital is not an ideal, fictitious arbitrary sum of money, set down in 
the articles of association, but, in the theory and practical operation of 
the system, is composed of substantial property, and which gives value 
and solidity to the stock of the institution. It is the foundation of its 
credit in the business community. 

The Legislature well knew the peculiar system under which these 
57 
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institutions were incorporated, and the working of it; and when provi- 
ding for a tax on their capital at a valuation, they could not but have in. 
tended a tax upon the property in which the capital had been invested, 
‘* Having come to the conclusion that the tax on the Bank of the Com- 
monwealth is a tax on the property of the institution, and which consists 
of the stocks of the United States, we do not perceive how the case 
can be distinguished from the cases heretofore before the court, and 
reported in 2 Black, 620.” 

This we deem conclusive of the question, and we think the plaintiff, in 
this case, entitled to relief. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court bé affirmed. It is further ordered, adjudged and 
decreed that the plaintiff, ‘‘ The Home Insurance Company,” recover 
from the defendant, the City of New Orleans, the sum of eleven thousand 
and thirty-two dollars and twenty-five cents, with eight per cent. interest 
per annum from the 3d November, eighteen hundred and sixty-four, 
with costs in both courts. 





Rekearing refused. 
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No. 479.—Home Mvtvat Insurance Co. v. THe Crry or New URLEANS., 


The city of New Orleans may be restrained by an injunction, from proceeding by order of seizure 
and sale, to enforce the payment of an illegal tax. See the case of Home Mutual Insurance Uo, 
v. City of New Orleans. No. 889, (ante page 447.) 


PPEAL from the Third District Court of New Orleans, Handlin, J. 
G. S. Lacey, for plaintiff. G. L. Bright, for defendant. 


Tauiarerro, J. This suit is founded upon an injunction taken out by 
the plaintiffs to restrain the defendant from proceeding against them by 
order of seizure and sale, to enforce the payment of $9,982 46 and 
interest, claimed to be due the city for taxes assessed upon the capital of 
plaintiffs, for the year 1862. Plaintiffs allege this tax to be illegal, and 
pray relief accordingly. 

Upon the trial below, there was judgment perpetuating the injunction, 
and the defendant has appealed. 

The facts relating to this case are stated in the opinion of the Court, 
rendered in the case between the same parties, on the same issues made 
in regard to the taxes for the year 1861, claimed by the city from the 
insurance company on the same grounds, which case is numbered 889 on 
the docket of this court. 

For the reasons assigned in the opinion rendered in that case, it is 
ordered, adjudged and decreed that the judgment rendered by the Dis- 
trict Court, in this case, perpetuating the injunction, be affirmed, the 
defendant and appellant paying costs in both courts. 





No. 597—Crry or New OrteEans v. THe Crrizens Mutvat INsuRANCE 
*e CoMPANY. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
W. H. Hunt, for appellant. I. M. Day, for appellee. 
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Reporter.—This case was decided by the Supreme Court in 1866, and 
reported in error, in 18 An. page 707, while pending on a rehearing. 
For the reasons given in the case of the Home Mutual Insurance 
Company v. the City of New Orleans, No. 889, (ante page 447,) the first 
opinion was overruled on rehearing. 

On REHEARING. 

TauiaFeRnO, J. For the reasons assigned in the judgment rendered 
in the case of the Home Mutual Insurance Company v. The City of New 
Orleans, No. 889, it is ordered, adjudged and decreed, that the judgment 
heretofore rendered in this case, be avoided and set aside; and it is now 
ordered, adjudged and decreed that judgment be rendered in favor of 
defendant, the plaintiff and appellee paying costs in both courts. 
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No. 1333.—Jas. W. Howarp v. C. Yale, Jr. & Co. 


Where the consideration for the transfer of a written contract of sale of a lot of cotton is shown to be 
Confederate treasury notes it cannot be judicially enforced. 


PPEAL from the Fourth District Court of New Orleans, T/éard, J. 
C. M. Bradford and A. D. Land, for plaintiff. Semmes & Mott, and 
Emerson & Grow, for defendants. 

Howett, J. This isa suit for six thousand pounds of cotton, or its 
value at the date of instituting suit, and is based on the following 
instrument: 

**Received of S. D. Parker, for account of C. Yale, Jr. & Co., $780, 
in payment of 6000 pounds cotton, class strictly middling, it being thir- 
teen cents per pound, which I promise to have ginned and neatly put up 
as soon as rope and bagging can be procured, and deliver the same in 
good order at Marcell. 

This 7th July, 1863. (Signed) Witui1am Marruews, 

(Transfer) 
Winuiam Marrnevws. 

Pay to the order of J. W. Howard, and oblige, 

8. D. Parker, 


Mansfield, La., Sept. 14th, 1865, 
We ratify the transfer made by S. D. Parker, above. 
(Signed) C. Yaux, Jr. & Co. 
per C. M. Peeves, Agent.” 

Plaintiff charges fraud on the part of the defendants’ agent, Parker, in 
representing the cotton to be in the possession of the said Matthews, 
when in point of fact it was not, at the date of the pretended sale to him, 
and alleges that the sum of twenty-four hundred dollars, paid by him, 
to said Parker, for the cotton, was used by the latter for the benefit of 
defendants. 

The defence, among other matters, is, that the consideration of said 
transfer was illegal, being Confederate notes. To this, plaM@tiff replies 
that the contract isan executed contract, and that his suit is in the 
nature of a demand for damages for eviction after the sale. 

In this we cannot concur. We view the suit as one to enforce a contract 


This 6th June, 1864, 
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of sale, the plaintiff setting up the written transfer, and asking that the 
defendants be condemned to pay him six thousand pounds of ginned 
cotton, or its value. And, as the consideration in each transaction is 
clearly shown to have been Confederate treasury notes, the contract is 
one, which our courts, under the settled jurisprudence of the State, can- 
not enforce. This question is not an open one. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff's demand be dismissed, with costs in both courts, 


BRA IOOeOOOOOOOONLPMWLNIWW S 


No. 969.—Samveu Jamison et als. v. Jonn C. DArett. 


Under Art. 3235, C. C., the holder of the vendor’s mortgage on land, cannot claim to be paid in full 
out of the proceeds of the sale of the land and buildings erected thereon subsequent to the sale 
of the land to the exclusion of those forming the builder's lien. 

Old buildings, sold to the contractor for the erection of new buildings, and taken by him as part of 
the price, and used by him in their construction, cease to be immovables, and the lien upon them 
in favor of the vendor of the land, becomes extinguished. 

The recording of contracts is not governed by date of registry, as mortgages are. The several con. 
tracts, for the construction of different portions of the same building, have a concurrent lien 
without regard to their execution or date of registry. C. C. 3239. 

Where a separate appraisement of land and buildings is had, the expenses of the sa'e, appraisement, 
taxes, and each like privilege debts on the property sold under execution, must be paid out of the 
proceeds of the land and buildings, in proportion to their respective appraisements. 

An appellee cannot have the judgment of the court below amended in his favor without filing an 


answer to that effect 1n the appellate court. 
No amendment or reversal of the judgment of the court below will be rendered in the appellate court 


between appellees. 


PPEAL from the Sixth District Court of New Orleans, Fellowes, J. 
Clarke & Bayne and Durant & Hornor, for plaintiff and appellant. 
M. M. Cohen, Simonds and Penn, for defendant and appellee. 


Reporter.—This case was decided in 1867, and should have been reported 
among the cases for November, in the 19th Annual, but was omitted in 
that volume, the record not having come into the hands of the reporter 
until after that volume was printed. 


LaBavve, J. The plaintiffs, having obtained a judgment against the 
defendant, caused to be seized the Moresque buildings, upon which they 
had a privilege as builders. A mortgage, with the privilege of the vendor, 
existing upon the lots in favor of the heirs of Morgan, a separate appraise- 
ment was made, as prescribed in Article 3235 of the Civil Code, of the 
ground and of the buildings. The former was appraised at $80,000, and 
the latter at $135,000. The whole sold by the sheriff for $160,000, on 
twelve months’ bond to Gauche. There are fourteen intervenors, and 
third opponents, claiming priority in the distribution of the proceeds, 
under builder’s or undertaker’s lien, the heirs of Morgan claim to be | 
recognized as first mortgage creditors to the full amount due them, and 
with a privilege on the buildings for $4,000, value of materials of the old 
buildings used in the new buildings, and which were on the lots wl en 
sold by M@gan’s heirs. 

We will first examine the grounds upon which the heirs of Morgan 
claim to be paid in full out of the proceeds of the lots, and by privilege 
for $4,000 on the buildings, 
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The act of sale, of the lots sold by George Morgan’s heirs to the defen- 
dant, John C. Barelli, passed on the 12th March, 1860, contains the pact 
de non alienando, the vendor declaring that he binds himself not to sell, 
mortgage, nor in any manner alienate the said property, or any portion 
thereof, to the prejudice of said mortgage. From that clause they argue 
that the defendant had no right to incumber the property with privileges 
which, as regards them, are null and void, and that they must be paid in 
full out of the proceeds of sale, without regard to the pretended privil- 
eges. The Art. 8235, C. C., quoted, makes no distinction, whether there 
be in the act of sale of land any clause de non alienando; it says: When 
the vendor of lands finds himself opposed by workmen seeking payment 
for a house, or other work erected on the land, a separate appraisement 
is made of the ground and of the house, the vendor is paid to the 
amount of the appraisement on the land; and the other, to the amount 
of the appraisement of the building. Ubi lec non dislinguit, nec nos dis- 
linguere debemus. 

Weare of opinion that this claim of Morgan’s heirs, is unfounded. 

In regard to the claim of $4,000, by privilege on the proceeds of the 
buildings for the value of materials of the old buildings, it appears tiat 
the buildings, on the lots at the time of the sale, were worth from $6,000 
to $8,000, and that the plaintiffs took them in part payment of the con- 
tract, to use them in the new buildings, at the price of $4,000. This was 
necessarily a sale to the undertaker, who became the owner of said mate- 
rials, and Barelli, the vendee of Morgan’s heirs, having parted with the 
possession and ownership of said materials, the privilege of the vendor 
in favor of Morgan’s heirs, was gone and extinguished. These materials 
of the demolished buildings became movables, and having been replaced 
in the new buildings, and sold confusedly with other things, it became 
impossible, on the part of Morgan’s heirs, to show what price they 
brought. C. C., Arts. 3194, 3195, 467. We believe that this privilege 
on the proceeds should have been rejected. 

As between the opponents, plaintiffs say that they should be first paid, 
as their contract was recorded prior to same, and on the same date with 
R. Little, and that the latter can only recover so much as is due him. 

The undertaking of this immense building was divided, and given out 
to several contractors, 

The plaintiffs contracted for a part on the 10th April, 1860; Robert 
Little for another part, on the 5th May, 1860; John MclIlvain & Co. for 
a third part on the 5th May, 1860. 

All these contracts were duly recorded, and created concurrent privil- 
eges upon the building in favor of the contractors, respectively. The 
recording of contracts is not governed by date of registration as mort- 
gages are. In large undertakings, as in the one in question, there are 
sometimes many contracts, and necessarily of different dates. For 
instance, the roofing, the painting, and others, are undertaken by differ- 
ent individuals, and cannot be done until the building is up. Could it 
be contended that these last undertakers, because of later dates, would 
have to give way to others previously recorded. This is not the sense of 
Art. 3239 of the Civil Code. Materials are not all furnished on the same 
day, nor labor performed at the same time, yet the laborers and furnish- 
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ers of materials, in/er se, must share the fund pro rata. Hale v. Wills, 3 
A. 504; see also the case of Whitla v. Tuylor, 6 A. 480. After a careful 
examination of the record, we have come to the conclusion that the 
claims of the intervenors and third opponents are all concurrent, and 
must be paid pro rata out of the proceeds of the buildings, and we are 
of opinion that the expenses of sale, appraisement, taxes, and such like 
that are privileged debts on the property, must be paid proportionally 
out of the proceeds of the land and of the buildings. 

John C. Buarelli, the defendant, is appellee in this court. His counsel, 
in a printed brief, urges great many informalities and irregularities in 
the proceedings of the sale of the property: such as want of internal 
revenue stamps; that the sheriff had no authority to sell; that there has 
been no adjudication of the property made according to law, the sheriff 
having no writ; that the property did not bring and exceed the amount 
of the special mortgages and privileges existing on the property, ete, 
Said John C. Barrelli, not being appellant, cannot seek to change the 
judgment rendered below, without filing an answer to that effect. No 
such answer has been filed in this court. The written argument of 
counsel is not such an answer as isrequired. Code of Practice, Art. 888, 
5A. 140. 1A. 340. 18 A. 641. Where a party does not appeal, he 
tacitly acquiesces in the judgment, but should his antagonist appeal, he 
has the right, by an answer in the appellate court, to pray for a change 
or amendment of the judgment. 

We, therefore, are not at liberty to pass upon the alleged illegal pro- 
ceedings, and change the judgment. 

As between the intervenors and third opponents, the judgment must 
be amended. 

It is therefore ordered, adjudgel and decreed that the judgment of 
the District Court, be amended as follows: 

That the $4,000, allowed the heirs of George Morgan for materials of 
the old buildings be rejected, and distributed among the other opponents, 
with the proceeds of the new buildings, leaving a balance of $59,530 48 
for said heirs, out of which must be deducted their proportion of expen- 
ses, taxes, etc., as above stated. It is further ordered and decreed, that 
the said judgment as amended be aflirmed, and that the widow and heirs 
of George Morgan pay the costs of appeal. 


On REHEARING. 


Iustry, J. The application fora rehearing in this case cannot be 
entertained, coming, as it does, from an appellee seeking to open the 
judgment as against his co-appellees. 

An appellee can only have the judgment which has been appealed 
from reversed in his, appellee’s favor, as against the appellant, upon an 
answer to the appeal filed by him in this court, under Arts. 888 and 890 
of the Code of Practice. 

He is not entitled to have the judgment amended or reversed in this 
form of proceeding against his co-appellees. If one of several appellees 
seeks to have the judgment amended in his favor against his co-appel- 
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lees, as well as against the appellant, this cannot be done by way of 
answer to the appeal. In such case, the party dissatisfied with the judg- 
ment must, as against an appellee, become himself an appellant. Field 
y. His Creditors, 11 A. 545. Lallande v. McRae, 16 A. 193. Succession 
of Juan y de Egana, 18 A. 265, and authorities therein cited, 


Rehearing refused, 





No. 1027.—Wnasam Gotprne v. Steamer AMERICA AND Owners, A. 
RIEMONENG, D. NEGROTTO anp J. Viosca, JR. 


Where it is shown by affidavit, and the statement of the witness under oath, that he is employed in 
the United States navy, his testimony, taken by commission, will not be rejected on the ground 
that he was within the jurisdiction of the court at the time. 

Evidence rot inadmissible on legal grounds will be received, the jury being the judges of its effect. 

The verdict of the jury, where none but questions of fact are involved, is entitled to weight. 

Where the appellate court amends the judgment of the lower court, by reducing the amount for 
which judgment has been given, it will, in its discretion, render judgment of nonsuit for the 
amount of redugtion. 


PPEAL from the Fourth District Court of New Orleans, Théard, J* 
W. H. Hunt, for plaintiff and appellee. G. L. Bright, for defen- 
dants and appellants. 

LaBavveE, J. This suit is brought to recover of the defendants, in solido, 
the sum of $12,000, for engines, machinery, etc., furnished to steamer 
America by the plaintiff, under the following contract: 

** New Orleans, January 18, 1865. 

‘*T do agree to build and erect machinery of the following dimensions 
and descriptions for the vessels. 

‘For each vessel, one tubular boiler forty-eight inch shell and four- 
teen feet long; two engines ten-inch cylinder three-feet stroke, with all 
the appurtenances pertaining thereto, complete; all of which to be of the 
first-class, both as to material and workmanship. I do also agree to fur- 
nish all the iron-work in connection with the machinery, and direct the 
construction of the wood-work for the same; the diameter of the wheels 
to be sixteen feet, breadth of the buckets four feet; all of which I do 
agree to do, and test under steam, for and in consideration of the sum of 
$18,000, $3,000 to be paid on the 15th February, 1865; $6,000 on the 15th 
March, 1865; and $3,000 when the first vessel is completed, and the 
remainder when the second vessel is completed. I also agree to complete 
one set of machinery in the space of two months, and the other in three 
months. 


‘* $18,000 for the two boats. (Signed) 
Wa. Go.pInc. D. NEGROTTO. 
A. RErMONENG. J. Viosca, Jr.” 


The plaintiff had the steamer America sequestered, on the ground of 
his privilege. 

The defendants moved to dissolve the sequestration, on the ground 
that the sureties on the bond were insufficient, and not such as the law 
requires, 
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The two sureties, being called as witnesses, testified that after the pay. 
ment of their debts, they were worth the amount of the bond, $19,000; 
but the defendants objected to the testimony, on the ground that the 
Court was the judge of their solvency, and not the witnesses. The Court 
did not err in admitting the evidence. Defendants’ counsel asked one 
of said sureties, what was the amount of capital he put in the firm, and 
what was the capital of the firm; the Court properly rejected the evidence 
as irrelevant. The motion was overruled. 

The defendants excepted to the petition, on the ground that the alle- 
gations were too vague and generai, and showed no cause of action, 

This exception was met and answered by the plaintiff, who filed, with 
leave of the court, a supplemental petition, to which he annexed the bill 
for the steam-engines and machinery furnished, and the contract as a 
part of said petition. 

The answer of the defendants pleads the general issue; specially denies 
that plaintiff put in the vessel a propeller machinery of the description 
and dimensions stated in the contract. It avers that the machinery was 
defective and insuflicient. 

The defendants reconvene, in alleging that through the defectiveness of 
said machinery they have suffered the loss of said vessel, which is worth 
$10,000, and that they have paid plaintiff $3,000, and they also allege 
other damages to the amount of $15,600. 

They pray in reconvention for a judgment for $28,600, and that plain- 
tiffs demand be dismissed. 

On trial, plaintiff offered in evidence the testimony of W. H. Shock, 
taken under commission; the defendants objected, on the ground that 
there was no proof showing that the said witness was not in the juris- 
diction of the court, and could not have been made to appear before the 
jury. The Court overruled the objection, because of the affidavit to 
obtain the commission and the statement’ of the witness, that he is 
employed in the United States navy. The Court did not err. 

Defendants also objected to witnesses offered by plaintiff, to prove that 
a twelve-inch cylinder is better than a ten-inch cylinder, on the ground 
that no allegation in the petition authorized the proof, and the proof is 
contradictory to the allegations of the petition. The Court properly 
overruled the objection. The proof was admissible, and the objection 
went to its effect, of which the jury were the proper judges, under the 
contract and pleadings. 

The defendants also objected to the testimony of Taylor, to show that 
plaintiff had begun and partially completed another engine, besides the 
one alleged to have been furnished to steamer America, on the ground 
that the allegations in the petition did not authorize the proof. The 
Court properly admitted the evidence. The contract is annexed to, and 
makes a part of, the supplemental petition, which authorized the proof. 

After the introduction of the evidence, the case was submitted toa 
jury, who found the following verdict: 

‘We, the jury, find for the plaintiff a verdict for ($12,000) twelve 
thousand dollars, with interest from judicial demand, and costs, and 
against defendants,” 
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A motion for a new trial being overruled, the Court gave judgment 
accordingly, and in solido against defendants. 

We now come to the merits. 

A mass of evidence was introduced on the part of plaintiff, to show 
that he had complied with his contract in furnishing an engine, etc., to 
the steamer America; and on the part of the defendants to show the 
contrary, and that the work and materials were defective, ete. There 
are here none but matters of facts. The testimony is very conflicting 
and contradictory, and in such a case as that the verdict of the jury, 
concurred in by the Judge, must have weight. Hen. 1 vol. p. 92, (6.) 

So we are satisfied, under the verdict of the jury, that plaintiff has 
complied with his contract, so far as the steamer America is concerned, 
and that defendants have failed in their defence to prove the contrary, 
or that the work and materials were defective. 

But this suit is brought against the steamer America, upon the follow- 
ing bill: 

** New Orleans, May 5, 1865. 

Steamer America and owners, debtors to Wm. Golding for machinery 
complete as per contract, $12,000.” 

In the contract upon which this account is founded, p‘aintiff bound 
himself to furnish and erect for defendants: 

For each vessel, one tubular boiler 48 inch shell and 14 feet long; 2 
engines, 10-inch cylinder, 3-feet stroke, with all the appurtenances per- 
taining thereto complete * * ~* to furnish all the iron-work in con- 
nection with the machinery * * * the diameter of the wheels to be 
16 feet; breadth of buckets 4 feet * * * forand in consideration of 
$18,000. 

The engine and machinery, boiler, cylinder, buckets, wheels, etc., were 
to be similar in every respect, size and proportions, and workmanship 
for each vessel. Therefore, the price for each vessel should be equal. 
The suit is brought, under this contract, against the steamer America; 
there is no allegations or proof that this vessel should be charged with 
$12,000 instead of $9,000, under the contract, which is one-half. 

We are of opinion that the verdict of the jury should have been for 
$9,000. 

The defendants complain that the jury did not pass upon their recon- 
ventional demand. We believe otherwise. This suit is brought for the 
price of engine, machinery, etc. The defendants plead that plaintiff did 
_ not comply with his contract, that the engine, machinery, etc., were de- 
fective, and that in consequence they have suffered damages, for which 
they pray judgment. The jury, in giving verdict for plaintiff in full, 
virtually and necessarily negative and reject defendants’ demand in 
damages; for if plaintiff has performed his part of the contract he is not 
in default, and owes no damages to the defendants; the consequence is 
irresistible. 6 A. 222. 

The defendants also complain that this was a joint, contract, and that 
they are not bound in solido as decreed. This is legally correct. They 
were not commercial partners at the time, and this contract did not 
make them so. Besides, the defendants are not sued as commercial 
partners. 
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It is therefore ordered, adjudged and decreed that the judgment 
appealed from be reduced to nine thousand dollars, which the defendants 
are decreed to pay jointly instead of in solido; and that as amended the 
said judgment be affirmed, and the plaintiff and appellee to pay costs of 
appeal, 





On REHEARING. 


Lasavve, J. We have re-examined this case, and we are satisfied that 
our former decision is correct, except in one respect, as regards the 
three thousand dollars, being the difference between the $12,000 claimed 
in the petition and the $9,000 allowed by our decision. We think that, 
in disallowing the $3,000, we should have given a judgment of nonsuit, 
and reserved plaintiff's right to the balance. 

It is therefore ordered and decreed, that our former decision be so 
amended as to give a judgment of nonsuit against plaintiff for the bal- 
ance of his claim above nine thousand dollars, and that as amended, our 
former deciSion be affirmed. 








No. 1026.—Winu1am Gouprine v. Steamer C. Castko and Owners. 


A juror, who has been excused from serving in the panel for which he has been drawn, cannot be 
summoned by the sheriff to serve asa talesman juror in the same panel from which he has been 
discharged. 

Failure of the sheriff to summon witnesses, is not good ground for a continuance, where it is shown 
that the party failed to give the proper directions, 

In questions of fact, where the evidence is contradictory, the verdict of the jury is entitled to weight, 
and will not be disturbed unless it is manifestly erroneous. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
W. H. Hunt, for plaintiff and appellee. G. L. Bright, for defen- 
dants and appellants. 

Lapavve, J. The plaintiff claims from the defendants the sum of 
$2,095 13, with interest, for a balance of an account for a propeller 
engine and machinery, and iron work, furnished by him to the steamer 
C. Castro, and or filing the suit, he obtained a sequestration of said 
steamer, founded on his privilege. 

The petition alleges the indebtedness to bs for the engine, machinery, 
ete., furnished by petitioner to the steamer C. Castro, now lying in the 
port of New Orleans, in accordance with the terms and specifications 
made between petitioner and the said Negrotto, for himself as well as 
others, the owners of said vessel, as per bill amended and filed herewith. 

The defendants excepted to the petition, on the ground that: 

1. ** The allegations in the petition are too vague and general, and 
show no cause of action against the defendants. They pray that the 
plaintiff’s suit be dismissed.” 

This exception was met and answered by a supplemental petition, to 
which were annexed, as a part thereof, the detailed bill and the contract 
sued upon. This petition, being allowed by the Court without objection 
thereto by the defendants, cured the defects complained of in the excep- 
tion. 
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The defendants moved to dissolve the sequestration, on the ground 
that the sureties on the bond were insufficient, and not such as the law 
requires. 

The sufficiency of the sureties was proven, and the motion overruled. 

The defendants pleaded the general issue, and denied specially that 
the plaintiff put in the vessel propeller-machinery according to the con- 
tract, and they also denied that the machinery gave the vessel a speed of 
nine miles per hour. They also averred that the machinery was insufti- 
cient and defective, and of a very inferior class; that iron was used when 
copper should have been used; that the heater was defective, and no 
steam-pump was attached to the machinery, etc., ete. 

They reconvened, by claiming of the plaintiff the sum of $8,047 50, 
as damages, suffered by them in consequence of the defectiveness of the 
engine, machinery, etc. 

The contract upon which this suit is brought, is as follows: 

** New Orleans, September 5, 1864. 

‘Mr. D. Necrorro—Sir: 

‘*T agree to put into your vessel propeller machinery, of the following 
dimensions: 

‘*One tubular boiler 4! feet in diameter, 73 three-inch tubes, 10 feet 
long; grate-bar, surface 4'¢ feet square, 1 18-inch cylinder, 18 inch 
stroke, propeller, six feet in diameter. Ialso agree to make the wrought 
iron shoe, sternpost and rudder; all of which I will guarantee a first-class 
job, and aspeed of nine miles in one hour. All works in connection 
with the machinery to be finished; all for and in consideration of the 
sum of nine thousand dollars.” 





(Signed) ** Wa. Goipina.” 
‘*This certifies the above agreements meet with my approval.” 
(Signed) **D. Necrorro.” 
The bill sued upon commences with: 
One propeller steam engine, as per contract........... ....-99,000 00 
Here follows a series of articles of different prices, amounting 
together t0.....ceereeecceecees TITTTT Titre occ ccccccccsccece 407 13 
$9,407 13 


Credit by cash and wood Dill.............eeseevereeceeeses 7,012 00 


$2,095 13 

The case was submitted to a jury. 

On trial of the suit below, the sheriff called as juror Henry Castande, 
who had been discharged by the Court on the ground that he was the 
secretary of an insurance company. Defendant’s counsel claimed the 
right to have said juror present, and to serve as such; the Court refused 
this right. We think the Court did not err. The juror had been 
excused, right or wrong; it was not a question to be re-examined collat- 
erally among litigants; such matters are left to the sound discretion of the 
Court. . 

The defendants moved for a continuance on account of the absence o 
witness Willis, for whom a subpena had been taken, but not served for 
want of proper directions by defendants. The Court properly refused 
the application. 
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After the introduction of the evidence and hearing, the jury brought 
the following verdict: 

‘*We, the jury, find a verdict in favor of plaintiff for two thousand 
and ninety-five dollars and thirteen cents, ($2,095 13) with interest, ag 
prayed for, and against defendants.” 

A motion for a new trial having been overruled, the Court, being sat- 
isfied with said verdict, gave judgment accordingly, and in solido, and 
the defendants took this appeal. 

On the merits of the case, there are none but questions of facts. The 
testimony is very contradictory and conflicting. In such a case as that 
the verdict of the jury must have weight. Hen. 1 vol. p. 92, (6.) 

So we are satisfied, under the verdict, that plaintiff has complied with 
his contract, and that defendants have failed in their defence to prove 
the contrary, and that the work and materials were defective. 

But we are of opinion that the verdict is wrong in allowing $9,407 13, 
when the suit is brought upon a contract for $9,000, and there are no 
allegations in the petition nor proof in the record, showing that plaintiff 
is entitled to more—the allowing of $407 13, beyond that, for divers 
items furnished, is unauthorized by the petition and evidence. The 
judgment must be reduced to $1,688. 

The defendants complain that the jury did not pass upon their recon- 
ventional demand; and further, that they are not bound iz solido. 

The nature of this suit, the character of the defence in reconvention 
and the verdict of the jury, in this case, are similar as in the case just 
decided, of William Golding v. A. Riemoneng, D. Negrotlo and J. Viosco, 
Jr., and owners of steamer America, No. 1027. Wherein we decided 
that the reconventional demand of defendants had been virtually rejected 
by the verdict, and that the defendants are not bound in solido, but 
jointly. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be reduced to sixteen hundred and eighty-eight dollars, 
which the said defendants are decreed to pay jointly, instead of in solido; 
and that asamended the said judgment be aflirmed, the plaintiff and 
appellee to pay costs of appeal. 





Petition for rehearing, by both parties.—There is error in the judgment 
of the Court. 

The exception that the petition is vague and uncertain, should have 
been maintained. 

The original petition is insufficient, for the reasons set forth in the 
original brief. The Court must have thought so, for it says: ‘This 
exception was met, and answered by a supplemental petition, to which 
were annexed as a part thereof, the detailed bill and the contract sued 
upon. This petition, being allowed by the Court without objection there- 
to, by the defendants, cured the defects complained of in the exception.” 

We respectfully say, it did not cure the defects, for it does not appear to 
have been filed in the presence of the defendants. It was only served on 
one of the defendants, D. Negrotto (R. p. 40) on the 2d June, six days alter 
the exception was overruled, (p. 34) and three days after the answer was 
filed to the original petition ; no default was taken against Negrotto on 
the supplemental petition. The other defendants remained unatlected by 
the supplemental petition. ‘The exception was tried on the original peti- 
tion. The exception was dismissed, after hearing argument of counsel, 
not because of the filing of the supplemental petition. R. p. 34. 
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In Freeland v. Lanfear, 2 N. S. 261, the Court said: ‘‘ Supposing this 
amended petition, by being improperly rejected, could be viewed in the 
same light here as if it had been submitted to the jury, there was no 
issue joined on it; for the answer to the original petition certainly did 
not apply to the subsequent amendment. The putting the case to the 
jury before an answer was filed, or a contestalio litis formed in another 
way, was illegal; there was nothing for them to try.” If the defendant 
neglected to plead, he should, as in a case quite similar in the late Supe- 
rior Court, be quickened by taking a judgment by default. Austin v. 
Morgan, 1 Mart. 205. 

If the original petition was insufficient, the supplemental should have 
been served. In addition to the case just cited, we refer the Court to 
Levy v. Weber, 8 A. 440. The Court said: ‘But as it does not appear 
that that amendment, though material as it altered the plaintiffs’ demand, 
was ever served on the defendants or put at issue, it is clear that it can- 
not be considered as constituting any part of the pleadings in this 
action.” 

If the original petition was insufficient, and the supplemental petition 
cured the defect, the latter should have been served. 7 N.S. 646. 

In 14 A. 574, the Court said: ‘*The new demand contained in the 
supplemental petition, was never put at issue, either tacitly by a default 
or expressly by the answer of the defendants. The amendment was 
material, and should have been served on the defendants, and regularly 
put at issue, and as it was not done, the plaintiff is presumed to have 
waived or abandoned it.” 

A sequestration issued on the original petition. The amendment 
should not have been allowed without an aflidavit of the truth of the 
allegations of the petition. Such is the rule in injunction cases, and we 
see no reason why it should not be in cases of sequestration. Maillot v. 
Martin, 15 A. 40. 

But admitting, for the sake of argument, that the supplemental peti- 
tion was properly allowed, properly served, and properly put at issue, 
we insist that it discloses no cause of action, and ask the Court to exam- 
ine it, and not to decide the point by simply stating ‘‘ the supplemental 
petition cured the defect.” It recites nothing, but ‘‘that he herewith 
files the bill for the engine and machinery, furnished by him for the 
steamer C. Castro, which has been seized in this suit, as well as the con- 
tract, according to the terms and specifications of which said dill ismade 
out; and that petitioner annexes said bill and contract hereto, and makes 
them part of this petition. 

It does not allege that the contract was made between the plaintiff and 
defendants. It cannot be inferred, for the contract itself shows it was 
made with D. Negrotto only, (p. 40.) It nowhere appears why the plain- 
tiff has any claim against the other defendants. There is no allegation, 
that the plaintiff has fulfilled the contract. To hold that the petition is 
insufficient, is necessarily to hold that a suit may be maintained in the 
District and Supreme Courts, as it may be maintained before a justice of 
the peace, simply upon a bill. 

The Court no doubt considered the complicated nature of this suit, 
the time and trouble consequent to a new trial, and probably desired to 
avoid dismissing this suit for bad pleading on the part of the plaintiff. 
Is the Court ready to say it will relieve defendants’ counsel, hereinafter, 
from any such imperfect pleadings, were it possible for him to frame 
such pleadings. Is such a consideration legal, proper and wise. Is it 
not better to impress the certainty of law, rather than improperly relieve 
an individual case of negligence. 

Vague and general allegations cannot support a petition. ‘The cause 
of action, the object of demand, and the nature of the title must be 
stated with such certainty as to apprise defendant of every circumstance 
necessary to put him on a just defense, and to bar a subsequent investi- 
gation of matters once decided. If the substance of plaintiff's case be 
plainly set forth, mere technicalities cannot affect it; but he must be held 
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to his material and substantive allegations, from the obscurity or dupli- 
city of which he can take no advantage to the prejudice of defendant, 
who will be protected when surprised. See 2 Hen. p. 1144, No. 1. 

We respectfully submit that the suit should be dismissed. 

The Court omitted to consider the mction, made to set aside the 
sequestration. ‘The pointis presented in the brief, and, if considered 
should be sustained by the Court. . 

1. The Court erred in refusing to set aside the writ of sequestration, 

The motion to set it aside is made on the ground. that the sureties on 
the bond are insuflicient, and not such as the law requires. The bond is 
signed by Drummond, Doig & Co. as sureties. The plaintiff did not 
offer any of the bondsmen to establish their sufiiciency. He offered the 
depositions of Doig and Drummond, taken in the suit of W. Golding y, 
Steamer America, No. 15,360 of the docket of the Fourth District Court, 
If we succeed in showing that these depositions were inadmissible, the 
rule stands without any evidence to establish the sufliciency of the sure- 

e and therefore the sequestration should be set aside. First bill of 
exception, R. p. 31. 

Counsel for defendant, in rule, offered in evidence the testimony of 
Doig and Drummond, taken in the case of Wm. Golding v. Steamer 
America and Owners, No. 15,360 of the docket of the Court, and objection 
was made thereto on the ground that the testimony having been given in 
another suit should not be read in this suit, and the witnesses must again 
testify, and be subjected to another cross-examination. The objection 
should have been maintained. 

The owners of the steamer Castro are not the same as the owners of 
the steamer America. By reference to the petitions of the plaintiff the 
Court will find that A. Riemoneng and D. Negrotto are the owners of the 
Castro, and A. Riemoneng, D. Negrotto and J. Viosceu, Jr., are the own- 
ers of the America. By the ruling of the Court, evidence is introduced 
against J. Viosca, Jr., taken in a suit in which he was nota party, and 
without allowing him the right of cross-examination. 

The causes of action have no similarity, one with the other. One is 
for building machinery for the steamer Castro, the other is for n ac \inery 
for the America. ‘The sureties upon the bond, given in the case of the 
steamer America, may be sufficient for that bond, but it does not follow 
that they are also sufficient for the bond given in the case of the Castro, 
for it is an additional liability. Again, the sureties may have been sufli- 
cient when they testified in the case of the America, but it does not 
follow necessarily that their sufficiency continued after the time their 
testimony was given. 

Admitting the parties and the cause of action were the same, neverthe- 
less the evidence is not admissible unless the witness be dead or absent, 
or for other cause cannot be produced. 

Phillips on Ev. vol. 2, ch. 1, 27, p. 88, 3d ed. says: ‘*It is a general 
rule, that evidence which a witness has given on a trial between parties, 
is admissible upon the subject-matter between the same parties on a sub- 
sequent trial, if the witness has died in the in/erim, or if he has gone 
abroad, and is not returned.” At page 90: ‘‘ Although the parties are 
the same, yet if the same matters were not at issue in the former cause, 
the depositions are not evidence.” See also 4 N. 8S. 449. 7 N.S. 267, 
283. 1 La. 320. 15 La. 43. 1A. 391. 5 La. 364. 

Admitting that the evidence was properly received, the sufficiency of 
the sureties is not shown. Drummond, Doig & Co. are sureties, pp. 9, 
10. The firm was composed of Drummond, Doig & McKenzie, p. 26. 
The bond was signed by Doig. A partner is not authorized to sign the 
name of a firm on judicial bonds. Denton v. Com’l. and RK. R. Bank of 
Vicksburg, 13 La. 488. Thatcher v. Goff, 13 La. 362. Leckie v. Scott, 
10 L. 416. 

It is true, Drummond says Doig signed the bond in his presence; but 
it does not appear that McKenzie has any knowledge of the use made of 
the partnership name. ‘Therefore, neither the partnership nor McKenzie 
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js bound. Are Drummond and Doig sufficient? There is no evidence 
of their sufficiency. They testify only as to the sufficiency of the firm, 
The firm is not bound, 

The counsel for the plaintiff endeavored to avoid this point, by stating 
that the rules to set aside the writ in this cause and in that of the steamer 
America, were tried together. This is an error on bis part. The rule in 
the case of the America was first tried, and the evidence offered in that 
ease only. ‘The bond was for $19,000. Case of America, p. 42. 

The evidence of the witness refers to that bond, p. 43. A judgment 
dismissing that rule was rendered, referring to no other cause or bond, 
page 50. . 

When the rule in the case of the Castro came up, he offered, see note 
of evidence, page 23, ‘‘ the evidence in the case of W. Golding v. Steamer 
America, taken on rule.” 

The Court received the evidence, not on the ground that the rules were 
tried together, for it was not so, but because the parties in the two cases 
are the same, and the securities on the two bonds are also the same.” 
page 32. 

It is moreover true, that far from being tried together, the Court, on 
the objection of plaintiff, refused to consolidate the two cases, 

The sequestration should be set aside. 

The third bill of exception should have been maintained. Third bill 
of exceptions, Rh. p. 64. 

The Court erred, in refusing a continnance, on account of the absence 
of witness Willis, R. p. 165. The Court refused, on the ground that the 
directions to the sheriff for the witness, Willis, were not sufficient; the 
directions were ‘‘ for Willis inquire at No. 27 Congress street.” Capt. 
Arnet, the master of the Castro, says, p. 165, he resides at No. 27 Con- 
gress street, and that the absent witness, Willis, resides two or three 
doors from him, viz: at No. 23 Congress street, and that he, Arnet, does 
not know whether any inquiry was made at his house for Willis.” The 
directions were sufliciently explicit. The witness, Willis, living at No. 
23, lived within one house of Capt. Arnet, No. 25 only intervening. To 
decide whether the directions were sufficient, propound one question, 
viz: Would the sheriff have found the witness, had he followed the direc- 
tions? We think he would, for Arnet was the master of the steamer, and 
felt an interest in the result of this suit. The usual directions given are 
between two streets; in the present case, the sheriff was directed to Capt. 
Arnet, 27 Congress, and to inquire there for Willis, who lived next door; 
as usual, he exhibited a reckless indifference to his duties. 

For these reasons, we respectfully submit that the judgment of this 
Court should be, dismissing the suit for insufficiency of the petition; 
setting aside the writ of sequestration, or remanding the cause for the 
testimony of Willis. The Court, in its opinion, says: ‘*The testimony 
is very contradictory and contlicting; in such a case as that, the verdict 
of the jury must have some weight,” and the Court cites 1 Hen. p. 92. 

It is evident that the Court is not satisfied with the correctness of the 
verdict. That the verdict is not correct is conclusive, from the fact that 
the Court has reduced it. In 1 Hen. p. 92, No. 4, it is said: ‘* But 
where, although it cannot approve, the Court is not prepared wholly to dis- 
sent from the verdict, which is irreconcilable with the evidence, because 
confused, contradictory, or for other reasons, and justice does not seem 
to have been done between the parties, the case will be remanded for a 
new trial.” 

See numerous authorities there cited. 

We are not insensible to the unreasonable weight given to the verdict 
of a jury, even by those who are conscious of the uncertainty of a jury’s 
verdict. The trial by jury is respected by the influence of prejudice and 
long custom, but not by experience or any reasonable conviction of its 
goodness, The Court cannot say the verdict in this cause is a correct 
one; the cause should be remanded. 
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On REHEARING. 


Lapavve, J. In this case, a rehearing has been granted on the appli, 
cations of both parties. 

On re-examining the record, the pleadings and the evidence, we have 
satisfied ourselves that we erred in disallowing the sum of four hundred 
and seven dollars and thirteen cents, being the aggregate price of extra 
work and articles furnished by plaintiff to the defendants. 

The defendants do not dispute, but on the contrary, admit the extra 
charges in their brief. ‘They say: 

The extra charges made in the bill ave ineuded in the contract price. 

Besides, two witnesses proved the items, and that they were extras, and 
formed no parts of the contract. 

Our former decision must be changed, by striking out therefrom the 
decretal part. 

It is therefore ordered and decreed, that the decree of our former deci- 
sion be set aside. It is further ordered and decreed, that the judgment 
appealed from be so amended as to strike out the words ‘* in solido,” and 
that the word ‘‘jointly”” be substituted in lieu thereof; and it is further 
decreed that the judgment of the District Court and our former decision 
be affirmed as amended, the plaintiff and appellee to pay the costs of 
this appeal. 


No. 1219.—W. H. Busunetu v. Crry Nationat Bank or NEw ORLEANS. 


In a suit to annul a sale,on the ground of frand and simulation, or defend a seizure of property under 
a writ of fieri facias which has been enjoined, evidence of the conversations and admissions of the 
parties implicated in the traud cr simulation, is admissible when cffered by the attacking 
creditor. 

An act of sale under private signature has no date, except that at which it is offered in evidence. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Sheldon & Pardee, for plaintiff. Nelly & Lowe, for defendant. 

Howet, J. Plaintiff bas in this action, enjcined a writ of fieri facias 
issued in the suit of the Ci/y National Bank of New Ovleans v. John 
Spicer, in the Third District Court of New Orleans, on the ground that 
he is the sole owner and possessor of the property seized, having 
purchased and paid for the same and placed it on a plantation, in the 
parish of St. Mary, leased by him, to enable him to cultivate ard take off 
the growing crop. 

The defence, besides the general denial, is that if any sale of said pro- 
perty or any part thereof was ever made by the said Spicer to plaintiff, 
Bushnell, it is fraudulent and simulated, and was made to protect the 
property of the said Spicer from the pursuit of his creditors. 

Judgment was rendered dissolving the injunction, with damages, and 
the plaintiff has appealed. 

Our attention is called to bills of onsite taken by plaintiff to the 
refusal of the Judge to strike out certain evidence, and to the admission 
of other testimony to prove the statements and admissions of Spicer, 
plaintiff's vendor, on the grounds that they were made out of the 
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presence of the plaintiff. The Judge did not err. ‘Evidence of the con- 
yersations and admissions of the parties implicated in a fraud or simu- 
lation, may be offered on behalf of creditors, the objection going to 
the effect or weight of such evidence, when the declarations are not 
made out of the presence of the other party.” 15 A. 177; 16 A. 88; 7 A. 
138; 6 A. 675, 710; 5 A. 1. 

Objection was also made by plaintiff to the competency of Spicer, the 
vendor, as a witness for defendants, on the ground of interest. 

We think the objection should have been sustained. His interest in 
making the property in question liable for his debts, for which it is ad- 
mitted several judgments had already been obtained, is manifest, and 
is a disqualifying interest as the law then existed. Gr. Ev. 22386 to 392, 

The competency of the vendor as a witness, is governed by a different 
rule from that of the proof of his declarations. 

Without the testimony of this witness, plaintiff has failed to show 
a title to the property as egainst the defendants. The ects under 
private signature, by which the plaintiff claims to have acquired title, 
being unsupported by legal proof of their execution, have no date prior 
to the day on which they were opposed to the defendants in court. 

They may have been executed subsequent to the seizure, to serve as 
evidence of plaintiff’s right or pretension, and it was incumbent on him 
to prove by circumstances de hors, the acts that they were made at the 
time they purport to have been executed. 6N. 8S. 132, 332. There is 
proof that Spicer, the alleged vendor, was the owner and possessor, and 
divestiture thereof prior to the seizure has not been proved. 

The presence of plaintiff on the plantation under lease, and his con- 
trol as stated by the overseer, cannot, under the circumstances, establish 
ownership inhim. It may have been a device to protect the property of 
the debtor. The acts under private signature, introduced by plaintiff, 
having date as to defendants on the day when offered in evidence only, 
show that Spicer was the owner up to that date. The burden was on 
plaintiff to make out his title, or his injunction must fail. 

There is in the record a consent that the excess of interest allowed in 
the lower court, be considered as remitted by the defendants, and there 
is a prayer to amend. 

It is therefore ordered that the judgment appealed from be amended, 
by allowing eight instead of ten per cent. interest on the amount 
enjoined, and as thus amended the judgment be affirmed, with costs, 


On REHEARING. 


Tatrarerro, J. After a careful reconsideration of this case, we find no 
reason for altering our judgment, which will therefore remain undis- 
turbed, 
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No. 1825.—Srare or Lovistana, ex rel., W. G. BAKEWELL, executor of 
A. Gorpon, and Ann B. Gorpon, widow of A. Gorpon and execn- 
trix, v. THE JUDGE oF THE Seconp District Court oF NEw Organs, 


The act of the Legislature of 1853, page 190, and the subsequent acts of 1855 and 1865, making the 
Second District Court of New Orleans, exclusively a probate court, and requiring ai! successions 
to be opened therein, does not divest the other District Courts of New Orleans of jurisdiction in 
succession cases pending therein at the date of the passage of the law. 

In such cases the jurisdiction of the court, when the case is pending, is complete and exclusive until 
the final termination of the cause. 


RIT OF PROHIBITION. 
J. Ad. Rozier, for petitioner. 

Howett, J. Thisis an application for a writ of prohibition to be direc- 
ted to the Judge of the Second District Court of New Orleans, forbidding 
him to proceed further in the matter of the Succession of Alexander 
Gordon, and in the cause of John D. Champlin et als. v. W. G. Bakewell 
and A. B. Gordon, Executors of said Alexander Gordon, and forbidding 
him to entertain any probate or other jurisdicition in the mortuary 
proceedings of said estate, and especially in the matter of the dismissal 
of the said executors, and further, ordering him to transfer the record 
and mortuary proceedings in the said succession to the Fifth District 
Court of New Orleans, where the said succession was first opened, and 
forbidding the said Champlin et als. from proceeding in the said Second 
District Court with their said suit or any action in said court in the said 
mortuary proceedings of Alexander Gordon. 

It is averred that said succession was opened in the Fifth District 
in 1848, where it has been under administration, until in July, 1866, 
when a motion was made for the purpose, and after hearing the parties, 
the Judge thereof ordered the said record and proceedings to be trans- 
ferred to the Second District Court, as belonging to the exclusive 
jurisdiction of that court, which order was executed on the fifth day 
of February, 1867, since which time the Second District Court has enter- 
tained and exercised jurisdiction over said succession,as though it had been 
originally opened there. That in 1866, John D. Champlin et als. insti- 
tuted suit in the said Second District Court against the said Bakewell 
and Gordon, as executors, to which they filed an exception to the juris- 
diction of said Court, which was overruled, and after a hearing on the 
merits, judgment was rendered in favor of the plaintiffs therein, and the 
defendants, the relators here, took a suspensive appeal. That subse- 
quent to said appeal the said plaintiffs (Champlin et als.) took a rule in the 
mortuary proceedings of Alexander Gordon, to have the executors, 
Bakewell and Gordon, removed for cause, to which they set up the plea to 


the jurisdiction of the said Second District Court, which was overruled. ; 


That they also excepted to the right of the said plaintiffs to take any 
such proceeding pending the suspensive appeal from their judgment, 
which was also overruled, and judgment of dismissal from their trust was 
rendered against the relators, as executors of Alexander Gordon, from 
which they say, there is no suspensive appeal. 

The Judge of the Second District Court answers that the judgment 
rendered by him in the suit of Champlin et als. v. Bakewell and Gordon, 
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execulors, in which the exception to the jurisdicton was made, is final 
and conclusive, until reversed on appeal, and the question of juris- 
diction cannot be again raised pending the appeal thereon. That as 
regards the dismissal of the said executors, they did not raise the ques- 
tion of jurisdiction, until after the judgment was rendered, and then in 
a rule for a new trial, and that an application for a writ of prohibition 
was not made until after said rule for a new trial was set aside, and 
the final judgment of dismissal regularly signed, consequently the writ 
could not prevent their removal. That when the question of jurisdic- 
tion was first presented, after full argument and mature deliberation, he 
came to the conclusion (in February, 1867) that the Second District 
Court legally had jurisdiction of the said succession of Alexander 
Gordon, and that the Fifth District Court rightly trensferred the record 
thereof. 

The question is, does the cognizance of the cause belong to tho 
Second or the Fifth Distriet Court? 

There is nothing ralione materia, which prevents the Second District 
Court from entertaining jurisdiction of the cause; for said court is 
specially vested with succession jurisdiction, and the question depends 
for solution on the fact, whether or not the several statutes, organizing 
the courts in this city, at different times, confined the jurisdiction of 
this succession to the Fifth District Court, where it was opened in 1848, 

The act of 1853 (p. 190) continued, in express terms, the jurisdiction 
of the Fifth Court over this succession and only required all successions 
thereafter to be opened in the Second Court. The 9th section of the 
act of 1855 (p. 316) enacts: ‘That all successions shall be opened and 
administered in the Second District Court, and all appointments that 
may become necessary in the course of administration of estates, all 
matters relating to the tatorship of minors, curatorship of persons inter- 
dicted and of absentees, shall be made and carried on in said Coart.” By 
the last section all laws on the same subject-matter, except in the Codes, 
were repealed. This 9th section did not necessarily and by its own 
vigor, divest other courts of the city of jurisdiction over succession 
causes then pending in them respectively. Had the law-maker intended 
such effect, he would have said so in express terms, and not left so 
important a matter to uncertain construction. 

By the common action and judgment of the bench and bar, tho 
administration of successions opened in the several courts, was continued 
therein, after the Second District Court was established as the probate 
court specially. The Fifth District Court, therefore, held jurisdiction over 
said succession at the passage of the act of 1865 (p. 84), by which the 
Second District was made strictly a probate court, and vested with 
exclusive jurisdiction only of all successions and probate causes, etc., but 
by the 17th section, specially provided that said act should not apply to the 
cases then pending or filed before the several District Courts, and all 
laws on the same subject-matter were repealed; thus removing any 
doubt, if any could exist, as to the effect of any construction of the act of 
1855. The act of 1865 confirmed the jurisdiction of the Fifth District 
Court over the succession of Alexander Gordon, which was then pend- 
ing before said Court, and in our opinion the cognizance of said 
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cause does not belong to the Second District Court, but to the Fifth, 
C. P. Art. 846. 

The executors were qualified before, and responsible to, the Fifth 
Court, and the law has not provided for a change of that responsibility 
to another tribunal. 

In this proceeding, we can do nothing more than forbid the Judge of the 
Second District Court from proceeding further in the cause. We do not 
enquire into the correctness of any order which may have been made by 
the Judge of the Fifth Court, such a question being examinable on 
appeal. 

It is therefore ordered that the provisional writ of prohibition issued 
herein be made perpetual, and that the Judge of the Second District Court 
of New Orleans be perpetually prohibited from proceeding further in the 
matter of the succession of Alexander Gordon, deceased, and the suit of 
John D. Champlin et als. v. W. G. Bakewell, executor and Ann B. Gordon, 
execulrix of the last will of the said Alexander Gordon, being No. 27,047 
on the docket of said Court, and from taking cognizance of any proceed- 
ings, connected therewith, and that the said John D. Champlin et als. be 
prohibited from taking any further proceedings in the said Second 
District Court against the said succession of Alexander Gordon, and in 
their suit against W. G. Bakewell, executor, and Ann B. Gordon, ex- 
ecutrix, No. 27,047 on the docket of said Second District Court of New 
Orleans. 








No. 1364.—Tue Srate or Louisiana v. THe Lovurstana State BAnkK—W. 
Battey, Intervenor. 


A proclamation by the President of the United States, deriving its authority from an act of Congress, 
has, from its date, all the authority of positive law. 

Purchases of cotton within the Confederate lines, during the late war, under military sanction, were 
in direct contravention with the statutes of the United States and the proclamation of the Pre- 
sident, and were therefore void. 

Where transactions that were illegal, have become accomplished facts, they cannot be affected by 
any action of the courts. 

Where the State invokesthe aid of its courts to enforce its claims against its citizens, they may 
avail themselves of every legal defence against the State that they can against any other suitor. 

The bonds and treasury notes of the State of Louisiana, issued under the authority of the act of the 
Legislature of 23d of January, 1862, entitled an act to raise money for the State treasury, being 
emphatically a fund for military purposes, designed to aid the cause of the rebellion against the 
United States, are absolutely null and void; and no action lies either by the State or any other 
holder to enforce their payment. 

A resolution of the directors of a bank, authorizing the president to release an agent from a! liabil- 
ity on account of transactions with the bank, together with the release, are admissible testimony, 
where his competency as a witness is attacked on the score of interest. 

In a case where the revolution of the government of the State is followed bya restoration of the 
ancient order of things, both public and private property, not actually confiscated, revert to the 
original proprietor. 

Private property temporarily sequestered in time of war, reverts to the former owner on the restora- 
tion of peace. 

The burden of proof is on the party claiming cotton or other property, that he alleges is in the pos- 
session of another, and he wili be entitled to recoveronly the quantity that he succeeds in iden- 
tifying by proof. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
A Soulé, Herron and Lynch, for plaintiff and appellant. Lacey, Sulli- 
van, Billings and Hughes, for intervenor and appellant” Roselius & Philips 
and S. H. Torrey, for defendant and appellee. 
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“Trarer, J. In the year 1862, there was standing on the books of the 
Louisiana State Bank, to the credit of the State of Louisiana, the sum 
of four hundred and sixty-two thousand seven hundred and fifty-two dollars 
and thirleen cents, and the bank, having then in its vaults, in ‘‘Confederate 
bills,” about a million of dollars, including the State’s balance, applied to 
Gen. Shepley, Military Governor of Louisiana, for permission to invest 
this Confederate fund in cotton, within the Confederate lines of military 
occupation, in order from the proceeds thereof that the bank might be 
enabled to pay its debts to the State and to its other creditors. 

The permission, under the sanction of the Commanding General of 
the Department of the Gulf, was granted; and under it the bank suc- 
ceeded in purchasing, within the Confedtrate lines, a large quantity of 
cotton, of which it saved, and brought to New Orleans, seven thousand 
and fifty-two bales, which after the United States government had with- 
drawn its quota, say fouricen hundred and two bales, and all commissions 
for purchasing, etc., and all costs and charges had been paid, yielded 
net, the sum of five hundred and seventy-two thousand three hundred and 
sixty one dollars and eighty three cents, out of which sum held by the bank, 
the State now seeks to be paid its balance. 

William Bailey intervened in the suit, claiming the cotton received by 
the bank at New Orleans, to be his exclusive property. 

The bank’s defence, which will be specially noticed hereafter, traverses 
the claim set up both by the State and the intervenor, and there is also, 
on the part of the bank, a plea in reconvention against the State. 

The State and the intervenor have appealed from a judgment rendered 
wholly against them by the District Court. 

It is indubitable that the traflic in cotton, which the bank was allowed by 
the military to engage in, was illicit, being in conflict with the 5th section 
of the act of Congress of 13th July, 1861, and the proclamation of the 
President of the United States of the 16th August next following, which 
proclamation, deriving its authority from the said act, had, from its date, 
all the authority of positive law. 

The District Court of the United States for the South Eastern District 
of Illinois, had occasion in the matter of the United States v. 910 bales of 
cotton, G. A. Lemore & Co., and others, claimants, to investigate the pur- 
chases of cotton made within the Confederate lines under military sane- 
tion by the bank, and pronounced them illicit and invalid, as being in 


direct contravention with the United States statute and the proclamation 
above referred to. 





This ruling of the United States Court meets our approbation, as no 
presumption of power in the Commanding General to authorize com- 
mercial intercourse between the inhabitants of the loyal and disloyal 
districts can arise, when its exercise conflicts, as it does, with express 
law. 

But does this illegality of the bank’s contracts for the purchase of cot- 
ton within the Confederate lines, preclude the courts from investigating 
the State’s claim, to be paid its balance, under the understanding or 
agreement entered into between the bank and Gov. Shepley? 

We think not, for, as was well said by the Supreme Court of the United 
States in Brook v. Martin, 2d Wallace, page 80: ‘The transactions, 
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which were illegal, have become accomplished facts, and they cannot be 
affected by any action of the Court in this case.” 

‘“*There is,” said the Court, ‘‘a great difference between enforcing 
illegal contracts and asserting title to money which has arisen from 
them,” a difference distinctly made in Tenant v. Elliot, 1 B. and P., 3; 
Farmer y. Russell, id. 69, recognized and approved by Sir William Grant, 
in Thomson v. Thomson, 7 Vesey, 473, all of which cases were reviewed in 
McBlair vy. Gib'es, 17 How. 232. 

It may be asserted as a point conceded, which the bank does not gain- 
say, that if anything is due by the bank to the State, it is recoverable in 
lawful money; but the bank set up a defence against the State, which 
would seem, upon its bare statement, to involve the State in a dilemma; 
which is, that the State’s claim really represents the unpaid balance of 
the price of certain State bonds which the bank was compelled to take, 
amounting to one million of dollars, and which the bank still holds, a fact 
admitted by the State, for in the brief filed in this court in its behalf, it 
says: ‘‘On the 23d October, 1862, the State of Louisiana stood with a 
credit of $462,752 13, on the books of the Louisiana State Bank, pro- 
ceeding from the undrawn balance of the sale of the bonds, issued by 
the State and purchased by the bank.” 

Now, the bank’s position is this: These bonds are either legal and 
valid, or they are illegal and void ab initio; and the relation between the 
State and the bank is either that of creditor and debtor, or of buyer and 
seller. 

If the bonds are valid, the bank holds enough of them past due to 
compensate the State’s balance, and to justify a judgment in reconven- 
tion in its favor against the State; if the contrary, the State cannot 
maintain in any court an action to recover any portion of their price. 

The State, however, strenuously objects to the connecting, in any man- 
ner, its balance, for which it claims entire immunity, with the bonds 
held by the bank, which it repudiates, and in this connection it argues: 
‘* Tf the bonds, either by the act of the State in convention or otherwise, 
or the general government in the exercise of the war-power which it 
claims to possess over the States whilst engaged in the rebellion, have 
become a nullity and an object of abhorrence; if they are to be looked 
upon as utterly annihilated, they can be invoked asa title by the bank 
on no ground of possible connection with the contract under which the 
State claims, which transformed and actually novated the character of 
the indebtedness of the bank. This contract, says the State, is made in 
view of a specific transaction, which does away with anything that does 
not enter into its provisions bodily and substantially; and if the bonds 
are not struck with the nonentity, and the repudiation denounced against 
them by the bank, they can be pressed upon the State by the only means 
known to our constitutional custom, by proper application to its consti- 
tuted authorities, and not in the indirect way in which their redemption 
is sought to be obtained.” 

In regard to this last proposition, it may be observed, that when the 
State invokes the aid of its courts to enforce its claims against its citi- 
zens, they may avail themselves of every legal defence against the State 
as they can against any other suitor. 
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The State seems impressed with the idea, that Gov. Shepley was actu- 
ated by one sole motive, in permitting the bank to invest its Confederate 
bills beyond the United States military line; and that was, that the State 
in any event, should be paid its balance in good money. It loses sight 
of the fact that considerations of public policy entered deeply into the 
reasons for the acquiescence of the military with the bank’s request. 

“It was,” as Gen. Shepley says in his depositions, ‘‘to throw thereby 
into the circulation of the rebel States a million of dollars of Confederate 
notes, then locked up within our lines, and thus tend to that extent to 
depreciate their currency; besides, if the cotton bought with Confederate 
money should be brought within our lines, many millions would be 
drawn from their revenues and added to those of the loyal States, with- 
out returning anything of value, and only that which would weaken 
them.” 

The Military Governor was no doubt solicitous, that the large balance 
apparently due by the bank to the State, should be paid in lawful money; 
but it could hardly have been supposed or intended, even by him, and 
much less by the bank, that when the claim of the State was asserted, it 
was to be paid absolutely, and in any contingency, regardless of what 
might be at the time the actual state of account between the State and 
the bank. 

That the bank should be precluded from showing that it really then 
owed nothing to the State; that the claim set up by the State was never 
due, or that if once due, it had been extinguished, and that the State, 
once its creditor, had become its debtor. 

We can find nothing in the understanding, which the State clings to so 
tenaciously, to sustain a position so unreasonable, so inequitable as that. 

All that was expected from the bank was that, out of the proceeds of 
the cotton, it should pay the debts it lawfully owed, which debts under- 
went no transmutation or novation by the agreement, but retained their 
original character; whatever that was, as regarded the obligations, the 
investment of the Confederate money being merely a means afforded the 
bank to discharge them. 

The bank’s defence against the State involves, as between them, the 
whole matter in controversy, ‘‘the balance” and ‘‘ the bonds,” and as 
that defence is twofold, and in the alternative, it becomes, therefore, 
necessary that the true character of the bonds should be ascertained and 
determined. 

The Judge of the lower court made a discrimination between the 
treasury notes and the bonds, both issued by the State under the provi- 
sions of an act of the Legislature of the State of Louisiana, approved 
23d January, 1862, entitled ‘‘an act to raise money for the State treas- 
ury,” deeming the former emphatically a military fund, expressly de- 
signed for military purposes, and the latter a fund to defray the lawful 
expenses of the government. 

The Judge attached some importance to the fact, that the Commanding 
General, exercising complete control over the whole assets of the bank, 
only seized and confiscated out of the State obligations, consisting of 
the two classes above named, the treasury notes, leaving the bonds in 
possession of the bank; and from that circumstance, and his reading of 
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the act of the 23d January, 1862, he came to the conclusion that the 
treasury notes were null, but that the bonds were valid. 

The treasonable character of the treasury notes, impressed upon their 
face, not discernable upon that of the bonds, was the cause of the distine- 
tion made by the military between them, and caused the seizure and 
éonfiscation of the former only. 

A careful perusal, however, of the statutte whiel authorizes the issue 
of both notes and bonds, has setisfied us that there is no material differ- 
ence between the one and the other. 

The great end and object of both notes and bonds, was to furnish aid 
in carrying on the rebellion against the United States. 

The act of 1862, if interpreted solely by its enacting clauses, would 
sufficiently indicate what was the design and object of the Legislature in 
passing it, but calling in aid the preamble of the act, which, for the pur- 
pose of interpretation, but not to control the enacting clauses, is deemed 
a part thereof, (see Muntesquien v. Hale, 4 La., page ) it becomes evident 
that the proceeds of both treasury notes and bonds were to be used 
indifferently in the proseention of the rebellion. 








That this object was uppermost in the Legislative mind, is palpably 
clear from the tenor of the preamble, which is as follows: 

** Whereas, the State of Louisiana has expended large sums of money, 
drawn from the treasury for military purposes, and contemplate further 
expenses thereof; and whereas, the State has assumed towards the Con- 
federate Government the payment of the Confederate war-tax, the levy 
of which has been authorized by an act of the Provisional Congress, 
approved the nineteenth day of August, eighteen hundred and sixty-one; 
and whereas, during the existing state of affairs, the collection of taxes 
cannot, with sufficient certainty, be relied upon to meet the accumulated 
wants of the treasury; therefore, it is resolved, that ‘ the Governor of 
the State shall borrow in behalf of the State, from time to time, as the 
wants of the treasury may require, asum not exceeding seven millions 
of dollars, either by the issue of bonds or treasury notes of the State, or 
of both, provided that the treasury notes shall not exceed in amount two 
mnillions of dollars.” 

The proceeds of the bonds ure to be deposited in the treasury of the 
State to the credit of the general funds, and the treasury note shall be 
deposited with the State treasurer, who shall receipt therefor to the 
auditor, and the amount so deposited shall be credited to the military 
fund, which is hereby created, and which shall be used exclusively for 
military purposes, and to pay the debts contracted by the Governor for 
military purposes.” 

There is nothing in the act to designate the particular use to which 
the bonds or their proceeds were to be put; bat in order to ascertain 
whether at least a portion of them was not intended to advance the cause 
of the rebellion, it is well to refer to the 8th section of the act, which is 
significant. 

It provides, ‘‘that for the payment of the current interest that may 
accrue upon the bonds to be issued under this act, and of the principal of 
the bonds, as the same mature, it shall be the duty of the auditor of puh- 
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lic accounts, within thirty days after he shall have received the assess- 
ment rolls from the several parishes and municipal corporations: 

1. To determine the rate of taxation, etc. 

2. To notify the several sheriffs and tax collectors of the rate of taxa- 
tion, as ascertained and fixed by the said auditor for the payment of said 
current interest and principal (of the bonds) said rate of taxction shall be 
designated and known as the war-tax, and said war-t«x as annually ascer- 
tained and fixed, is hereby levied, ete., and it shall be the duty of the 
said sheriffs and tax collectors to collect the said war-tax, and the collec- 
tion of the same shall be enforced as the law provides for the collection 
of other taxes.” 

If the bonds or their proceeds were intended solely to defray the ordi- 
nary expenses of the government, why should the taxes to be levied to 
meet them be designated and known as a war-tax in contradistinction to 
other taxes? 

‘‘Grim-visaged war” pervades the statute from one end of it to the 
other; and the only difference between the treasury notes and the bonds 
is, that the first were to be used exclusively for war purposes, and tho 
last to aid the rebellion, and for other purposes besides. But in the eye 
of the law, the notes and the bonds are equally tainted with the dye of 
treason; and no court of justice would undertake the task of deciding 
which particular bond, or what portion of the proceeds thereof, were to 
be used for lawful, and what for illegal purposes. It suffices to stamp 
the whole issue of State bonds, under the act of 23d January, 1862, with 
the seal of reprobation, that they were to be used, if at all, in attempting 
to overturn and disrupt the general government. 

These bonds, being the basis of the State’s claim against the bank, no 
action lies for the recovery thereof, and the plaintiff’s action, as well as 
the defendants’ plea in reconvention, must be therefore dismissed. 

We have now come to the second branch of the case, which is the 
intervention of William Bailey, who sets up exclusive title as owner to 
all the cotton in the bank’s possession. 

In order to establish his ownership of the cotton, beyond the presump- 
tion of the law, resulting from its possession of it, the bank produced in 
court several witnesses, the principal one being its agent, employed to 
invest its Confederate money in cotton purchases, as before stated. 

This witness was objected to by the intervenor, on the score of interest 
and the resolution and release granted him by the bank to render him 
competent to testify in the suit, were also objected to. 

As we deem the release sufficient to discharge Stevenson from all lia- 
bility to the bank, it is unnecessary to examine into the question of 
interest. 

Two objections are urged against the release; first, that the resolution 
upon which it was based was void, because the meeting of the board of 
directors which authorized the president of the bank to grant the release, 
was only composed of jive instead of nine directors, as required by the 
charter, it being, however, conceded in argument, that by subsequent 
legislation a less number than nine might actin the premises, provided 
the amendment to the charter had been duly accepted, which it devolved 
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on the bank to prove. This preliminary evidence, on the part of the 
bank, was unnecessary. 

It was held in Dundridge v. The Bunk of the United Sictes, 12 Wheaton, 
64, that the maxim omnia presumuntur rite et solemniler essa acta, wag 
deemed applicable to corporations, and in that case, the principle was 
clearly enounced, ‘‘ that acts done by a corporation, which presuppose 
the existence of other acts to make them legally operative, are presumed 
proofs of the latter.” So, in relation to the question of acceptance of a 
particular charter by an existing corporation, or by a corporation already 
in the exercise of corporate functions, the acts of the corporate officers 
are admissible evidence from which the facts of acceptance may be in- 
ferred. See also the case of Palfry v. Paulding, 7 A. 364. 

On this ground, therefore, the objection was overruled. 

The resolution to release Stevenson was passed expressly to enable 
him to testify in the suit between the bank and the intervenor. 

There is a verbal inaccuracy in the first resolution, which is beyond 
criticism, as it explains itself. 

By it the president of the bank is authorized and empowered to exe- 
cute to the said John A. Stevenson a full release and acquittance of all 
liability to the bank for any cotton, money or claim belonging to the 
bank, which shall or may be adjudged to, or to be paid to the said Wil- 
liam Bailey. The word ‘‘ belonging” should have been written claimed 
by, as these things could not belong to the bank and to Bailey at the same 
time. 

The release is sufficiently explicit and binding to protect Stevenson 
from any liability whatever to the bank, on account of his agency or 
otherwise; or from any obligation to return to the bank any part of the 
compensation or commission for services rendered in cotton transactions 
for the bank, and the release conforms sufficiently to the resolution. 

Both the resolution and the release are admissible testimony, and Ste- 
venson is a competent witness to testify in the case. 

In order to substantiate beyond the legal presumption of the bank’s 
ownership of the cotton, brought by it to New Orleans on the Doubloon, 
Louis D’or, Beauregard and Texas, it adduced other proofs for the pur- 
pose of showing when, how and where the cargoes of these boats had 
been acquired and shipped. 

The most important of the bank’s witnesses for this purpose, was its 
special agent in all its cotton transactions, Stevenson and his evidence, 
in some particulars, is sustained by that of other wiinesses, who were 
engaged with him in purchasing cotton, storing it at different points, and 
transmitting it to New Orleans on these boats. 

It seems that a large portion of the cotton purchased for the bank was 
not bought by Stevenson himself, but by sub-agents, and purchases 
were made at different times, and scattered through a large extent of 
country in three States, Louisiana, Texas and Arkansas, it would be diffi- 
cult therefore for Stevenson to speak with great accuracy, as to the 
loading of the four boats mentioned with the bank’s cotton, and identi- 
fying it with that purchased by or for him in 1863; that the bank never- 
theless made out a strong prima facie case, and it devolved upon the 
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intervenor to rebut the bank’s evidence, and to prove conclusively that 
the cotton claimed by him was really his property. 

This he undertook to do, and produced for that purpose a great many 
witnesses. 

He shows, that whilst the Federal array was at Alexandria, on Red 
River, he had collected together in that town some five or six thousand 
bales of cotton. 

That this cotton, bearing the mark “A. Q. M,” with “W.B.” on end, or 
a large portion of it had been shipped on board United States trans- 
ports, lying off the town in the river, and bound for New Orleans; but 
that the Federal army, having met with reverses, all the cotton was 
thrown ashore, in order that the transports might be used for other pur- 
poses. 

He proves that a part of this cotton was afterwards seen in Shreveport 
and at New Orleans, on board of the steamboats Doubloon, Texas, Louis 
D’or and Beauregard. 

The witnesses, who testify on this point, identify a portion of the cot- 
ton, seen by them, as before stated, at Shreveport and at New Orleans, 
when these boats brought the cotton hither, as the same cotton they had 
seen as the property of Bailey, at Alexandria. 

To rebut this testimony, the bank adduced proof to show that Bailey, 
the intervenor, never had more than a few hundred bales in Alexandria, 
and produced a contract between Bailey and one Simpson, an English- 
man, entered into about the time of the evacuation of the town by the 
Federal army, with tlhe view of saving his cotton from the Confederate 
army, of all he had in Alexandria, and which only amounted to jive hun- 
dred bales. Further, that upon the evacuation of Alexandria, the town 
was wrapt in flames, and that all the co.ton therein was destroyed. 

That some bales of Bailey’s cotton were gct out of the town, and sent 
up the river, but that was accounted for, as it was all sent into the inte- 
rior of the country. 

Bailey explains all this. He shows that the sale to Simpson was made 
whilst the bulk of his cotton was on the transports, several days before 
the evacuation of Alexandria, and was thought to be safe, and that the 
five hundred bales mentioned in the sale was what remained in the town 
for want of means of transportation; and it was intended to protect that 
from seizure by the Confederates. 

As to the conflagration, Bailey accounts for his cotton not being burnt, 
by the fact that it was thrown ashore hurriedly from the transports all 
along in front of the town, under the bank of the river, and that as the 
wind was at the time blowing across the river towards the town, and the 
fire being alove the bank, his cotton was thereby protected and saved. 

The intervenor, Bailey, proves by several witnesses, that some six hun- 
dred bales of his cotton, which they identify by his marks on the bales, 
partially erased, although not totally effaced, with the same kind of bag- 
ging, and having the same appearance of his bales, seen by them at 
Alexandria, were identified in the four boats, both at Shreveport and 
New Orleans. 

In a controversy like this one, that there will be a vast deal of con- 
flicting testimony, is to be expected. 
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We have examined the whole of it, whether adduced by the bank or 
the intervenor, and on drawing our conclusion in weighing it, we are 
unable from the record to perceive why the witnesses on both sides are 
not entitled to an equal degree of credit. 

Bailey claims three thousand bales of the cotton in controversy, but 
he has only identified as his property six hundred bales thereof, on the 
four boats named. 

It is not shown where this cotton was put on board these boats, nor 
how it was up the river from Alexandria, but this is immaterial, if it is 
proved, as we hold it to be, that the cotton was identified as Bailey’s at 
Shreveport and New Orleans. 

The Judge of the lower court displayed great learning and research in 
his attempt to show that the Confederate Government was one de fucto; 
and that if any cotton of Bailey’s was captured by it at Alexandria, upon 
the surrender of the Confederate army in Shreveport, the cotton by cap- 
ture became the property of the United States. 

There is nothing to show that any of Bailey’s cotton was ever confis- 
cated by the Confederates or by the United States; and in such a case, 
the rule laid down by Wheaton, in his Elements of International Law, 
page 42, ed. 1855, applies: 

He says: ‘If, on the other hand, the revolution in the government of 
the State is followed by a restoration of the ancient order of things, both 
public and private property, not actually confiscated, revert to the origi- 
nal proprietor on the restoration of the original government, as in tho 
case of conquest, they revert to the former owner on the evacuation of 
the territory occupied by the public enemy.” 

‘**Private property, temporarily sequestered, returns to the former 
owner, as in the case of such property recaptured from an enemy in war, 
on the principle of jus posiliminii.” 

From the six hundred bales of cotton, which are awarded to Bailey, 
must be deducted the government quota, say one-fifth or one hundred * 
and forty bales, leaving to him four hundred and sixty bales; the weight 
of each bale proved to be five hundred pounds. 

Taking the average of the qualities of the cotton from the tables of 
classification, and the average of prices for the different grades of quality 
from the current prices in proof, we find the mean price of the interven- 
or’s cotton to be thirty cents and eight mills per pound, equal to one 
hundred and fifty-four dollars per bale, equal to seventy thousand eight 
hundred and forty dollars, and for this sum judgment will be rendered 
for the intervenor. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed. 

It is further ordered, that the demand of the State of Louisiana, 
against the Louisiana State Bank and the demand in reconvention of the 
Louisiana State Bank against the State of Louisiana, be dismissed. 

It is further ordered, adjudged and decreed that judgment be and the 
same is hereby rendered in favor of William Bailey, the intervenor, and 
against the Louisiana State Bauk for the sum of seventy thousand eight 
hundred and forty dollars; and it is further ordered, that the bank pay 
the costs of intervertion in both courts. 
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Hyman, C. J. For the same reason that caused us to decide in the 
case of While v. McKee, 19 A. p. 111, that there was no Legislature in 
Louisiana in 1863, I conclude that there was no Legislature of the State 
in 1862, without a Legislature in 1862, there could not have been an act 
passed by the Legislature in that year. 

’ A supposed act of the Legislature of that year is referred to in the 
decision now rendered, and the decision is against the claim of the State, 
because the so-called act has provisions for supporting the rebellion. 

The decision against the State is correct, not for the reason given by 
the majority of the Court, but because no such act was passed by a Leg- 
islature, and because no contract or arrangement could have been made 
by authority of a spurious act of 1862, between the State and the bank 
to bind either. 

I do not differ from the majority of the Court, in their reasons for 
deciding on the claim of the intervenor, 

I concur in the decree of the Court. 


On REHEARING. 


Instey, J. This case, on the claim in intervention, is again before us 
upon a very elaborate and able oral reargument, for which ample time 
was allowed to the counsel of the intervenor and the bank, respectively, 
to educe and cull from the mass of discrepant testimony, the particular 
facts upon which each party relied; and from the scrutinizing exposition 
of the whole case so evolved, we are now enabled to form an opinion 
more satisfactory and reliable than our first one, in which the testimony 
was not so thoroughly sifted on both sides as it is now. 

The case is fully open for re-examination, regardless of any predication 
or particular form of expression, used in our first opinion. 

It devolves on the intervenor to make his claim certain, and it would, 
perhaps, have been more regular to examine first his case as he presents 
it; but as the bank does not rely solely upon its possession of the cotton 
claimed, we will proceed to ascertain upon what kind of title its posses- 
sion thereto rests. 

The bank shows that, sometime in the year 1863, it had purchased 
beyond the lines of the United States military occupation, some eleven 
thousand bales of cotton, in which it had invested a large amount, avail- 
able as current funds, at the time when, and at the place where, its pur- 
chases were made. . 

That portion of the cotton purchased by the bank in Black, Tensas 
and Red rivers, had been carred above Shreveport and deposited among 
the lakes, 

Purchases were also made by the bank in the parishes of Bossier, Clai- 
borne, DeSoto, Caddo and Natchitoches, which were not moved. 

With this cotton, the agent of the bank, with a number of men em- 
ployed by him, had remained as much as possible; and at the end of the 
war, as the witness, Stevenson, proves, he had in his charge, out of the 
original purchases, between 8,000 and 8,500 bales. He collected together 
from all the points, and shipped, as he says, to New Orleans, consigned 
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to the Louisiana State Bank 7,250 bales, the remainder being lost in 
rebaling, in short deliveries, and by stealing. 

From the testimony of this, and other witnesses for the bank, and by 
admissions frankly made by the intervenor’s counsel, at page 2 of their 
brief, we are satisfied as to the quantity of cotton purchased and saved 
by Stevenson, as the agent of the bank, and his assistants, at the time 
when, and the localities where these purchases were made, and the points 
at which the cotton was kept. 

Was the cotton thus purchased, laden on the steamboats Texas, Doub- 
loon, Louis D’Or and Beauregard? 

As to the cargoes of the Texas and Doubloon, the intervenor, at p. 21 
of his brief, says: ‘* The witnesses, on the part of the bank, proved the 
purchases by Stevenson as above,” in his brief, ‘‘ admitted, and showed 
that the Texas and Doubloon received their cargoes at different points 
on Lake Caddo, brought them thence to Shreveport, and afterwards to 
New Orleans; but, as before asserted, no part of the cargoes is shown, 
except by Stevenson, fo have been made up of the colton purchased by the 
bank in 1863.” 

Tie ‘‘ different points” on Lake Caddo, ‘‘ were those’ at which the 
intervenor says, (page 21 of his brief) ‘‘ that previous to the month of 
July, 1863, Stevenson, as the agent of the bank, had purchased cotton 
on the Black and Tensas rivers, and had shipped about 2,000 bales by 
the steamer Osceola, to different points on Lake Caddo.” 

In this connection, Stevenson says: ‘‘I went myself with the steam- 
boats Doubloon and Texas into Lake Caddo, above Shreveport, where I 
loaded said two boats with cotton that I had previously carried there, 
with the steamboat Osceola, and with cotton that Ihad purchased at 
Monterey landing, situated on a small bayou, emptying into Lake Caddo, 
in Texas, but a few hundred yards beyond the line that separates it from 
Louisiana. This is corroborated by other witnesses, and the currrent of 
testimony shows that the largest portion of the cargoes of these boats 
was in wretched condition, the bagging and ropes rotten, many of the 
bales burst open, which was the state of it, as proved by the bank, when 
it reached New Orleans. 

\ith reference to the cargoes of the Louis D’Or and Beauregard, the 
intervenor says, page 21 of his brief: ‘* We are not disposed to deny 
that in the early part of 1863, and during the same period in which the 
Osceola was engaged in carrying cotton to Lake Caddo, Stevenson pur- 
chased a considerable amount of cotton in Louisiana, Texas and Arkan- 
sas, and left it at that time on the several plantations where it was 
bought; but we have to say, relative to the cotton on the Louis D’Or 
and Beauregard, as we have already urged regarding the cargoes of the 
Texas and Doubloon, that ‘‘ there is no evidence except that of Stevenson, 
to identify the cotton in these two steamers, with that purchased for the bank in 
1863, and left upon the plantations. 

Stevenson thus particularizes, as to the cargoes of the Louis D’Or and 
Beauregard. These boats were loaded ‘‘ partly with cotton, brought by 
the steamer Dixie from Frank Armor’s plantation, above the Raft, and 
partly with cotton brought from Monterey on the steamboat Blantas. 
The Beaurevard was loaded with some 300 odd bales of cotton at John 
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Pickett’s plantation, above Shreveport, and the remainder of her cargo 
was put on at Shreveport, with cotton, partly brought on wagons, and 
partly with cotton brought in on the small steamboat Blantas, from Mon- 
terey and Wilson’s point. 

The condition of this cotton was similar to that of the cotton on the 
Doubloon and Texas, generally covered with rotten baling and rope. 

The bank's case as thus presented, is this: That with ample pecuniary 
means in 1863, it then purchased large quantities of cotton, which were 
deposited at different points; that atthe expiration of the war, there 
remained out of the whole lot so purchased, some 7,250 bales at those 
points, and that the cargoes of the Texas, Doubloon, Beauregard and 
Louis D’Or were shipped at, or consisted of cotton brought from, those 
designated points. Me 

From these facts, in the absence of any evidence to prove the previous 
removal of this cotton from these depositories, respectively, or its des- 
truction there, it may be reasonably inferred that that cotton formed the 
cargoes of the four boats. . 

To destroy the presumption which the law raises in favor of the bank, 
and to confute the positive testimony of Stevenson and other witnesses, 
the intervenor offers countervailing testimony, by which he undertakes 
to establish te following state of facts: 

That at the time of the evacuation of Alexandria by the United States 
army, he owned in that place some 4,000 or 5,000 bales of cotton, all 
baled in new india bagging, and on which, or a large portion of it, figured 
the mark “A. QO. AL,” “D. N. W.,” “W. B.” 

That the bulk of this cotton had been shipped in government trans- 
ports for transportation to New Orleans, but were afterwards thrown 
ashore under the river bank, along and opposite the town of Alexandria; 
that owing to the peculiar position of this cotton under the bank of the 
river, it escaped Cestruction by fire when the town was burnt; that this 
cotton, after the capture of the town by the Confederate army, found its 
way up Red River to some points at, or in the vicinity of Shreveport, or 
above or circumjacent thereto; and that the cargoes of the Doubloon, 
Texas, Louis D’Or and Beauregard, consist of the identical cotton so 
owned by him in Alexandria, 

To identify the cotton, the intervenor produces, and relies upon, the 
testimony of four witnesses, to-wit: John L. Coates, John W. Martin, J. 
F. Mollére and T. Il. Bradley, and this is the only testimony we deem it 
necessary to examine, as we will consider established the fact, that tho 
intervenor had in Alexandria a large quantity of cotton, with descriptivo 
marks, which escaped destruction by fire. 

J. L. Coates was United States treasury agent for northern Texas. He 
arrived in Shreveport from New Orleans for the first time on the 7th June, 
1865, and remained there till he left for Marshall, Texas, arriving there 
forty-eight hours after leaving Shreveport, about the 11h or 12¢h of the 
same month. 

Previous to leaving Shreveport for Marshall, he acted as assistant of 
Breckinridge, the local treasury agent at Shreveport. 

He went on board the Donbloon and Texas, lying at Shreveport, to 
inspect their cargoes, to know if they had any contraband cotton on 
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board. These boats were deeply tales, | He found all the cotten m marked 
“J. A.S.,” which Breckinridge hal told him meant John A. Stevenson, 
and ‘‘ with that he had nothing to do, as it had been arranged.” 

But still he proceeded to examine this J. A. S. cotton, and he found 
on the bales so marked other partial marks, W. and B., WL., and some 
on the edge ** A. Q. M.” 

The J. A. S. was over some other mark that had evidently been changed, 
He remembered no mark of two letters. 

The bales were uniformly, not remarkably large, and were covered 
with india bagging apparently new. 

He does not know how me bales there were of this mark or peculiarity; but 








he saw enough to lead him lo suppose the whole carge was the same. 

These two boats would reach New Orleans abont the 15th June, 

This is all Coates says abont the cargoes of the Doubloon and Texas, 

The letters W. and B. and WB., on the bales inspected by Coates, do 
not correspond with tlhe mark on the Bailey, Alexandria cotton, which 
was WB. connected. If in eargoes of cotton, densely packed, Coates 
could see enough to lead him to suppose the whole cargo was the same 
as the bales he did examine, still no identity is shown between these car- 
goes and the Alexander cotton, unless the A. Q. M. and the new india 
bagging on bales, marked W. and B. and WB., sufliced to metamor- 
phose this particular mark into another one, as distinctive as it. 

As no cotton on either of these boats was found marked WB. it might 
be inferred that other cotton, besides the Alexander coiton, had the let 
ters A. Q. M., and was baled in new india bagging. 

As to the inspection of the cargo of the Doubloon, it is somewhat 
strange that the mate of that boat had no knowledge of it, and that not 
a bale was moved to make the inspection. 

Coates afterwards, in his said capacity of revenne officer, made an 
inspection on the Louis D’Or, and found on her the same character of 
cotton, the same bagging and erasures, as he had found on the Doubloon 
and Texas. 

,His reason for making this last inspection, was his having heard in 
Marshall, that the agent of Stevenson had caused the marks to be 
changed on 67 bales of other cotton, by substituting J. A. S. therefor, 
and for this Stevenson was arrested. 

He found on the Louis D’Or, the IZ. chiefly on the ends of the bales, 
ond the marks A. Q. 3. on the edges. He found difficulty in decipher- 
ing the marks, because some of the marks were cut out at the edge, but 
by placing the pieces together he made out the A. Q. JZ It was by tke 
application of turpentine, he discovered the J. A. S. was marked over 
the WB. 

How many balesso marked were on the Louis D’Or, Coates did not 
say, nor does he say that from what he did see on that boat, he was led 
to suppose the whole of the cargo was the same. 

This indefinite statement, in regard to the cargo of the Louis D’Or, was 
occasioned probably by the fact that any inspection he made on that boat 
was during the night of the 17th or I8th June, as from the account 
Coates gives of his movements from his first arrival in Shreveport, it 
could only haye been made then, 
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Be this as it may, apart from the hugeness of the supposition of Coates, 
as to the character of the whole of the cotton on the Doubloon and 
Texas, his testimony, when analyzed, amounts to very little. 

John W. Martin, the next witness, followed various avocations, princi- 
pally that of steamboat man, and was in Alexandria between 1862 and 
1864, and was frequently on Bailey’s plantation. Bailey had a large 
press, and his bales would average 550 lbs. Bailey had, he supposes, 
some 4,000 or 5,000 bales in Alexandria, of which there must have been 
some 3,000 bales in new india bagging. He saw Rachel marking it almost 
every day D. N. W., on the edge of the bales, which had in the original 
mark WB. He only looked at this cotton casually, and his attention was 
not particularly called to it; yet he recognized this cotton on board of 
the Louis D’Or and Beauregard at Shreveport, some fifteen months 
afterwards. 

He remarked to people about there, ‘‘ that must be some of old man 
Bailey’s cotton.” 

He saw some he could not distinguish, with the mark WB. He could 
see enough to tell it had been WB. 

It had been partly obliterated, by tearing the bagging, apparently bz 
design. 

On the Louis D’Or, there ‘‘ must have been” some 300 or 400 bales, 
and on the Beauregard some 100, 200 or 300 bales, and the two boats 
must have had 500 or 600 bales. 

He was watching cotton casually, but saw nothing particular about tho 
cotton on the Louis D’Or and Beauregard. 

His attention was first attracted to the cotton, by the marks being part- 
ly obliterated, and the bagging new, and the bales large, and its resem- 
bling the bagging he had seen on the bales at Alexandria. 

He cannot tell exactly now, what portions of the WB. were obliterated, 
and what remained; enough, however, to distinguish the cotton. He 
examined 200 or 300 bales, on which the mark was obliterated, but he dues 
not know that he examined any of them particularly. 

He pulled the bagging aside, and examined some 4, 5 or 6, but he did 
not see the quartermaster’s mark on a single bale; only the bagging torn off 
at the edge. He did not examine any particularly; there was no use to 
do so; eight or ten inches were cut out. He was pulling down the bag- 
ging, so as to make the letters WB. come together. When he brought 
the ragged parts together, he discovered it was the same mark he had 
seen in Alexandria. 

It may be observed here, that Martin was employed by McKee to watch 
for Confederate cotton. His testimony amounts to this: He saw in 
Alexandria in 1864, alarge pile of cotton, some 3,00) bales, which he 
looked at casually; but he remembered the mark WB., D. N. W., dud not 
the A, Q. 1, the size of the bales, and the kind of bagging which cov- 
ered them. He finds the WB. on a few bales; the mark obliterated on 
300 or 400 on the Louis D'Or, and on the Beauregard 100, 200 or 300 
bales; in all, some 500 or 600 bales. There was not a sign of the quar- 
termaster’s mark upon it; only where it might have been, and the Court 
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is to infer from this testimony, that there ‘‘ must have been” 500 or G00 
bales on the two boats, belonging t» the intervenor. 

The next witness is Juhu F. Mlére. 

At the request of the intervenor, he accompanied him to the levee at 
New Orleans. This was about the middle of June, 1865. They wenton 
board several boats, the Texas, Doubloon, Frolic and Pauline, (is not 
positive as to the L’auline) to see if they had any of Bailey’s, the inter- 
venor’s cotton on them. This witness says he had seen Bailey’s cotton 
at Alexandria. He had there some 4,000 or 5,000 bales, maybe more, 
This cotton was marked D. N. W., A. Q. M., WB. The bagging cov- 
ering it was new India bugging, which the quartermasters had brought 
up from New Orleans, to distribute among loyal people. LBailey’s bales 
were very large, say 450 or 509 Ibs. 

There was a peculiarity on the baling, which Bailey explained to him, 
as being caused by a defect in his press. 

The rope was so far from the end, being about eighteen inches, that it 
made the ends of the bales swell out unevenly, thereby causing a diffi- 
culty in storing it. 

Most all the cotton had the appearance of being the same lot of Bailey’s 
cotton he had seen at Alexandria. On this lot (on the Doubloon, Texas, 
Frolic and Pauline) some 25 or 30 bales had on them the WB. quite 
visible. 

The mark was considerably worn, yet the mark WB. could be easily 
distinguished on the 25 or 30 bales. He noticed the ends turning up, 
and they had the same appearance as those he had seen in Alexandria, 
the same india bagging in appearance, comparatively new, but it had 
been hauled about a good deal. 

On the edges of the bales in some places, by turning up the ravelled 
part, you could sce occasionally an A. or an IW. Q. D. ora W. It looked 
as if the mark bad been intentionally defaced. How many the witness 
examined on these boats he dves not inform us, nor on which of the four 
boats (Doubloon, Texas, Frolic and Pauline) he found 25 or 30 bales 
marked WB. 

He went afterwards on the Louis D’Or and Beauregard, and found the 
WB. on 8 or 10 bales, but could see that the whole or most part of the 
cotton had been tampered with, ends cut off, edges cut and ravelled. 

He did not look on the Louis D’Or and Beauregard to find the letters 
D. N. W. A. Q. M., although he was employed by Bailey to hunt up his 
cotton. There might have been 50 or 60 bales on all the boats on which 
the witness could see a D. N. W. A. Q. or ©. 

On all the six boats, there were altogether 6,000 or 7,000 bales, out of 
which 2,500 or 3,000 bales had the same appearance by the bagging, de- 
faced marks, raised ends, as he had seen in Alexandria, claimed by 
Bailey. 

What proportion of the 290 or 400, or of the 2,500 or 3,000 bales was 
on the Frolic or Pauline, (neither cargo of which is in controversy) we 
are left to conjecture. This witness speaks of a striking peculiarity, not 
observed by the other witnesses, which would have been, from his des- 
cription of it, a distinctive mark for identification; but how, in six or five 
boats, piled with cotton, forming a solid mass, and on two of which boats 
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there was not a bale, any one could form any estimate or an approximate 
of the 2,509 or 3,009 bales of, or like, Bailey’s cotton, out of compact 
piles of 6,000 or 7,000 bales, it is difficult to conceive. 

All that this testimony, if it were consistent with itself, would prove, 
is, that on the Doubloon, Texas, Frolic, and perhaps the Pauline, the 
witness found some 25 or 30 bales, with the WB. and other characteris- 
tics, and this is rendered doubtful, by the fact that on two of the boats 
on which they were discovered, there was not a single bale claimed from 
the bank. 

The WB. on 8 or 10 bales on the Beauregard and Louis D’Or would 
be more reliable evidence, if being employed to kunt up Bailey’s cotton, 
the witness had thought of looking on those boats for the occasional 
D. N. W., A. Q. IL, which he failed to do. 

The next and last of the four witnesses called to identify the interve- 
nor’s cotton, is 7. J. Bradley. 

He was a printer by trade, and had lived in Alexandria, having known 
the intervenor eight or nine years, 

He knows the intervenor had a large quantity of cotton there. He 
saw one Rachel and his son marking the cotton with .the letters D. N. 
W., A. Q. M., WB. 

He only saw this cotton casually, and was not employed to examine it 
carefully. He saw it, however, sufficiently to recognize it again. Being 
in search of the intervenor, he found him at the levee at New Orleans, 
where the Doubloon and Texas were discharging their cargoes. He was 
greatly excited, pointing out some of the cotton, which he swore was 
his. 

There ‘‘must have been” 20 or 25 bales that had WB. on them, in 
the same shape as that at Alexandria. There were nota great many that 
the letters D. V. W. A. Q. IL, could be seen; but some 150 or 200 bales 
had the bagging cut out of them. He could discover some portions of 
the letters where the D. N. W. A. Q. M. had been puton. They had 
been cut out, but by putting the pieces together, parts of, but not all of, 
the letters could be made out. 

Later, he found on the Louis DOr and Beauregard 15 or 20 bales with 
the WB., which could be distinguished, and some portions of other let- 
ters, where the D. V. W. A. Q. MZ had been cut out, but on which was 
an occasional JL. or A., ete., not the whole. 

The bales were in a very ragged condition, but about 300 or 400 were 
found cut and marked. 

At the request of the intervenor, he found his estimate of the portion 
of the cargoes on the four boats, which had a similar appearance with 
the Alexandria cotton, and adopted the identical estimate made by Mol- 
lere, 2,500 or 3,000 bales. 

But, comparatively, few bales could be recognized by marks. This 
witness, however, who had only seen the Alexandria cotton fourteen 
months previously, and whose attention had not been called to it, recol- 
lected the letters marked on it; their groups, and where they were 
marked, their size and appearance of the bales, the kind of bagging, 

indeed every particularity in regard to them, except the very remarkable 
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appearance of the bales, caused by a defect in the intervenor’s press, so 
well described by one other witness. 

This is all the testimony in the record to prove identity between the 
cotton brought to New Orleans by the bank, and that which the inter. 
venor had in Alexandria, and as it is upon that evidence that the whole, 
or a large portion of the cargoes of the Doubloon, Texas, Beauregard 
and Louis D’Or are claimed for the intervenor, we have examined it 
thoroughly. 

Reading this testimony, separately and collectively, and with the earn- 
est desire to ascertain the truth and the whole truth of the case, so as to 
award the cotton in controversy to the party who may prove his right to 
it, we are constrained to say that the testimony of the intervenor, poised 
against that adduced by the bank, which is irreconcilable with it, par- 
ticularly as to the external appearance and condition of the bales, when 
shipped and when discharged at New Orleans, does not, except for a very 
few bales, produce that legal certainty which is absolutely essential to 
the recovery of property to which title is asserted. 

10 M. 419. 14 La. 455. 2 Rob. 27. 19 La. 206. So long as the pre- 
sumption of the bank’s title, resulting from its possession of the bulk of 
the cotton, was not rebutted by contrary proof, it was not incumbent on 
it to show, althongh we think it did show, with reasonable certainty, 
when, where, and how it had acquired the cotton sought to be taken 
from it. 

It is true that Stevenson, the agent of the bank, occupies in the suit 
in intervention, a prominent position as a witness for the bank; but his 
testimony, as to his purchases and storing the cotton for the bank, does 
not seem to be rebutted. 

True, as we said in our first opinion, Stevenson could not be every- 
where, but his sole occupation at the time was to attend to his purchases, 
and to have them put at available points. So far as he testifies, as to his 
illicit movements in purchasing cotton, storing and shipping it, it suf- 
fices to say his testimony is not rebutted. 

With the exception of thirty-five bales on all the boats, which the 
intervenor’s witnesses say they positively identify by marks, and for 
which allowance will be made, we think the scale turns almost entirely 
against the intervenor. But were the balance equipoised, the fact that 
the District Judge who tried the case, and who had ample opportunity to 
observe the deportment of each witness who was examined before him, 
and to see how his evidence was given, decided the case of the intervenor 
against him, in favor of the bank. 

The cotton was shipped on the four boats, all of which left Shreveport 
without hinderance or molestation on the part of the vigilant government 
officials there, who had made or caused to be made such important dis- 
coveries respecting their cargoes, and at the time the claim in intervention 
was set up, nearly all the cargoes of the four boats were in possession of 
the bank. 

** In pari causa possessor haberi debet, et pro rei possessore in dubio est 


pronuntiandum.” 
From the thirty-five bales now awarded to the intervenor, must be 
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deducted the government quota, one-fifth, or seven bales; thus, reducing 
the number to ‘wenty-eight bales. 

Allowing for each bale, according to our first computation, one hun- 
dred and fifty-four dollars, it yields an aggregate of four thousand three 
hundred and twelve dollars, for which judgment will be rendered for the 
intervenor. 

It is therefore ordered, adjudged and decreed that our first judgment 
on the demand in intervention of William Bailey, be so amended as to 
reduce the amount allowed thereby, to the sum of four thousand three 
hundred and twelve dollars, ($4,312) and no more; and so far as our first 
judgment is not in conflict with our present decree, it is affirmed. 

We concur in this decision. 

Zenon Lapavve, Associate Justice, 
R. K. Howett, e s 

TariaFeRRO, J. I think the judgment first rendered in this case should 
not be altered, and, therefore, dissent from the opinion of the majority of 
the Court. 


Hyman, C. J., dissenting. 





No. 1653.—Joacuim Kou et als. vr. J. A. McHarron.—Hint & Marknam 
Third Opponents. 


To preserve the privilege of an architect or builder against third persons for work done, materia‘s 
and machinery sold, etc., for the erection of a sugar-house, sugar-mill, and saw-mill, he must have 
the contract or act duly recorded in the office of the recorder of mortgages within six days of the 
date, if the act has been passed in the place where the office of mortgages is kept, adding one day 
for every two leagues from the place where the act was passed to the oflice. CO. C. 3240. 


PPEAL from District Court, Parish of East Baton Rouge, Posey, J. 
Favrot & Lamon, for plaintiffs. Burgess & Chaney, for appellees. 


Howrtt, J. The plaintiffs, having obtained judgment, on 27th 
November, 1865, against the defendant, with a recognition of mortgage 
on the Courtana or Little Misery plantation, caused the property to be 
seized, and advertised for sale on the 6th January, 1866. Whereupon 
Hill & Markham intervened by third opposition, claiming a privilege 
superior to all others, on the sugar-house, sugar-mill, saw-mill, engine, 
machinery, etc., on said plantation, for the amount of an open account 
for work and labor done, and machinery sold, in 1855 and 1856, for ono 
Jordan Holt, who was then the owner of said plantation and asking that the 
said sugar-house, mills, machinery, etc., be appraised separately from the 
other property, and the sheriff ordered to retain suflicient proceeds there- 
of to pay their claim, with interest and costs. Itis alleged that said 
account was duly recorded to preserve the privilege. 

The plaintiffs answered, denying that said Holt, owed third opponents 
anything, that the charges are correct, if any work was done, and that 
the opponents have any privilege whatever. 

On the trial of the opposition, judgment was rendered in favor of Hill 
& Markham against said Holt for the amount claimed, and decreeing 
“that the proceeds of the sale of said sugar-house, saw-mill, engine, 
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boilers, machinery, ete., or so much thereof as may be necessary, be ap- 
propriated to pay the said judgment in favor of Lill & Markham, in pre- 
ference over all others.” 

From this, plaintits have appealed, and they contend that the said 
plantation, together with the machinery, ete., thereon, having passed by 
sheriff’s sale under a writ of seizure and sale, on 4th October, 1856, from 
Jordan Holt to James A. McHatton, a third party, from whom plaintiffs 
obtained their mortgage on said plantation and machinery; the preten- 
ded privilege, to have effect against said third parties, has not been 
preserved in the manner pointed out by law, viz: by the registry of a 
contract or agreement, C. C. 2746; Whitla v. Taylor, 6 A. 480. 

There is in the record a copy of the account, which appears to have 
been recorded on 14th May, 1856, but it is without the signature of the 
debtor, Holt, and is not an agreement. The opponents contend that by 
Art. 3239, C. C., it is only necessary to record the amount due and ecar- 
rying a privilege. Admitting this to be correct, (upon which we reserve 
our opinion) the recording was not made within the time prescribed by 
3240, C. C., in order to be valid against third persons. And further- 
more it appears that these opponents made a similar opposition in the 
executory proceedings of Jas. A. McHation v. J. Iloll, in May, 1856, 
claimirg the same amount and privilege, and obtained an order to have 
the same sugar-house, mills, machinery, etc., appraised separately, to pay 
their claim, for which they were then asking judgment against their 
debtor, Holt. But the order was not executed, and they permitted the 
whole property to be sold, on 4th October, 1856, confusedly in mass, 
and it was purchased by McHatton, who paid $13,909, cash into the 
hands of the sheriff, retaining the balance to pay his own mortgage and 
other specified creditors of Holt, not including Hill & Markham. 

This, we think, relieved the property sold of any privilege which may 
then have existed in favor of Hill & Markham. 

It is therefore ordered that so much of the judgment appealed from as 
sustains the third opposition of Hill & Markham, and orders the sugar- 
house, saw-mill, engine, boilers, machinery, etc., on the Courtana or Little 
Misery plantation, seized in this suit, to be appraised separately from 
the said plantation and other improvements, and the proceeds thereof 
appropriated to pay said judgment in favor of Hill & Markham in pre- 
ference to all others, be reversed, and said third opposition be dismissed 
at the costs of opponents; and that in other respects the judgment be 
affirmed, costs of appeal to be paid by the opponents. 
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No. 1565.—James Brown v. L. L. Jonnson—C. Betcuer, Executor, 
Intervenor. 


The inscription of a mortgage ceases to be evidence against all parties bound by it after the lapse of 
ten years from the date of inscription. 

The payment by the maker of a part of a series of notes, forming the same indebtedness after pre- 
scription has obtained, will not work an interruption of prescription as to the others. 

Tointerrupt prescription on a promissory note, some acknowledgment of the debt evidenced by it is 
required. 


PPEAL from the District Court, Parish of Lafourche, Gates, J. 
W. Hall and M. Taylor, for plaintiff. 7. Beatie and C. Belcher, 
for defendant. 
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Howett, J. The object of this suit is the recovery of $9,077 45, the 
amount of a note, made in New Orleans, by W. C. and F. Webb on the 7th 
March, 1846, due on Ist January, 1854, with eight per cent. interest from 
12th February, 1846, and the enforcement of a mortgage given by the 
makers on 2 plantation and slaves in the parish of Lafourche, which, it is 
alleged, was assumed by the defendant in a subsequent purchase of said 
property. Johnson, the defendant, makes no defence; but C. Belcher, 
the dative testamentary executor of W. C. Webb, one of the makers 
of the note, has intervened, and pleaded the prescription of five 
years to the demand on the note, and the extinction of the mortgage for 
want of reinscription within ten years, and by the probate sale of the 
moi:gaged property. 

There was judgment sustaining the plea of prescription; and tho 
plaintiff appealed. 

In 1846 W. C. and F. Webb purchased a plantation and slaves from 
the heirs of Thomas Bibb, and assumed a debt due by said Bibb to 
Brown, Brothers & Co., and the note now in suit by plaintiff as holder 
and owner, with others, similar, was transferred to Brown, Brothers & Co. 

In 1854 F. Webb sold his undivided half of said property to W. C. 
Webb, who assumed the liability on said notes, amounting then to 
$45,157 07, principal and interest. In 1856 W. C. Webb died and at his 
succession sale, on the 10th May, 1858, the said property was sold to L. 
L. Johnson, the defendant, for $200,000, payable $75,000 cash, and the 
balance in five equal annual instalments, with special mortgage, and 
vendor’s privilege, and personal security. The proces-rerbal of this sale 
was recorded in the office of the parish recorder, on the 14th June, 1858, 
and on the 12th July, following, the testamentary executor, Wm. R. 
Webb, filed an account showing receipts, disbursements, assets, debts, 
notes paid, notes taken as part of the price of property sold, and a 
balance in favor of the succession of $1,172 81 which was declared to bo 
apparent only. In the account is the following item: 

**124. Amount assumed by L. L. Johnson, payable to Brown, Brothers 
& Co., (Nicholson & Co.,) for which L. L. Johnson will be entitled to a 
i Mi MEL 4.6 ccceneecsessadedeactacnued $35,948 38.’ 

This account was homologated on the 4th of September, 1858, upon the 
petition of C. Belcher, attorney for the executor. 

The act of Mortgage of the 7th March, 1846, securing the note in suit 
and others, was duly inscribed in the parish of Lafourche, on the 2d of 
April of that year, reinscribed on the 6th December, 1855, and again on 
the 24th July, 1866. 

The succession of W. C. Webb, represented by C. Belcher, dative testa- 
mentary execulor, is shown to be a creditor of the defendant to a large 
amount with mortgage and vendor's privilege, and has manifestly such 
an interest as to authorize the intervention herein. 

Upon looking into the proces-verbal of the adjudication, at the suc- 
cession sale, on 10th May, 1858, to the defendant Johnson, we can find 
no assumption of the debt due to Brown, Brothers & Co. But plaintiff 
relies upon a document in the record, offered in evidence by him, and 
styled **Statement of account of Leonidas L. Johnson, with the succession 
of Wyatt C. Webb, deceased, as to purchase at succession sale of Webster 
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Plantation, slaves, etc., attached May 10th 1858,” in connection with the 
above item in the executor’s account, to establish the assumption. This 
document is certified by the clerk of the court, on 4th Muy, 1866, to be 
on file and on record in his office, and in it is set forth that Johnson had 
assumed the said ‘‘debts due by the said succession to Brown, Brothers & 
Co., (Nicholson & Co,) amounting together, the interest calenlated to day 
of sale, 10th May, 1858, to $35,948 35;” but it is unsigned and is 
acknowledged, as appears, by Johnson, at Helena, Arkansas, on March 
25th, 1857, afler the institution of this suit, as the settlement between bim- 
self and the executor of W. C. Webb. 

We cannot give to this instrament the effect claimed by the plaintiff. 
Tt contains a material change in the terms on which the property of the 
succession was ordered to be sold, and on which the proces-verbal shows 
it was sold, and has in itself no date prior to the date of the clerk’s 
certificate, to-wit: 4th May, 1866, and no effect as to Johnson’s creditors 
prior to his acknowled2ment 25th March, 1867. There is no authentic or 
other satisfactory evidence in the record, of any assumption by Johnson, 
which will bind the succession of Webb. The succession is in no worse 
position as to Brown, Brothers & Co., by the sale to Johnson, than if no 
sale had been made. Plaintifl’s claim consequently rests upon the orig- 
inal mortgage of 7th Mareh, 1846, and the assumption of W. C. Webb, in 
his purchase from F. Webb in 1854. There is no reinscription of this 
latter assumption, and it is therefore extinct. 

The former was reinscribed on 6th December, 1855, and again on 24th 
July 1866, a lapse of more than ten years. Plaintiff invokes the maxim 
contra non raleniem to excuse this delay. The proof does not warrant the 
application of this maxim, if the maxim can apply to such acase. The 
inscription on 6th December, 1855, ceased to be evidence as to all parties 
on the 6th December, 1865; and that on the 24th July 1866, having been 
made after the title had passed from those bound by the mortgage, was 
ineffectual, and the mortgage is extinct. 

The item in the account homologated on the 4th September, 1858, as 
to the assumption by Johnson, cannot be taken as an acknowledgment 
on his part, or a judgment against the succession of Webb. 

It is a memorandum by the executors, that Johnson had assumed a 
certain amount payable to Brown, Brothers & Co., for which he would 
be entitled to a credit from the succession when paid. 

It may be an admission of debt, and an interruption of prescription of 
the note as to the succession; a question not before us; but cannot have 
the effect of creating an obligation on the part of Johnson, or interrupting 
any prescription as to him. His subsequent payment of similar notes 
could not interrupt prescription as to the one now in suit, although 
originally a part of the same indebtedness, It required some acknow- 
ledgment of the debt evidenced by the note sued on, which has not been 
shown. 

We think the plea of prescription was properly sustained. 


Judgment affirmed, with costs, 
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No. 1631.—Tue Srare or Lovurstana v. NEw ORLEANS, JACKSON AND GREAT 
NorTHERN RatuRoAD CoMPANY. 


At all elections for directors of the New Orleans, Jackson and Great Northern Railroad Company, 
the State of Louisiana and the City of New Orleans have the right to one vote for each share of 
stock which they or either of them have in said road. 

Where the votes of the City of New Orleans and the State of Louisiana have not been counted at 
av election, held for directors of the New Orleans, Jackson and Great Northern Railroad Com- 
pany, the election is null and void. 

The State, being a stockholder in the New Orleans. Jackson and Great Northern Railroad Company, 
has the legal! right to question before the courts the legality of any election for directors. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 

B. L. Lyach, Attorney General, and Lacey, Mirks & Buller, for 

plaintiffs and appellants. Campbell, Spofford & Campbell and L. E. Sim- 
monds, for defendants and appellees. 


Brief by Lacey, Marks & Butler, for plaintiffs, * * * Before pro- 
ceeding to place the Court in possession of our views upon the real merits 
of this cause, we deera it not amiss to give Your Honors the general out- 
lines of the argument. We contend: 

That the act incorporating the company provides that every subscriber 
to the shares of the capital-stock shall become a stockholder, and that 
at all elections by stockholders, and at all their meetings each share shall 
be entitled to one voce; and that in this statute the State and City are not 
excepted. : 

That the acts granting the aid of the State to the extent of one-fifth 
of the capital-stock of the company, and the aid of the City to the extent 
of two millions of dollars are cumulative statutes, giving to the State 
and City a right, additional to that accorded by the act of incorporation; 
in other words, the right to a representation of three in the board of 
directors, in addition to the privilege of voting upon the strength of 
their stock. 

That under these statutes, the State and City had the right to vote upon 
the strength of their stock, and the deprivation of this right by the com- 
missioners of election was unlawful. 

And last!:, tliat the commissioners were not justified, in declaring the 

minority «udidates chosen, on account of the ineligibility of the majority 
candidates. 
' First. ‘Che act incorporating the company, approved April 22d, 1853, 
provides that erery subscriber to the capital-stock shall become a stock- 
holder, and that at all elections by stockholders, and at all their meetings, 
-each stockholder shall be entitled to one vote for each and every share 
held by him; and in this law, the State and City are not excepted, or 
placed upon a different footing from that of private stockholders. 

The act under consideration is universal in its application, extending 
to all subscribers to the capital-stock, State, municipal and individual. 
The law provides that any subscriber, from twenty-five dollars and up- 
wards shall become a stockholder, and thus be entitled to vote. If there 
be a provision in the charter of the company, which places the State and 
the City upon a footing different from that of individual stockholders, 
counsel for relators have not been able to discover it; and we do not hes- 
itate to assert that in and by the act of incorporation, no such distinction 
exists; and the State and City, as well as individuals, upon subscribing 
to the capital-stock, became stockholders, and entitled to vote upon the 
strength of their shares. 

On the 28th day of April, 1853, an act was passed authorizing a sub- 
scription on the part of the State, to one-fifth of the capital-stock of all 
railroad and plankroad companies, and giving the State a right to a per- 
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manent representation of three in the board of directors of such compa. 
nies. On the 15th of March, 1854, the Legislature authorized the City 
of New Orleans to subscribe to the stock of the New Orleans, Jackson 
and Great Northern Railroad Company, in asum not exceeding two 
millions of dollars; and gave to the City a like representation with the 
State, of three members in the board. 

These statutes, it is contended by respondents’ counsel, destroyed the 
right to vote, which the State and City would otherwise have possessed 
under the charter, and restricted the State and City, notwithstanding 
their heavy subscriptions, to a fixed representation of three each in the 
directory. 

This leads us to show: 

Second. That the acts granting the aid of the State, to the extent of 
one-fifth of the capital-stock, and authorizing a subscription on the part 
of the City to the extent of two millions of dollars are cumulative stat- 
utes, giving to the State and City a right of permanent representation in 
addition to the right to vote upon the strength of stock, accorded by the 
act of incorporation. 

This interpretation is correct, because: 

1. It is equitable. 

Our interpretation not only places the State and City upon equal terms 
with other stockholders, but on account of the large subscriptions offered 
by the State and City, and the very great pecuniary interests which they 
have at stake, in the affairs of the company, it gives to them a right in 
addition to that bestowed upon private stockholders. 

Is it anything more than equitable to say that the State and City, when 
subscribing, secured the privileges of other subscribers; and that the 
additional burthen of a heavy subscription, in which the public was in- 
terested, carried with it an additional right or privilege? 

2. It gives effect to both laws on the - subject-matter. Civil Code, 
Art. 17. 

3. It does not, by implication, destroy a right accorded by the charter 
to the State and City. 

If the Legislature had intended that the acts, passed on the 28th day 
of April, 1853, and on the 15th of March, 1854, should not be cumulative 
in their nature, but restrictive, confining the rights of the State and City 
to the fixed representation provided for in these statutes, the legislative 
will would have been declared in express terms; and in the absence of 
such terms, we humbly submit unto Your Honors the right to vote upon 
the strength of stock, should not be taken from the State and City by 
implication. It is time enough to attempt to deprive a party of a vested 
right when there isaclear and positive declaration on the part of the 
Legislature that such should be the case; andit is not the part of wisdom 
to reach that end by inference or implication. 

4, This interpretation has been placed upon the law by the Legasla- 
ture. 

In the year 1859, a report of the joint committee, appointed to inves- 
tigate the affairs of the railroads in which the State is a stockholder, was 
made to the Legislature; and in this report, it was held that the State 
and City did not possess less rights as stockholders than a private citizen; 
that by the acts of incorporation of the New Orleans, Jackson and Great 
Northern Railroad Company, they acquired the right to vote upon the 
strength of their stock; and that this right has nowhere been surren- 
dered. The committee repudiated the idea of the acts of 1853 and 
1854, having the effect of destroying the right of the State and City to 
vote upon the strength of their subscriptions. 

On the 13th of March, 1860, a similar report was made by the joint 
committee of the Legislature, in which the interpretation we have placed 
upon the law was fully and explicitly indorsed. And, upon the recom- 
mendation of this report, an interpretative statute was passed by the 
Legislature, authorizing and requiring the Governor of the State of 
Louisiana and the Mayor of the City of New Orleans, to vote on the 
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stock of the State and City in all elections for directors of the company. 
Vide Act 1860, p. 186. 

Counsel for relators do not refer to this statute, for the purpose of 
proving that a new right was thereby accorded to the State and City, but 
simply to show the legislative interpretation of pre-existing statutes. 

Again. ‘The Legislature of the State of Mississippi, on the 20th De- 
cember, 1861, passed an act entitled ‘‘an act to amend the charter of the 
New Orleans, Jackson and Great Northern Railroad Company.” By 
that statute it was provided, that thereafter at all elections for directors 
in the New Orleans, Jackson and Great Northern Railroad Company, 
neither the Governor of the State of Mississippi, nor the Governor of 
the State of Louisiana, nor the Mayor of the City of New Orleans, should 
be empowered or authorized to vote on the shares of stock, owned by 
either of said States or by said City in said company. 

See. 3 declares: ‘* That this act shall not go into effect until passed 
by the State of Louisiana, and accepted by the stockholders in said 
company, as required by their charter.” 

In 1867, the Legislature of Louisiana passed an act entitled ‘‘an act 
to amend the charter of the New Orleans, Jackson and Great Northern 
Railroad Company,” by which last-mentioned act, approved March 10, 
1868, and which thus became valid, uw. least as’ an interpretative law, tle 
Mississippi statute was, in all respects, adopted, ratified and confirmed. 

With these acts of the Legislatures of Mississippi and Louisiana before 
us, we will ask Your Honors, what expression of opinion have the Legis- 
Jatures of those two States, placed upon the laws of Louisiana, granting 
relief to the New Orleans, Jackson and Great Northern Railroad Com- 
pany through subscriptions, on the part of the State and City? The 
answer is obvious. ‘They have not only regarded th: State of Loutsiana 
and the City of New Orleans as having the right, under the act of in- 
corporation, to vote upon the strength of their stock; but have declared 
that this right cannot be taken away until the charter of the company is 
amended by law, and that amendment accepted by the stockholders 
according to the provisions of the charter. 

5. Relators’ interpretation has been sustained by the action of the com- 

wny. 

In 1866, the State and City were permitted to vote without objection, 
and this acquiescence on the part of the company, shows its interpretation 
of the law to be in harmony with ours, It is true, that at certain elec- 
tions the Governor and Mayor did not see proper to exercise their right 
to vote; and on one or more occasions such right may have been denied 
by the commissioners or the company. But while, on the one hand this 
silence and objection, can have no favorable effect in behalf of respon- 
dents, the consent of the company to the right of the State and City to 
vote, has, on the other hand, the decided effect of showing relators’ in- 
terpretation of the laws to be correct. The rule, governing the inter- 
a of contracts, may be well invoked to determine the meaning of 

WS. 

Art. 1951, Civil Code: ‘* When the intent of the parties is doubtful,” 
(and for the purposes of this argument alone, it is admitted that a doubt 
hangs around the acts of the Legislature) ** the construction put upon it, 
by the manner in which it has been executed by both, or by one, with 
the express or implied assent of the other, furnishes a rule for its inter- 
pretation.” 

The interpretation placed upon the acts under consideration by coun- 
sel for relators is equitable; it gives effect to both laws on the same sub- 
ject-matter. It does not by implication destroy a right accorded by the 
charter to the State and City; it has been sanctioned and approved by 
the Legislature, and has been sustained by the action of the company. 

On the other hand, respondents’ interpretation is incorrect, because: 

1. It might have the effect of leaving, say 60,000 shares of the capital 
stock of the company unrepresented. 

The State owns 64,000 shares, and we will suppose that she transfers, say 
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60,000 to private individuals. She can convey no greater right than she 
herself possessed; and if she, on account of her fixed representation of 
three in the directory, has been deprived of the right to vote upon the 
strength of her stock, the transferree of the 60,000 shares can have no 
better right. Hence these 60,000 shares in the hands of third parties, 
who have no permanent representation like the City and State, would be 
without representation. 

It may, however, be urged that the transferree would acquire more 
rights than were possessed by the State, andl would be able to vote, al- 
though the State could not. Concede this for the sake of argament, 
What then? There would, in that event, be a dua/ representation in the 
board; the State, having subscribed to one-fifth of the capital stock, and 
still owning, after the transfer, 4,000 shares, would, under such circum. 
stances, be entitled to her fixed representation of three; and the 60,000 
shares of stock, held by private individuals, would be represented by the 
directors elected by their votes. The double representation is manifest, 
and if there can be a dual representation in such an event, why can there 
not be, when the State holds and controls the 64,000 shares? 

2. Respondents’ interpretation will have the tendency to prevent many 
elections from being held. 

At every election, a majority of all the stockholders must be repre- 
sented; and, consequently, there can be no election, unless more than 
160,000 votes (the one-half of the whole number of shares) be cast, 
After deducting from 320,000 the whole number of shares of the capital 
stock, the 144,000 shares held by the State and City, there are left 176,000 
voting shares. More than 160,000 of this number would have to vote to 
make up the number required by the charter fora velid election. It 
stands to reason, that this large proportion of the voting »rockholders 
can rarely be had; and thus, under defendant’s interpretation of the 
rights of the State and City, election after election would fail, and the 
old board, even when a pressing necessity for change existed, would for 
years be kept in office. 

3. This interpretation has the effect of giving to Mississippi a decided 
advantage over Louisiana. 

Mississippi claims the right to vote, and does vote upon the strength 
of her stock; and if this privilege be accorded to her and denied to Lou- 
isiana, has not the former State a decided advantage over the latter? 
Mississippi, with her influence and by her votes, may, at every election, 
control the directory, and by that means her interests be promoted at 
the expense of the interests of Louisiana; a home institution, subjected 
to the control of non-residents. Is it right to place an interpretation 
upon the acts under consideration, which will have this inequitable 
effect? 

Third. It is contended, on the part of respondents, that the commis- 
sioners were justified in declaring the minority candidates chosen, on 
account of the ineligibility of the majority candidates. 

To sustain the action of the commissioners, in this respect, counsel 
for respondents contend that relators knew, or by law were presumed to 
know, the ineligibility of the candidates for whom they voted; and with 
this knowledge, actual or presumptive, having voted for ineligible candi- 
dates, their votes were properly held for naught and respondents legally 
declared elected. 

We reply: 

1. The ineligibility was not in fact known to relators. 

The testimony of Mayor Heath and Goy. Wells, proves not only their 
ignorance of such ineligibility, but shows that they would not have voted 
for the candidates supported by them, had they have known of that 
ineligibility. 

2. Nor is knowledge of ineligibility by law presumed. 

The English authorities, upon which adverse counsel so confidently 
rely, and upon the strength of which judgment was rendered by the 
lower court adversely to relators, do not establish this presumption. 
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Grant on Corporations, the latest and principal authority, quoted on 
age 217, says: ** This probably is the rule.” ‘This writer does not lay 
it down as a well settled rule, or even as a rule which has been positively 
establisked. He speaks simply of a probability, not of a certainty. 
Grant even leaves the question undetermined; and by a note to p. 216, 
quoting the case of King v. Trevenne, it will be seen that the doctrine of 
presumption is restricted to very narrow limits. The members of a cor- 
ration, according to the opinion delivered in that case, are presumed 
to know the contents of the constitution and by-laws of the company. 
With the fundamental law of their organization they must be acquainted, 
but the contents of their other books, particularly the blotter, journal, 
ledger or stock-book, they are not presumed to kuow. 

The rule, justifying the presumption contended for, was impliedly 
deprecated by this Honorable Court, in the case of Siaes v. Gastinel, 18 
A. 517. In that case, Gastinel was ineligible because of nonage, and 
this fact was a matter of public record, in the office of the Recorder of 
Births and Deaths; yet the Supreme Court did not regard the voters as 
presumptively aware of the fact of ineligibility, refused to hold for 
naught the votes for Gastinel, and to regard Staes as having received the 
majority of the legal votes, and ordered a new election. If the doctrine 
of presumption was rejected, in the case of Siaes v. Gastinel, either ex- 
pressly or by implication, why should it be made to apply in the present 
case? 

The rule of presumption, which would force the Mayor and Governor 
to know the contents of the company’s stock-book, is not only unsup- 
ported by authority, and clearly antagonistic to the ruling in Slaes v. 
Gastinel, but is wrong upon principle. Why should the State and City 
be deprived of their nghts, and important offices given to minority 
candidates, upon a presumption that the Governor and Mayor were 
acquainted with all the books, and the entries in the books of the com- 
pany? Why should important, realand tangible interests of the State 
and City be sacrificed to a strained presumption of knowledge? 

Bat enough of this. The point at best is technical; and why, upon a 
mere technicality, should this case be thrown out of court, and the real, 
true and substantial question, which divides the parties, remain unde- 
termined? Cui bono? Will it not be better to ignore technicalities, 
to disregard side issues, and at once decide whether or not the State and 
City, like any other stockholders, are entitled to vote upon the strength 
of their stock? A court of justice never errs, when its decisions tend to 
a speedy determination of difficulties, and prevent the continuance of 
expensive and fruitless litigation. 


Lapavuve, J. In April, 1867, an election was held for directors of said 
company. The State, owning 64,000 shares of the capital-stock of the 
company, cast 64,000 votes through the Governor; and the City, owning 
80,000 shares, gave 80,000 votes to A. D. Grieff, Robert Watson and six- 
teen others, the Mayor voting for the City. 

The persons voted for by the State and the City, had a majority of 
votes, but the commissioners of election rejected those votes, and de- 
clared the persons voted for by the individual stockholders, and who had 
a minority of votes, duly elected, and they entered upon the discharge of 
their duties and elected their president. 

The State now prays that a writ of quo warranto may issue, directed to 
the persons so declared to be duly elected and in office, to-wit: Beaure- 
gard, Blan@ Clark, Fellowes, Gordon, Henderson, Leeds, Ogden, War- 
ren, Swartz, Williamson, Smith, Forstall, Chalson, Hatch, Carruthers, 
Brown, Montgomery and Green, requiring them, and each of them, to 
show by what authority they claim or hold the office of directors of said 
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company, and requiring G. T. Beauregard, above named, to answer by 
what authority he holds the office of president of said company, ete, 

The defendants filed several exceptions, which were overruled by the 
Court below; but they have called our attention in their brief to one 
alone. It is, that the State has no right to contest this election, and that 
the jurisprudence of Louisiana seems to have settled that the persons 
defeated at the election, must be the contesting parties to the suit. We 
cannot assent to such a doctrine. These directors are mere agents of the 
stockholders and of the company, and the State has an undoubted right 
to see that no one should hold office who is not duly elected. The Court 
properly overruled the exception. 

The answer on the merits, is, in substance, that the defendants were 
duly elected by the stockholders, and that the State and the City had no 
right to vote, and that their votes were properly disregarded as having 
produced no legal efec'; and further, that the persons voted for by them 
were not stockholders, and could not be elected. Act of 22d April, 1853, 
pv. 109, No. 148, 25, ete. 

The first capital of the company was $3,000,000, which was subse- 
quently increased to $8,000,000, divided into shares of $25 each. The 
State subscribed for 64,000 shares or $1,600,000. The City of New Or. 
leans for 80,000 shares or $2,000,000. 

By section 5 of said act, it is provided that ‘at ail elections by stock- 
holders, and at all their meetings, each share shall be entitled to one 
vote.” 

It appears, under the law, and in the evidence, and by admissions in 
counsel’s briefs, that the State and the City, had, and have now, each of 
them, three directors of their own, respectively appointed by the Gov- 
ernor and City Council. Hence, it is contended by the defendants that 
they had no right to vote as stockholders at this election, when they are 
represented in the directory by their own directors. Act of April 28th, 
1853, p. 195, No. 231, 38. Act of 15th March, 1854, p. 72, No. 109, 27. 
It is under the first section of this act that the City subscribed to 80,000 
shares. 

Now, although the State and the City have the absolute right to appoint 
each three directors, it must be conceded that they are stockholders, and 
we see no reason why they should not have the same privileges and rights 
as other stockholders have. We cannot make a distinction. The lawis 
clear and free from ambiguity. Ubi lex non distinguit, nec nos distinguere - 
debemus. C. C., Art. 13. 

We are of opinion that the State and the City had the right to vote, 
and that the act of the Legislature, approved 15th March, 1860, only 
provides how the State and City should vote, and it was not necessary 
that this act should have been accepted by the stockholders; it is not a 
contract, nor an amendment to the charter of the company. If the State 
and the City had the right to exercise the franchises and privileges of 
stockholders in voting, the Legislature could say how, and by whom, 
their votes should be cast. 

It is proved and admitted, that the set of directors voted for by the 
State and the City, had a majority or plurality of votes over the set voted 
for by the individual stockholders, and whom have been declazed and 
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retarned as duly elected, on the ground that those so voted for by the 
State and the City were not stockholders. 

We are of opinion that the votes of the State and of the City, being 
legal, defeated the election of the defendants, although they had no 
affirmative effect. 

It is the majority or plurality of legal votes cast for a party that elects 
him, and not the incompetency of his opponent, who has obtained a 
greater number of legal votes. Had the majority or plurality of votes 
been the result of illegal votes, the case would have been very different. 

We conclude that the defendants, not having obtained a majority or 
plurality of votes, were not elected. 

It is therefore adjudged and decreed, that the judgment appealed 
from be reversed, and that the election under which the defendants 
hold the office of directors, be annulled and avoided, and that the stock- 
holders proceed to a new election of directors, if one has not yet taken 
place according to law, and that the defendants pay costs, in solido, in 
both courts, 
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No. 6803.—Grorcr W. Cuarp, Master and Owners of Schooner Carrie 
Sanford, v. J. W. Stanton & Co. 


Proprietors of steam towboats, plying between the port of New Orleans and the Gulf of Mexico, are 
common carriers, and responsible as such. 

A master or owner of a towboat, undertaking to tow any vessel from New Orleans into the Gulf of 
Mexico is authorized, and required to use every means necessary to tow the vessel safely over the 
bar, and heisresponsible in damages if accident or loss of the vessel occurs through his fault, or 
by his neglect to procure the necessary force and means to secure the safe towage of the vessel. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Race & Fosier, for plaintiffs and appellants. Bradford & Finney, for 
defendants. 

Lapavve, J. The plaintiffs claim of the defendants the sum of $805 55, 
for damages alleged to have been sustained by the schooner Carrie San- 
ford, through the fault and negligence of the defendants, owners of the 
steam twoboat Anglo Saxon. 

The Anglo Saxon left the bar on the 21st December, 1858, with two 
ships, made fast on each side, and two small vessels astern, the Carrie 
Sanford and a Spanish bark, the Providencia. The vessels astern were 
towed by hawsers, fifty or sixty fathoms in length, and made fast in the 
usual way, by the bits aft on the towboat, the Carrie Sanford on the port 
side, and the Spanish bark on the starboard side. As the towboat and 
vessels were coming up, and rounding Poverty Point, the hawser of the 
Spanish bark parted, and the bark came into collision with schooner 
Carrie Sanford, inflicting the damages complained of. The hawser, which 
parted, was a nine-inch hawser belonging to the bark, which was stecred 
by its own men. 

Charles Decker, the mate of the Carrie Sanford, testified that it is usual 
for towboats to take smaller vessels in tow astern. The proper place for 
the bark was immediately astern of the ship ahead of her. If she had 
been properly steered, there was no difficulty in her keeping her proper 
place. ‘There would be no danger for vessels in tow astern, if they are 
properly managed. 

Capt. George Heatis testified that he had been connected with towage 
business since 1829, and that hg never knew any person sent from the 
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towboat on board vessels astern to ste.. them. They are always steered 
by their own men; that he considered there was no danger for any of 
the vessels astern when properly steered, and there was no difficulty in 
steering them properly. 

The whole testimony goes to show that the Spanish bark was improperly 
steered, and that it was in consequence of this bad management that her 
hawser parted, and that she came in collision with the Carrie Sanford, 
and caused the damages complained of. As to the towboat Anglo Saxon, 
she was properly managed, and the accident happened through the neg- 
lect and fault of the man who steered the Spanish bark, and not by an 





uncontrolling event, furce majeure. 

The question now arises: Are the Cefendants responsible for the neg- 
lect and fault of the Spanish bark? 

The proprietors of steam towboats, such as ply between New Orleans 
and the Gulf of Mexico, are common carriers, and responsible as such, 
Cicero Davis v. Nimrod Howsen et als., 6 Rob. 255. Smith v. Price, 1 
La. Rep. 354. 

The owners of the towboat Anglo Saxon, being regarded as common 
carriers, were bound to tow the Carrie Sanford in safety, and the man 
steering the Spanish bark became their agent for the time being, the said 
Spanish bark being considered under the control and management of the 
captain of the said towboat Angle Saxon. 

In the ease cited, Sinit v. Price, 1 La. 554, this Court, speaking of the 
captrin of a towboat, said: 

‘*By the contract for towing, he is bound to carry vessels safely to 
their destination, unless prevented by uncontrollable accidents, or such 
as are not within the control of human foresight or power. If the boat 
be so much under the influence of the rudder of the ship, it is the duty 
of the master of the towboat to look to it. His understanding is to tew 
the vessel in safety, and he has a right to assume all the authority neces- 
sary to effect that purpose. ‘The command and care of the vessel towed, 
should either be subjected to his command, whilst she is carried by his 
boat, or her rudder should be placed in the hands of one of his own men. 
We consider a vessel thus towed, as property carried for hire, in which 
her crew should not be viewed as having any lawful agency.” 

We are of opinion that the defendants are liable. 

We now come to the question of damages: 

The bills of expenses for the repairs, amounting to $305 56, have been 
received in evidence, and are not disputed. The demurrage of the boat 
during eleven days is not contested, but the estimate put by witnesses, is 
different. After comparing the testimony, we have come to the conclusion 
that the fair value is $27 50 per day, making $302 50. 

Our learned brother below gave judgment for defendants. We believe 
he erred. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and reversed. Itis further ordered and decreed that the 
defendants pay, in solido, to the plaintiffs, the sum of six hundred and 
eight dollars and five cents, with legal interest from judicial demand, to- 
wit: the 29th January, 1859, and cost of suit in both courts. 


Howe t, J., recused, Rehearing refused. 
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No. 1481.—Crry or New Orteans PRAYING FoR THE OPENING oF CASA- 
CALVO AND Moreau STREETs. 

Where the City of New Orleans petitions for the opening of a street, and experts are appointed to 
appraise the property taken for that purpose, and one of the owners of property taken, expresses 
his satisfaction with the price fixed by the appraisers of his property, the city is not bound by his 
approval as to him; she still has the right to show that the appraisement is too high. The 
order of Court confirming the appraisement is necessary to bind the city. 

The power of making local assessments for local improvements, is not taxation, within the meaning 
of the Constitution, and does not therefore conflict with that provision of the Constitution which 
requires taxation to be uniform. 

Property lying in the neighborhood of an improvement, whether taken or not, is liable to be assessed 
for the proportion of benefit derived from such improvement. 

To authorize the assessment of a tax for an improvement, it must be shown that the property 
assessed is benefited by the improvement. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
H. D. Ogden, City Attorney. Buchanan & Gilmore, A. Robert, and 
J. C. Delavigne, for appeliees. 

Howett, J. The City of New Orleans, having instituted proceedings 
in the Fourth District Court, in conformity to the Acts of 1832, p. 132, 
and of 1847, p. 162, and Resolutions of the Common Council, Nos. 144 
and 247, new series, for the opening of Moreau, or Charters street, and 
Casacalvo, or Royal street, three commissioners of estimate and assess- 
ment were duly appointed, who made two distinct reports; one for each 
street to be opened, each of which was opposed by the city and many 
individuals. 

Upon the trial of these oppositions, the Court below rendered the 
following judgment: 

“It is ordered, adjudged and decreed, 

1. That the opposition of the city of New Orleans to the amount of 
sixty thousand dollars, allowed to the Levee Steam Cotton Press Com- 
pany, be dismissed, and that said amount be maintained on said 
tableau: 

2. That the tableau be referred back to said commissioners, to be 
amended so as to allow thirty thousand dollars to Mrs. Lawrence, instead 
of forty thousand dollars; and that said commissioners be ordered to 
strike out all the amounts assessed to the neighboring proprietors for 
the cost of opening said streets: 

8. And that the said commissioners be further ordered, before proceed- 
ing to the making of their new tableau, to meet at such places, and on 
such days and hours as they may select, to receive evidence on the other 
oppositions herein filed, in order to correct their first appraisement, if 
they think proper to do so, reserving to all parties the right to urgo 
their oppositions before this Court, after the filing of the second 
tableau: 

4, And lastly that all costs of these proceedings be charged to the 
city of New Orleans.” 

From this judgment the city alone has appealed, and in answer, Mrs, 
Lawrence has asked the judgment be amended, by decreeing that the 
abandonment, which she made to the city on the 10th January, 1867, of 
her property, described in the report of the commissioners herein, is 
valid and binding on the city, and that she is entitled to recover from 
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the city the whole value at which her land and improvements were ag. 
sessed, and on such payment being made, the said land and improvementy 
shall become the property of the city. 

The questions before us are: 

I:—The allowance of sixty thousand dollars to the Cotton Press Com- 
pany and the oppositions thereto. 

II.—The abandonment of her property by Mrs. Lawrence, and the 
allowance to her, if the abandonment is not maintained: 

III. —The liability of the neighboring proprietors to contribute. 

1. We think the evidence in relation to the allowance of sixty thou- 
sand dollars to the Cotton Press Company is such as to require a new 
reference to the commissioners for a more equitable estimate, the one 
reported being larger than the testimony warrants. 

2. Mrs. Lawrence contends that she made an abandonment in due 
time, under the 5th section of the Act of 1832, that it is binding on the 
city, which had no right to enquire into or question the estimate made 
by the commissioners, etc., as stated in her answer. 

The report of the comissioners upon the cost of opening Casacalvo or 
Royal street is not before us, and the evidence of any advertisement 
thereof, prior to the alleged abandonment, is not altogether satisfactory. 
But admitting that all was done in due form, we are not prepared to 
adopt Mrs. Lawrence’s view of the law. 

The 3d section of the Act, in very clear terms, confers the right on 
any person, whose interest may be affected, to state his objections, in 
writing, to the reports of estimate and assessment, within a given time, 
and to continue objecting to the successive reports, until such are 
made as the Court will accept or confirm, which “shall be final and con- 
clusive, as well upon the mayor and city council of the said city of New 
Orleans, as upon all persons and parties interested in the lots, land and 
premises, mentioned in said report, and upon all other persons whom- 
soever.” 

We think there can be no doubt that the city, as a corporation, is 
included in the word ‘person,’ used aboved and that no part of the 
report is binding until confirmed by the court. We cannot adopt the 
opinion that, because one of the owners may be satisfied with the 
appraisement of his whole property, the city is denied the right to ques 
tion the estimate, and is bound to take the property, whatever the price 
or value. This would make the community subject to the unrestrained 
caprice of these individuals, In our opinion, if there is anything in the 
5th section of the act, which, taken separately, appears to sustain the 
construction given to it by Mrs. Lawrence, that section should be con- 
strued with the other sections of the Act, so as to make all harmonize 
if possible, and we find no difficulty in harmonizing them. 

The whole value, which the owner, by the Act, is at liberty to take 
and receive, is the value approved and confirmed by the Court. In this 
instance, the Court did not approve the reported estimate, and ruled 
correctly in admitting evidence of the value. We are not, however, sat- 
isfied that the sum allowed by the judgment is sustained by the evidence. 
This part of the report also should again be referred to the commis- 
sioners, 
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3.—The liability of the neighboring proprietors for any part of the 
cost of opening the two in this case, is denied on three grounds: 

1. The unconstitutionality of the law on which the claim is based, 
because of want of uniformity. 

This question, we think, is correctly settled in the cases of Yeatman v. 
Crawdall, 11 A. 220, The Draining Company, 11 A. 370; and Wailace v. 
Shelton, 14 A. 498, where the principle was announced that the power of 
making local assessments for local improvements, not being taxation 
within the meaning of the Constitution, is not inconsistent with the 
article of said instrument establishing uniformity in taxation. The laws 
under which these proceedings are, consequently, not unconstitutional. 

2. **The assessment for plus value must be on property adjacent, or 
fronting on the street to be opened,” and further, the act of 1847, does 
not apply. 

The construction given to the act of 1832, sustains the former ground 
here taken, but in our opinion the act of 1847, is applicable. It makes 
property in the neighborhood of the improvement, whether ‘taken or 
not, liable to be assessed for the proportion of benefit derived from 
such improvements.” 

3. The assessment is made on property which is not benefited. This 
isa question to be determined by evidence, and upon which it is not 
now necessary for us to pass. The standard is, that the property must 
be benefited, in order to be made to contribute, and in the making and 
confirming of the new reports, an opportunity will be afforded to show 
what will, and what will not be benefited. 

The question in regard to the contract between the city of New 
Orleans and the City Railroad Company, can properly have no influence 
upon the rights of the respective parties in this proceeding. That isa 
matter between the contracting parties only, and the bonus paid by the 
railroad company for the right of way through one or more streets 
cannot be considered as a contribution for opening a portion of said 
streets. 

It is therefore ordered that the judgment appealed from be reversed; 
that the oppositions of the city of New Orleans to the allowances made 
to the Levee Steam Cotton Press and Mrs. Lawrence be maintained so 
far as to reject said allowances as excessive; that the case be remanded, 
with instructions to the District Court to refer the ‘‘ Reports of Com- 
missioners for the opening of Casacalvo and Moreau streets, back to 
said commissioners for the purpose of preparing and presenting amen- 
ded reports, in accordance the Acts of 1832, p. 132, and of 1847, p. 162, 
and the views expressed in the foregoing opinion, without prejudice to 
any of the legal rights of the parties interested. 

Costs of appeal to be paid by the appellees, and those of the lower 
Court to abide the action of said Court. 





No. 1246.—Tuiete & Semer v. Crutcuer & Co., and W. CrurcHer. 
An appeal will not lie from a judgment of the District Court until it has been signed by the Judge. 
PPEAL from the Third District Court of New Orleans, Fellowes, J. 
‘1 Buchanan & Gilmore, for plaintiffs. Bradford, Lea & Finney, for 
defendants. 
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Laxavve, J. The plaintiffs claim of the defendants the sum of $60,009 
the value of 250 bales of cotton that the latter sold to the former, but 
which they failed to deliver; in a supplemental petition, the demand jg 
made in the alternative. 

Judgment was rendered against the plaintiffs, who appealed. 

The record shows that the judgment appealed from was not signed. 

It is now the well-settled jurisprudence of this State, that no appeal 
lies from a judgment before it is signed; in such a case the judgment is 
inchoate, and the appeal premature. C. P., Arts. 546, 555, 558. 1N.§, 
89. 7L. 513. 9 L. 275. 18 L. 30. 4 BR. 451. 9A. 42. 12A. 756, 
19 A. 291. 

So long as a judgment is not signed, a motion for a new trial may be 
made and granted. 5N. 8S. 320. 4R. 152. 

Under these authorities, we consider the case is yet pending below, 
and although no motion has been made to dismiss the appeal, we are of 
opinion that we have no jurisdiction to revise the judgment, and that we 
are bound ex proprio motu, to dismiss the appeal. 

It is therefore ordered that the appeal be dismissed, at appellants’ 
costs, 








No. 1353.—Criry or New ORLEANS, FOR THE USE OF C. CoNNELL, v. Mrs, 
Lyp1a Wire. 


One who has the right to sue in his own name may sue for the use of another. 

Asurviving widow, owning one-half of the property of her deceased husband in community, and 
having a usufructuary right over the other half, under the statute of 1844, is bound personally for 
the taxes on the property, and she may be sued for the same before any court of competent 
jurisdiction. 

Where a contractor, in laying the pavement on the banquette in any one of the streets in the city of 
New Orleans, destroys or takes up the shade trees which have been planted there, he is liable in 
damages to the owner Of the property that owes the taxes for making the pavement. The 
amount of the damages is a question of evidence. 


PPEAL from the Sixth District Court of New Orleans. Duplantier, J. 
Buchanan & Gilmore, for plaintiff and appellant. I. M. Cohen, for © 
appellee. 


Brief for plaintiff and appellant.—The plaintiff sues the defendant for 
one-half of the cost of paving with square blocks, and for new curb- 
stones, relaying banquettes, etc., in front of her property on the west 
- gide of Tivoli Circle, between Triton Walk and St. Charles streets, done 
under a contract with the city of New Orleans, bearing date the 19th of 
September, 1860. 

As the proof is ample that the work was done according to contract, 
and that the amount sued for is due to the contractor, there is in reality 
no defence to the main action. 

It is true the defendant denies that she is the owner of the property, 
which she says belongs to the succession of her deceased husband. But 
she admits that she is widow in community, and as the husband died 
after the passage of the act of 1844, which gives the usufruct of the 
share of the pre-deceased spouse to the survivor during widowhood or 
life, as the case may be, it follows that she is personally liable as owner 
and usufructuary for the cost of the work in question. 

By her answer, filed on the 16th December, 1865, page 30, she claims, 
in reconvention, $300 for the value of six trees, alleged to have been 
removed by the plaintiff. 
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By a supplemental answer, filed on the 29th May, 1866, this demand is 
increased to $600. 

It is from the judgment of the District Court, allowing the defendant 
this latter claim in reconvention, that the plaintiff appeals. 

These trees were planted by a tenant of the defendant, on the outer 
edge of the banquette, (the public thoroughfare) and had to be removed, 
it being necessary to do so to lay the new curb and gutter and relay the 
banquette. 

Thomas, a witness for the defendant, gives it as his opinion that the 
removal of the trees was unnecessary, and ‘‘that the work could have 
been done without touching the roots, except those of one.” 

* * * Now, we say that the defendant cannot recover for these 
trees. The very aet of planting them on the public highway is an aban- 
donment of the property in them to the public, and in relaying the ban- 
quette, under a contract with the city, the plaintiff had the right to 
remove them, and was obliged to do so to complete his contract. 

The article 500 of the Civil Code seems to us to dispose of the ques- 
tion. See, also, Digest, book 41, title 1, 7, 212. Institutes, book 2, 
title 1, 230. Moreau and Carleton’s partidas, vol. 1, p. 359, law 43. 

No claim was made by the defendant for the trees after they had been 
taken up. They were suffered to lie in the street, in front of her prop- 
~~ until they became worthless. 

‘his Court will readily perceive that it would have been much easier 
for the plaintiff to have paved around the trees than to have uprooted 
them. By taking them up, he was obliged to fill the holes with earth, 
and cover with bricks—an expense which, could he have permitted the 
trees to stand, might have been avoided. 

This Court, we feel satisfied, cannot sanction the fanciful and exorbi- 
tant value given to these tallow trees by the judgment appealed from. 
We ask that the judgment on the reconventional demand be reversed, 
and the demand itself be rejected. 


Brief for defendant and appellee.—For answer to said appeal, Mrs. 
Wire denies that there is any error in the final judgment rendered in 
the above entitled cause, on the 19th, and signed on the 25th ult., in so 
far as the said judgment allows the defendant the sum of $600 in recon- 
vention. 

Wherefore, appellee prays that said judgment for $600 be affirmed, 
and appellant be decreed to pay costs. 

Further answering, appellee alleges that there is error to her prejudice 
in the judgment of said Sixth District Court, in so far as said judgm»nt 
decrees that plaintifi’s suit be maintained, and decrees that he shall 
recover any sum of money whatever, or have judgment against her; and 
for the points in which she thinks she has sustained wrong, she respect- 
fully begs leave to refer the Honorable Court to the record in this case, 
and to the exceptions and bills of exception and rules taken by her in 
said case in the court below. 

Wherefore, appellee prays that said judgment, so far as it is in favor 
of appellant, be set aside and reversed, on the points, bills of exception, 
exceptions and rules taken in the Sixth District Court by her, and that 
said judgment, so far as it is in her favor, be confirmed, with costs. 
And she prays for general relief. (See above answer, filed in the Supreme 
Court, April 8th, 1867.) ; : 

This brief has already become so long that I must apologize for saying 
so much, by stating the fact that although the amount involved in this 
case may appear to be small, yet it is not so to this widow, at her time 
of life, with her limited resources, and her (I might almost say unlim- 
ited) age. 

Bates the best apology I can make for trespassing on that time 
which Your Honors so diligently dedicate to the public service, I will 
abridge the remaining portion of my brief. wr 

First, then, as to my exception that the suit is improperly instituted 
in the name of the city. 











602 SUPREME COURT OF LOUISIANA, 


————, 








City v. Wire. 





In support of this position, I content myself with submitting to Your 
Honors the reasons for sustaining the exception given by the Judge 
below, who cites Succession of D’Aquin, 9 Ann., 400, and Succession of 
— 12 Ann., 498, to which I add U.S. v. Kelty Smith, 7 Ann, 

Secondly: On the defendart’s exception to the jurisdiction of the 
court, I will only say that she is not sued as usufructuary; the petition 
does not allege that she is enjoying the usufruct; and there is no proof 
of that fact. Indeed, as it was not alleged, it could not be proved. She 
is sued for paving done in front of her property. She specially denieg 
that she was owner of the property, and in her plea furnished the name 
of all the owners. We do not deny the obligations of an usufructuary, 
when sued as such. But, becanse an act of the Legislature gave her the 
right of usufruct, plaintiff presumes she availed herself of that act, and 
presumes that she 1s, indeed, the usufructuary. And this presumption ig 
made to stand in lieu of proof, not only that she is usufructuary, but 
also owner. Now, we did not come to trial prepared with proof whether 
she was or not usufructuary, for no such issue was raised by the plead- 
ings, and she cannot be condemned as usufructuary, on an allegation 
that she is owner. To say that the usufructuary is owner is a contusion 
of ideas and an abuse of terms. 

If the foregoing be correct, our other position must follow, viz: that 
the Second District Court has exclusive jurisdiction in all demands for 
money against successions. And as plaintiff's claim is not alleged against 
the usufructuary, but against the owner of the property, and the prop- 
erty belongs to the succession, the Sixth District Court has no jurisdie- 
tion. 

The authorities on this point are too numerous, and too familiar to 
this court, to justify me in citing them. 

Thirdly: On defendant’s claim in reconvention. 

Defendant proved on the trial, as this record shows, that prior to the 
8th of May, 1860, (from which date she claims legal interest on $600,) 
plaintiff illegally removed from said property six trees, worth $100 each, 
without notice to her; that said trees did not require to be taken up; 
that he was requested to leave them, but unlawfully refused so to do; 
that some of said trees were planted in front of his house, and that the 
other trees were never replaced on said property on Tivoli Circle, and 
never returned to defendant. 

On the trial, plaintiff contended that defendant could not recover for 
these trees, because the city had a right to remove them. 

But, if the city had such right, the city never exercised it, nor author- 
ized any one else to exercise it. 

And, there is just here one proof of the imprupriety of the suit being 
instituted in the name of the city. 

By this illegal mode of bringing his action, plaintiff seeks to confound 
all just distinctions, and to blend himself with the city, and with her 
rights. 

ot it be true that the owner of the soil has a right to keep or demol- 
ish constructions made by a third person, and if he keeps the works, he 
owes to the owner of the materials nothing but the reimbursement of 
their value, and of the price of workmansbip. 

Still, as Connell was not the owner of the soil, he had no such rights. 

Least of all had he the right to appropriate the widow’s trees to his 
own use, and the adornment of his own private residence. 

In conclusion, I solicit leave to repeat the prayer of my answer to the 
appeal, pages 12 and 13 of this brief, and to refer Your Honors to the 
case of De La Croix v. Villere, 11 Ann., 39, in which the Court says: 

‘‘The injury to real estate is a very different thing from that appre- 
hended in the cases cited. It is often the case that a present estimate 
in money, by witnesses, of the damage done by cutting down trees 
belonging to another, would furnish no adequate compensation to the 


proprietor.” Ibid, page 40. 
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Lasavve, J. The petition of the City of New Orleans, for the use and 
benefit of Christy Connell, declares that Mrs. Widow Lydia Wire is in- 
debted to petitioner in the sum of $919 78, for one-half of the square 
blockpaving of the street in front of her property, on the west side of , 
Tivoli Circle, between Triton Walk and St. Charles street, and for new 
curb-stones, bricking relaid, etc., as per bill, duly certified by the city 
surveyor. 

The defendant excepted to the petition, on the following grounds: 

1. That the suit is improperly instituted in the name of the city, for 
the use of C. Connell. 

2. That the said suit is not instituted by the City of New Orleans. 

8. That if said suit be instituted by the city, it should be done by thé 
City Attorney. 

4. That C. Connell has no right to institute this suit in the name of thé 
city, because he thereby gains privileges which the law conferred solely 
on the City of New Orleans. 

This exception was overruled. 

‘In the contract between the city and said C. Connell, in relation to said 
work, we find the following clause: 

“The proportion to be paid by the city in cash, aml the proportion 
to be paid by the property holders in bills against said property holders, 
to be made by the city surveyor in conformity with sections 119 and 120 
of the new city charter; said bills to be collected by the contractor who 
shall be subrogated to all the rights of the city to sue and seize the pro- 
perty in case of non-payment of any or all of said bills, and the City of 
New Orleans not to be held liable or responsible for any of said bills, 
should the same not be paid.” 

Under this stipulation, and the general rule, that one who has the 
right to sue in his own name, may sue for the use of another. OC. Con- 
nell is the real plaintiff. We are of opinion that the Court did not err. 

The defendant also excepted to the jurisdiction of the Court, upon the 
following grounds, in substance: 

1. Because the defendant is not the owner of the property against 
which plaintiff’s claim is sought to be enforced; that said property belongs 
to the succession of David Gould Wire, deceased, her husband, who left 
several children as his heirs, and this defendant, widow in community; 
that said succession was opened in the Second District Court in the year 
1846, and is now in course of administration and unsettled. 

2. Because this Court (District Court) has no jurisdiction in such 


cases. 


3. Because the Second District Court has exclusive jurisdiction in all 
demands for money against successions. 
This exception was properly overruled by the Court. 
This is not a claim against the succession; it is a debt of the defendant, 


And again: ‘“‘It may be that the tree threatened to be cut, is ore 
which he values as an ornament to his dwelling, or one which, in his 
eyes, is sacred by its associations. There are some things which bonds 
will not cover, and which cannot be estimated in dollars and cents, and 
if our laws cannot fully protect the proprietor, in cases like these, it but 

rly earns the encomiums which are bestowed upon it. But we have 
no doubt that it does furnish that protection,” ete. Ibid, p. 41. 
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who shows that she owns one-half of the property, and that she is usn. 
fructuary of the other half under the act of 1844, and is therefore bound 
for the tax. C. C., Art. 572. 

The answer pleads the general issue, and in reconvention the defendant 
avers that plaintiff is indebted to her in the sum of three hundred 
dollars, for this: That prior to the 8th of May, 1860, he illegally removed 
from said property six trees, worth fifty dollars each; that said trees did 
not require to be taken up; that three of said trees were planted in front 
of her house, and the other three were never replaced on said property on 
Tivoli Circle, or returned to defendant. By a supplemental answer, de- 
fendant alleges the said six trees to be worth $100 each. She prays 
accordingly. 

The court below gave judgment in favor of plaintiff for the amount 
of his demand, and also in favor of the defendant, for her reconvertional 
demand in full, six hundred dollars. 

The plaintiff appealed. 

We are satisfied that plaintiff made out his case, and that the judgment 
of the Court in his favor is correct. 

The difficulty is in regard to the reconventional demand, for the value 
of the six trees. 

From the evidence, we are satisfied that the removal of the trees was 
unnecessary, and their value is the only question. 

These trees were on the edge of the banquette, and were taken up by 
the plaintiff; they had been planted there 4, 5 or 6 years before the paving 
was done, and were about 7 years old. 

One witness, Pagaud, says: ‘* He has such trees planted around his 
lots, and would not take $200 apiece to have them cut down; that it 
would take 7 years to replace them. This witness supposes that the trees 
cost 2, 3, 4 or $5 apiece.” 

Another witness says: ‘‘ Last year at this time, I bought 97 young 
tallow trees which were 5 to 7 feet high, and paid $1 25 apiece; and this 
year, about 10 days ago, I bought 11, about ten feet high, at $2 50.” 

On cross-examination by defendant, he says: *‘ Trees which had been 
planted 7 years gave shade, and were an ornament to a property; are 
worth more than the trees I bought. Such trees are matter of taste, 
fancy, affection. Some people don’t like such trees at all; some people 
like a tree they plant better than those planted by another.” 

Vilié testified that this banquette is 12 feet. ‘Trees are placed on 
banquettes of such width, but there is no ordinance permitting trees to 
be planted.” 

Another witness, Colman, testified: ‘*That he had tallow trees, and 
would not have them cut down for one hundred dollars apiece; he does 
not pretend to say that they were worth that; he does not know the 
market value; his trees, he supposed, cost him $2 apiece.” 

A witness, who was foreman of C. Connell, says: ‘* That the trees were 
removed because they were in the way in setting the curb, which could 
not be set according to the lines given by the surveyor without removing 
those trees.” 

Thomas testified ‘‘ that the trees, when taken up, were in a sound con- 
dition, and did not require to be taken up. That he was present when 
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the trees were taken out, and he remonstrated with the man for taking 
them out. The work could have been done without destroying them, and 
without touching the roots, except one.” 

It seems that the court below relied on the testimony of Pilié, the sur- 
veyor, and of Thomas, about the necessity of taking the trees out, and 
disregarded the evidence of the foreman of Connell. 

But from the evidence, there was no malice on the part of C. Connell, 
and it is not a case where vindictive or exemplary damages should be 
allowed. Yet, we think that, under Art. 1928 of the Civil Code, a fair 
allowance should be granted the defendant for the loss of convenience 
and gratification, caused by the trees to the defendant. Weare of opin- 
ion that one hundred and twenty dollars would be a full indemnification. 

It is therefore ordered and decreed that the judgment appealed from, 
be so amended as to allow the defendant, on her reconventional demand, 
the sum of one hundred and twenty dollars instead of six hundred, and 
that, as amended, the said judgment be affirmed, the said defendant and 
appellee to pay costs of appeal. 





No. 1096.—Win11am Goxpine v. JEAN Petit. 


Where two parties make a contract whereby one binds himself to do a particular thing, he must show 
a compliance on his part according to the terms of the contract before he can compel a compliance 
with the terms of the contract by the other party, or recover the damages he has sustained by the 
failure on the part of the other party to comply. 

Where the record does not contain all the facts necessary to enable the appellate court to determine 
the litigation, the case will be remanded. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Carleton Hunt, for plaintiff and appellee. W. C. Budd, for defendant. 


TattaAFERRO, J. The plaintiff sues for $4,200 and interest, which he 
avers arises from the violation by the defendant, of a certain contract 
which they entered into on the 26th of January, 1866. By this 
contract the plaintiff, who is an engine-maker and machinist, obligat- 
ed himself to furnish an engine, repair two boilers belonging to 
defendant, and erect certain machinery to be used in a steam saw- 
mill on the property of the defendant, at the head of the Bay of 
St. Louis, for the sum of $4,200. The entire work was to be com- 
pleted in six weeks from the time the contract was entered into. By 
an additional clause endorsed upon a duplicate of the contract, the 
defendant agreed to pay the plaintiff $2,100 within six weeks as an instal- 
ment or partial payment under the contract. The plaintiff avers that he 
conveyed to the Old Basin, to be transported to its place of destination, a 
certain portion of the machinery which he had contracted to furnish in 
furtherance of his part of the contract, and demanded payment of the 
first instalment of the money to be paid him, and also required plaintiff 
to furnish the transportation required by the contract. He alleges that 
the plaintiff refuses to comply with his part of the contract and attempts 
altogether to repudiate it. 

64 
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The defendant admits having entered into the contract, but specially 
avers that plaintiff did not perform and complete his work according to 
their agreement, that a portion of the work done by plaintiff is defective, 
and not finished in a workmanlike manner, and specifies particularly the 
chimney and steam-drum as not made in accordance with the contract, 
and points out the defects in the drum, which he avers renders it valuelesg 
for the purpose it was intended to subserve. He avers that the original 
contract was annulied and rescinded by a subsequent contract by which 
he agreed to pay the plaintiff for the work done, and repairs made on 
the machinery, which at that moment was in defendant’s possession by 
delivery from plaintiff, and that he has ever been ready under this last 
named contract, to pay a just remuneration for such work and repairs, 
except for the drum and the chimney, which he avers are useless. He 
prays judgment in his favor, and that plaintiff be condemned to pay all 
costs, etc. The case was tried before a jury, which rendered a verdict in 
favor of the plaintiff for the whole amount claimed. After an ineffectual 
effort to obtain a new trial the defendant appealed. 

It is proper in the outset to remark that we find no evidence in the 
record, showing that the original contract was annulled by the substitu- 
tion of the one alleged by the defendant in his answer. We find ina 
letter written to defendant by plaintiff’s attorney, allusion made to what 
was probably a proposition by the detendant to pay for the work and 
repairs done, and annul the original contract. But the defendant was 
informed by the attorney that the plaintiff would accept the proposition, 
provided, the defendant paid $1,156 97, the just value of the work 
done as per bill rendered. We_see nothing showing that this modifica- 
tion of the defendant’s proposition was accepted. 

Proceeding then to examine the pleadings and evidence in reference to 
the original contract, we find that on the 8th of March, the day on which 
the time expired, within which the plaintiff was bound to complete the 
work he notified, by an agent, the clerk of the defendant who was absent, 
that the machinery was ready to be shipped according to agreement 
Subsequently he addressed the following letter to the defendant : 


“T now make a tender to you of the boilers and machinery constructed 
and repaired by me for you under our contract dated January 26, 1866, 
and offer to perform my part of that contract entirely. A portion of the 
machinery is now lying at the Old Basin, in the city of New Orleans, and 
I hereby offer to deliver and erect it, and also the rest, at such point as 
you may designate according to our contract, and call on you for the 
transportation stipulated. Will you receive the work, appoint the place, 
and furnish transportation, and make the first payment, which is past 
due. Although this tender has been made, I repeat it to afford yous 
full opportunity to perform your obligation. ‘WW. Goprne.” 

New Orleans, March 15, 1866.” 

It is shown that this letter soon after its date was delivered to the 
defendant. 

It is clear that the engine, boilers and machinery spoken of by the 
various witnesses on the trial of the case, were the same which the plaintiff 
intended to use in the fulfillment of his part of the contract. But the 
defendant specially alleges grave objections to several important parts 
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of this machinery; and he charges likewise that the work was not 
performed in the manner required by the contract. 

A mass of testimony was taken in regard to the quality of the machinery 
and its adaptation to the purposes for which it was constructed. The 
witnesses were generally engineers and machinists. Eight witnesses were 
examined on the part of the plaintiff. Six of these were engineers, 
machinists and smiths in enginery. Of these six, four of them are rather 
vague and indefinite as to whether the work was done in accordance with 
the contract or not. Of the other two, one speaks of the engine as being 
“plain, suitable and good,” and elsewhere in his testimony, as being 
“powerful, strong and well built;” and that he thought ‘it would last as 
long .as it might be wanted to be used.” Yet, he said he never saw the 
drum nor the chimney; two pieces of the work especially the subject of 
controversy. The remaining witness speaks fully on the subject. He 
represents the work throughout as complete, well adapted to the use for 
which it was intended and in every respect fulfilling the contract. We 
notice, however, that this witness was the foreman of the plaintiff's 
establishment, and superintended the work. It is not likely that he was 
inclined to underrate its quality or the manner of its execution. Five 
witnesses testified in behalf of the defendant, all men versed in the 
subjects about which they testified. They point out defects in the work, 
specify deficiencies that are important, and they specially indicate the 
want of an important attachment to the engine, technically called the 
governor, which they think indispensable in the steam machinery of a 
saw-mill, unless by the employment of a man to stand constantly ata 
particular point to perform some function which is superseded by the 
action of che ‘‘governor.” One of these witnesses, says that generally 
engines such as that mentioned in the contract have governors; that he 
has no recollection of ever having seen a saw-mill engine without one, 
Another, the keeper of a saw-mill, says he could not use the engine in 
question in his establishment without this appendage. A third never 
saw an engine of the kind without; a fourth says an engine of the force 
and power of that described in the contract would not be complete 
without the governor. One of the witnesses said he had looked at the 
contract casually, and that he did not consider the engine finished accord- 
ing to the contract. The clearness and directness of the testimony of the 
defendant’s witnesses incline us to think that it preponderates over that 
of the plaintiff’s witnesses. The testimony of the latter is either vague 
and inconclusive, or consisting of broad declarations; that of the former 
is concise specific and to the point. 

It is argued by the plaintiff's counsel that the contract of the parties 
does net specify an engine with a governor and that the plaintiff could 
not be required to furnish one. It ic held on the other side that the 
scope and meaning of the contract naturally embrace everything im- 
portant and usual in the structure of engines and machinery for the 
purposes of a saw-mill. That the plaintiff, having engaged to furnish an 
engine for that purpose, that should be complete, the defendant had the 
right to require, in order to that completeness the attachment of the im- 
portant appendage called a governor. This question we are not required 

incidentally to determine. It is apparent to us from a scrutiny of the 
entire testimony in this case, that the plaintiff has not fulfilled sufficiently 
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his own obligations under the contract to authorize him to recover from 
the defendant upon an alleged violation of his part of it. 

We see no ground for the rendition of the judgment in the Court below, 
If the defendant has violated the contract and been put properly in 
default, he could only be made liable for the damages sustained by the 
other party in consequence of such violation, C. C. Article 1920. 

No damages are proved; yeta judgment is rendered forthe whole amount 
stipulated for the entire work, and the materials to be furnished in its 
construction. The inexecution of an obligation does not imply the in- 
curring of a debt. The delinquent is responsible in damages for his 
failure tocomply. 1L. R., p. 97. 

We have not before us all the facts necessary for an adjustment of this 
litigation and consider that justice requires that the case should be re- 
manded. The defendant we think was entitled to a new trial and that it 
should have been granted. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that this case be remanded to the Court of the first instance, for 
further proceedings according to law. The plaintiff and appellee paying 
costs of this appeal. 





No. 1611.—Brirron & Koontz v. Jas. Norment, Recorder, et als. 


An inscription, in the office of the Recorder of Mortgages, ceases to be evidence of the mortgage 
after the lapse of ten years. 

The Recorder of Mortgages is bound to cancel and erase a mortgage, on the application of a cre- 
ditor or party interested, that has been registered in his office ten years previous to the applica- 
tion. R S., page 81. ’ 


PPEAL from the District Court, Parish of Concordia, Farrar, J. 
Mayo & Spencer, for plaintiffs. H. B. Shaw, for Mrs. Shaw. 


Instey, J. On the 10th May, 1856, a notarial act of mortgage, on a 
plantation in the parish of Concordia, from A. T. Welsh to S. B. Newman, 
to secure the payment of a note for seventeen thousand five hundred dol- 
lars, and interest, was recorded in that parish. 

This mortgage was not reinscribed, until the 17/h September, 1867. On 
that day, Mrs. Shaw, who also had a special mortgage on the same plan- 
tation, duly registered, but originally inferior in rank to the Newman 
mortgage, applied to the Recorder of Mortgages of Concordia, to have 
the Newman mortgage cancelled and erased for want of reinscription. 

The plaintiffs in this proceeding, Britton and Koontz, the holders of 
the Newman note, obtained an injunction to inhibit the cancelling and 
erasing the m-rtgage given to secure it. 

The injunction was dissolved in the lower court, and the plaintiffs in 
injunction have appealed. 

The grounds urged by them in this court, to sustain their injunction 
and have it perpetuated, are: 

1, The inscription of mortgages is subject to the same law and maxims, 
applicable to prescription, and that prescription was suspended during 
the war. 
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2. That the recital in Mrs. Shaw’s act of mortgage, of the Newman 
mortgage, was legal notice to her of the inscription thereof, aud was 
equivalent to a reinscription. 

3. That the pact de non alienando, in the Newman mortgage, precluded 
the subsequent mortgage creditor, Mrs. Shaw, from setting up prescrip- 
tion against it. 

This Court, in Robinson & Cruzat v. Haynes, 19 A., p. 133, held: ‘* that 
an inscription ceases to be evidence of the mortgage after the lapse of 
ten years, and is not subject to the rules of prescription.” A doctrine 
we still adhere to. 

The plaintiffs cannot, in this case, invoke the maxim lex neminem cagit 
ad impossibilia, as they had ample time and opportunity, within the ten 
years after the first inscription, to reinscribe their mortgage. 

The vitality of the first inscription, after the ten years succeeding it, 
was gone, and thence it had no legal effect whatever—even against the 
contracting parties. C. ©. 3333, 6 Rob. 171, 421, 423. 2A. 110, 111, 
768. 4A. 396. 5 A. 632. And it became the absolute duty of the re- 
corder, upon the application of any creditor, and even of the owner 
himself, or other party interested, to cancel and erase the plaintiffs’ mort- 
gage, registered in his office ten years previous to the date of the appli- 
cation. R. S., page 81. 

The other grounds are not properly raised in this proceeding. 

Itis therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, at the costs of the appellant, 





On REHEARING. 

Lanavuve, J. In this case a rehearing has been granted, in order to 
change and modify the decretal part of our former decision, by amending 
the judgment appealed from. 

It is therefore ordered and decreed, that the decree of our former deci- 
sion be set aside. It is further ordered and decreed, that the following 
words of the judgment appealed from be stricken out, to-wit: 

And that the mortgage from A. T. Welsh to M. E. Shaw, on pages 395 and 
396 of Mortgage Record Book *‘ H,” in the parish of Concordia, be declared 
to have priority and preference. 

It is further adjudged, that the right be reserved to Britton & Koontz, 
to establish hereafter the validity and relative rank of their mortgage. 
Further ordered, that the judgment appealed from be affirmed, as 
amended, the appellees to pay costs of appeal. 





No. 1587.—Josern Aruuor vo. L. C. AuBERT. 


The action of the minor against his tutor, respecting the acts of the tutorship., is prescribed by the 
lapse of four years to date from his majority, and the tacit mortgage given by law against the 
property of the tutor, is extinguished by the same length of tyme. 

The plea of prescription is special, and will not be supplied or enlarged upon by the Court. 


PPEAL from the District Court, Parish of Lafourche, Gates, J. 
Clifford Belcher & E.W. Blake, for plaintiff. W. Hall, for defendant, 
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Lasavuve, J. This suit was filed on the 17th, and served on the Qigt 
March, 1866, claiming of the defendant the sum of $3,745 30, with in. 
terest, upon two notes signed by the defendant; one dated April 3, 1869, 
for $174, payable one day after date; the other for $3,571 29, dated 
March 26th, 1860, payable one year after date. 

The petition states that the said notes represent the amount due peti- 
tioner, by the late Charles Aubert and the defendant, as his heir, as tutor 
of said petitioner, but without novation of his rights or mortgage in 
favor of petitioner as pupil of said Charles Aubert. 

In a supplemental petition, plaintiff alleges that said Charles Aubert 
Was appointed, and qualified as his dative tutor, on the 25th May, 1835, 
and received as such for petitioner upwards of $10,000, and died without 
seltling his account of tutorship; that after his death, Lenfroy Barras wag 
appointed administrator of his estate, and made partial payments, buta 
large balance remained due petitioner; that the defendant accepted the 
said succession; that petitioner has a legal mortgage upon the immova- 
bles of said deceased, Charles Aubert, the deceased tutor, now represented 
by the defendant, his sole heir; that on the 26th March, 1860, plaintiff 
and defendant agreed upon the amount coming to petitioner from the 
said tutorship, which was $3,745 30, for which the said defendant exe- 
cuted the said two notes. 

The plaintiff prays for judgment for said sum, with interest and a 
mortgage. 

The defendant, in substance, pleaded a general denial, admitting, how- 
ever, his signature, and a novation of the original debt. The prescription 
of four years to the note of $174, and the prescription of ten and twenty 
years to any mortgage tacit, or otherwise, or the accessory security to the 
notes sued upon, and claimed in the petition. 

In this court the defendant also pleaded ‘the prescription of four, five 
ten and twenty years, as a bar to the legal and tacit morlgage, claimed by 
the plaintiff. 

The court below sustained the plea of prescription of ten years, and 
gave jndgment for defendant, and the plaintiff appealed. 

The first legal question that is presented for solution, is the prescrip- 
tion of four years to the claim of the tacit mortgage. 

The plaintiff alleges that his tutor died without rendering an account of 
tutorship, and he does not pretend nor show that one has ever been ren- 
dered since his death. The deceased tutor was appointed on the 25th of 
May, 1835. Admitting that this suit was virtually a demand in rendition 
of account, the plaintiff, when he brought it, was over thirty years old, 
and that action was prescribed under Art. 356 of Civil Code, and authori- 
ties annotated, reading thus: 

‘** The action of the minor against his tutor, respecting the acts of the 
tutorship is prescribed by four years, to begin from his majority.” 

Therefore, if there exist no more action by the pupil against his tutor 
to render an account, and to compel him to pay whatever he may have 
received, the debt is extinguished, and the tacit mortgage gone. 

We are, therefore, of opinion that plaintiff has no mortgage, as given 
by law, upon tutors’ property, as security of their administration. Civil 
Code, Art. 3282. 
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The next legal question is, are the notes sued upon prescribed ? 

It is true, that these notes have for consideration money that was due 
by the tutor to the plaintiff, and were executed by the sole heir of the 
deceased tutor; but it was a new contract and a new debtor, and the four 
years prescription, applying to the action in rendition of account of the 
tutorship, cannot apply to these notes which might be prescribed by five 
years, and not by four years. The note of $174 is prescribed on its face 
by five years, but the defendant has limited and restricted his plea of 
prescription to four years, and we cannot enlarge his defence, and apply 
a different and longer prescription. As to the other note of $3,571 29, 
five years had not elapsed, when the citation and petition were served. 

We are, therefore, of opinion that the prescription pleaded do not ap- 
ply to the notes, and that plaintiff must recover on them. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled and avoided. 

It is further ordered and decreed that the defendant, L.C. Aubert, pay 
to the plaintiff, Joseph Aillot, the sum of three thousand seven hundred 
and forty-five dollars and thirty cents, with eight per cent. interest per 
annum, on $174 from the 7th April, 1860, and on $3.571 30 from the 29th 
March, 1861, till paid, and that the defendant and appellee pay costs in 
both courts. 





On REwEARING. 
TautaFeRRO, J. A review of this case does not enable us to see grounds 
for a reversal of the judgment. 
It is therefore ordered that the judgment remain undisturbed. 








No. 1638.—Ricnarp Jonnson v. Jonn A. Gennisson.—E. M. Ivens, 
Appellant. 


An appeal taken from a judgment. not signed by the District Judge, will be dismissed x pro rio motu, 


PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
J. Livingston and Field & Shackelford, for plaintiff and appellee, 
Lacey, Marks & Butler, for defendant and appellant. 

Lazpavve, J. E. M. Ivens is appellant from a judgment, rendered 
against him as surety on an appeal bond. 

The record shows that the judgment appealed from was not signed. 

It is now well-settled by our jurisprudence, that no cppeal lies 
from a judgment before it is signed; in such a case the judgment is in- 
choate, and the appeal premature. C. P., Arts. 546, 555, 558. 1N. 8. 
89. 71.513. 9L. 275. 18L. 30. 4R. 451. 9A.42. 12 A. 756. 19 A. 
291. 

So long as a judgment is not signed, a motion for a new trial may be 
made and allowed. 5 N.S. 320. 4R. 152. 

Under these authorities, it is considered that the judgment is pending 
below, and although no motion have been made to dismiss the appeal, 
we consider that we have no jurisdiction to revise the judgment, and that 
we are bound ex proprio motu, to dismiss the appeal. 

Appeal dismissed, at appellant’s costs. 
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No. 1348.—J. B. Murtson & Co. v. A. J. Butzer, et als. 


A security on an appeal bond, when sought to be made liable, cannot go behind the judgment, and 
set up matter in defence to the original suit that mignt have been pleaded or shown on the 


trial, 

The liabilities and obligations of a suretyon an appeal bond are fixed by special !aws, and arise out 
of the bond. 

If the judgment debtor be dead, the creditor may proceed against the surety on the appeal bond 
without previously issuing execution against the judgment debtor or causing any steps to be 
taken against his estate. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 
Lacey, Murks & Butler, for plaintiffs and appellees. Campbell, 
Spofford & Campbell, for appellants. 

Howe, J. The plaintiffs, having obtained a judgment against the 
defendant, the latter appealed, and M. J. Newman, James Murphy and 
Mills Judson became his sureties on an appeal bond. Pending the 
appeal the defendant died, his administrator was made a party to the 
appeal, and the judgment was affirmed. The plaintiffs issued execution 
against Butler, which was returned nulla bona, whereupon they took a 
rule against the sureties to show cause why they should not be condemned 
in solido to pay the amount of the judgment. An answer to the rule was 
filed setting up the,defence that since signing the bond, the sureties had 
learned, that this whole demand had grown out of an illicit enterprise, on 
the part of both the plaintiffs and defendant, to traffic with the people 
in rebellion against the government, which was not disclosed in the 
original suit. On motion of plaintiffs’ counsel this answer was stricken 
out, without prejudice to the right to urge any legal defence, on the 
ground that the sureties cannot go behind the judgment. To which 
ruling they reserved their bill. We think the court did not err. 

We can perceive no good reason for making this case an exception to 
the general rule that sureties cannot go behind tl,» judgment and set up 
any matter that might have been pleaded or shown in the original suit. 

The authorities and principles of good morals, invoked by the appel- 
lants, do not, in our opinion; apply to the liability and obligations of 
sureties on appeal bonds, which are fixed by special laws. Their obliga- 
tions arise out of the bond which are that their principal shal] prosecute 
his appeal and satisfy any judgment which may be rendered against him, 
failing in either of which they are liable in his place. The law does 
not contemplate that the case shall be tried anew on i/s merits between 
the appellees and the sureties on the appeal bond. 

The more difficult question is presented by the appellants in their 
objections, raised for the first time in this court, to the sufficiency of the 
sheriff’s return on the jfieri facias, in not showing that a demand was 
made on both parties, and in the failure of the plaintiffs to take all neces- 
sary steps against the principal on the bond in accordance with the act 
of 1855, 25, p. 365, (amended in 1866, p. 42) before proceeding against 
the sureties. To the latter objection the plaintiffs have made no reply, 
but their argument and authorities may be applied to both, the sub- 
stance of which is, that under the practice and jurisprudence of the 
State, they are not required to do any act in order to secure their im- 
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mediate recourse against the sureties on the appeal bond, because no 
execution could legally issue against their debtor's estate, and hence the 
steps taken, though not regular, were unnecessary, and they cite the cases 
of Alley v. Hawthorne, 1 A. 122, and Wells v. Roach, 10 A. 545, to which 
we may add Trimble v. Brichia, 11 A. 271, as sustaining their position. 

In the last case (11 A. 271,) where the facts were very similar to thoso 
in the case at bar, but no step at all was taken against the principal, the 
previous cases and the existing laws were reviewed, and the doctrine in 
Alley v. Hawthorne, in its broadest terms recognized, as that which has 
been followed since May, 1846, notwithstanding the legislation of 1855, 
(see Session Acts pp. 365, 25, 399, 36,) to-wit: ‘If the creditor cannot 
tuke out his execution on the judgment, by reason of a change in the 
condition of the debtors’ estate, which prevents its being reached by 
that process, the Jaw requires no act in order to secure his immediate re- 
course agvinst the surety on the appeal bond:” and the rule therein 
against the surety was maintained although no step whatever was taken 
against the representation of the debtor's estate, and the defence was 
specially set up in the lower court. 

The cases of Alley v. Hawthorne, 1 A, 122; Wogan y. Thompson, 10 A. 
284; Wellsv. Roach, 10 A. 544; and Dourgeat vy. Adums, 11 A. 78, were 
cited by the Court. 

Although we may consider the doctrine more broadly stated in most 
of the above caves, than the facts in each made it necessary for a de- 
cision, we are disposed to apply it in this, as it was applied in those, for 
the reasons that we find the statement made and repeated, in the printed 
brief of appellants, that Butler, the principal on the appeal bond, was in- 
solvent, aud that the defence was not made in the lower court, where the 
plaintifis would have had an opportunity to prove, what is admitted in 
the brief. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 

Rehearing refused. 


nm we 





No. 2550.—Hetrs or A. WoonFoik v. Emmiy Wootrotk, Test. Ex, 
ZENON LaBavveE, appellant. 
Atacit mortgage in favorofa minor only attaches where the funds or property are received in the 
capacity of tutor. 
A ticit mortgage does not exist in favor of the heirs against the property of the executor of the estate 


A mortgage creditor of the executrix, not a party to the suit, may appeal from ajudgment against 
the executor recognizing a tacit mortgage in favor of the heirs. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
Zenon Labauve, for appellant. S. Matthews, for appellees. 

Howe, J. Zenon Labauve, not a party to the suit below, has taken 
this appeal as a mortgage creditor of the defendant, in her individual 
capacity, alleging that he is aggrieved by the judgment herein in favor of 
the plaintiffs. He assigns for error, apparent on the face of the petition 
and judgment, that the allegations of the petition do not authorize the 
judgment decreeing a tacit mortgage against the defendant as their 


tutrix. 
65 
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The petition alleges that the plaintiffs are the children and heirs of 4, 
Woolfolk; that the defendant qualified as testamentary executrix of the 
last will of their father; that she qualified as their natural tutriz 
before she became executrix; that as executrix she received property ang 
money belonging to the estate amounting to $212,637 94, which wag 
subject to the payment of the debts due by their father at his death, on 
10th February, 1847; that after their payment, she was entitled to hold 
half of the remainder as owner and the other half as usufructuary during 
her life or widowhood; that she has never rendered any account of her 
administration of said estate, which is still in her hands; that she hag 
received and disposed of large revenues at her pleasure, and held all the 
property of said estate, belonging to petitioners as usufructuary, until 
recently, when her creditors seized and sold her usufructuary rights in 
particular property; and it prays, that the executrix be ordered to render 
a true and faithful account of her administration, showing what debts 
existed and what have been paid; that petitioners be declared the owners 
of one undivided half of the property; that in default of rendering the 
account, the executrix be condemned to pay them the one undivided 
half of the money received by her, belonging to the estate of A. Woolfolk, 
to-wit: the sum of $43,007 50, and that their legal mortgage be recog. 
nized and enforced, dating from the 20th February, 1847, the date of her 
appointment as their tutrix. 

The only question for us to solve is, whether or not the allegations 
of the petition authorized the recognition of the mortgage in favor of 
minors. 

The suit is against the defendant as executrix for an account of her 
administration of the estate of the deceased, in order to ascertain the resi- 
duum to which the plaintiffs are entitled—to learn what isin her hands ag 
executrix belonging to them—to fix the amount of their interest or their 
share in the estate, while they admit that she is entitled to hold that 
share or portion as usufructuary, during her widowhood, and they dp 
not allege that the usufruct has expired. 

The effect of granting their demand under their allegations would 
simply be to close the administration by the executrix, and fix the 
amount in: her hands as usufructuary. It is only where property or 
funds are received in the capacity of tutor that the mortgage attaches 
and it is not alleged in this case that the defendant ever received or 
held anything as tutrix. 

In the case of Heirs of Wells v. Heirs of Cuny et als,, 4 L. 489, which 
was asuit for an account of administration, it was held that the judg- 
ment should be confined to the general account of the administration of 
the estate, and judgment given against the executor (who was also tutor) 
for the balance which might appear due, upon which execution should 
not issue; and that of the amount so ascertained, the succession would 
be considered as owner, and the heirs would be entitled to such portions 
of it as, on a settlement of their particular accounts with the tutor, 
might appear due. This settlement is necessarily subsequent to the 
judgment against the party as executor. In this case it is not alleged 
even that the defendant owes the plaintiffs an account as tutrix, or that ’ 
she has made any disbursements for them. 
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In “Jn the case of Bry, under-tutor, v. Dowell, executor, 1 R. 113, it was said 
that the accountability of the defendant to the minor heir, as executor, 
should be finally determined before he enters upon his administration as 
tutor, which is to last until the majority of his ward. Inthe case 
before us, we are informed that the accountability of the defendant as 
executrix is not only not determined, but not sought to be determined, 
until after the majority of the heirs and the plaintiffs being majors must 
recover from the executrix, and not from the tutrix. What might have 
been the rights of the plaintiffs under different allegations it is unnecessary 
to surmise. 

The prayer for the mortgage, does not supply the defect in the 
petition, not being analogous to the nature of the action to which the 
plaintiffs have resorted. C. P. 172, No. 5. 

After mature consideration we have come to the conclusion that the 
judgment granting the mortgage in this case can have no effect against 
the appellant, who was a judicial and conventional mortgagee of the 
defendant prior to these proceedings. 

It is therefore ordered that so much of the judgment appealed from 
as decrees that the plaintiffs herein have and had a legal mortgage on all 
the immovable property of Mrs. Emily Woolfolk, as security for the 
payment of the amount of the said judgment, dating from the twentieth 
day of February, 1817, the date of defendant’s appointment as tutrix, be 
set aside, annulled and reversed as to the appellant, Zenon Labauve. 
The appellees to pay costs of appeal. 


Mr. Justice Labavve, being the appellant, took no part in this deci- 
sion. 


Rehearing refused. 





No. 1117.—Marrna B. Nrxon et al. v. Emrtz Hovittoy. 


It is a recognized principle of jurisprudence in this State, that a perfect grant importing aclear dives- 
titure of title from the former sovereign, and transfer of that title to the grantee, requires no 
act of the new sovereign to give it completeness. 

Alllands in the province of Louisiana, at the time of cession to the United States, which had not 
passed by a perfect title from the government then having control of the country, vested in the 
government of the United States, by the act of session, as public domain. 


PPEAL from the Sixth District Court of New Orleans, Leaumont, J. 
Whitaker, Fellows & Mills, and Buchanan & Gilmore, for plaintiffs 
and appellants. Defendant, in propria persona. 

TautaFerro, J. The heirs of John Nixon, averring themselves to be 
the legal owners of a large tract of land lying between the Lakes Pont- 
chartrain and Maurepas, bounded onthe north by the Manchac Pass, 
and south by a bayou called’ Bayou Sueur, complain that the defendant 
has disturbed their possession of it, by entering upon the land and com- 
mitting, and causing by employees to be committed waste, by cutting on, 
and removing therefrom valuable timber and wood, to their injury and 
damage, which they estimate at one thousand dollars. 

They took out an injunction to restrain the defendant from further 
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alleged depredation, and pray that they have judgment against him, de.” 
creeing them to be the true and lawful owners of the body of land 
embraced by the boundaries specified, that the injunction be perpetuated, 
and that they have judgment beside for one thousand dollars, as damages 
for the trespass complained of. 

The defendant answered by a general denial, and, in a supplemental 
answer, avers ownership, by purchase from the State of Louisiana of — 
about five hundred acres of land, specifying the sections, townships, and 
the ranges in which his lands lie. He denies that plaintiffs have any 
legal right to the said land, or any part of it, and prays judgment in his 
favor, and for all costs, damages, etc., eaused by the plaintiffs’ proceed- 
ings against him. 

The plaintiffs present, as the origin of their title, a grant of ten thous- 
and one hundred and twenty arpents of land by the French Government 
to Miss Mary Rillieux, on the 16th of July, 1764, described as “lying on 
Lake Pontchartrain, and extending from the river of Sueur to Manchae 
or river of Iberville, (not including the lot of ground of the new village 
of the Choctaw Indians) running north and south, and bounded on the 
south by the said creek of Sueur, on the north by Manchac, and on the 
west by a cypress swamp.” 

They show a chain of title from the original grantee. It appears that 
the grant was surveyed in the month of September, of the yeur following 
1765, by Don Carlos Trudeau, Surveyor General of the Province of Lon- 
isiana, whose original plat and proces-verbal of the survey is in evidence 
in this case. By this plat the land granted has, for its boundaries, Lake 
Ponchartrain on the east, the Manchac Pass on the north, and Lake 
Maurepas on the west. Its southern boundary is formed partly by the 
creek or bayou Sueur, and partly by a line running from a point on that 
bayou, due north, to Lake Maurepas. ' 

The plaintiffs contend that they are entitled to all the land within these 
specified boundaries, without regard to the quantity they embrace, and 
pray for a judgment accordingly. The controversy has grown out of the 
uncertainty which seems to exist as to the locality or identity of the bayou 
Sueur, named in the grant and marked on the plat of Trudeau. A bayou 
which it seems is now generally called bayou ‘‘ Deseret,” the plaintiffs 
insist is the ‘*‘ Ravina de Sueur” of the ancient surveyor. Between this 
bayou Deseret and the Manchac Pass, there are several bayous making 
into Lake Pontchartrain. A number of witnesses were examined as to 
the locality of the bayou Sueur, But their testimony is contradictory 
and quite unsatisfactory. The plaintiffs’ witnesses speak of the bayou 
Deseret, as having been formerly known as bayou Sueur, while those of 
the defendant refer to a bayou several miles north of Deseret, as having 
been known as bayou Sneur. The Judge a quo, deeming the plaintiffs to 
have failed in establishing the identity of the bayou forming the south- 
ern boundary of the grant, dissolved the injunction, and dismissed the 
suit at plaintiffs’ costs. 

The plaintiffs have appealed. 

On the trial in the court below, a surveyor general and two deputy 
surveyors as witnesses, were examined at great length. Numerous maps, 
plats and diagrams were introduced. The deputy surveyor had been 
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employed in making surveys upon the lands claimed to be within the 
poundaries of the grant, as well as upon the contiguous territory. They 
appear to have been familiar with the topography of the district of coun- 
try, lying between the lakes and south of the Manchac Pass. One of 
them had surveyed the township within which the grant lies, and made a 
logation of the grantitself. Their testimony, as to the locality of the 
bayou Sueur, conflicts as much as that of the other witnesses. Important 
facts on other points in the controversy are stated by them; but they fail 
to remove the obscurity with which the real bayou Suer is enveloped. 
slat nominis umbra. 

The view we are inclined to take of this case will relieve us of the labor 
of scanning the mass of conflicting evidence adduced, aud enable us to 
reach a solution of the questions involved by an easier process. 

The plaintiffs show the original grant to Mary Rillieux, the survey of 
the grant by Trudeau, and the action of the United States Commissioners 
upon it after the cession of Louisiana to the United States. But it was 
not until May, 1858, that there was any confirmation of this claim by the 
government of the United States, and then it was confirmed for a much 
smaller quantity of land than that surveyed by Trudeau. The plaintiffs’ 
counsel contend, that there being a grant per aversionem, it is perfect, 
the extent of the concession being patent by clearly defined boundaries. 
That having this character of distinctness, no confirmation by the United 
States was necessary. 

We concede that this Court has frequently recognized the doctrine, 
that a perfect grant importing a clear divestiture of title from the former 
sovereign, and transfer of that title to the ‘grantee, requires no act of the 
new sovereign to give it completeness. But we think it equally clear, 
that where there are conditions imposed upon the grantee, and they have 
not been complied with, or from any other cause, title to the lands 
granted has not passed from the former government prior to the cession 
of the Province of Louisiana to the United States, the case is quite dif- 
ferent. For, in the last instance, the title to the lands granted passed to 
the United States as public domain, and it rests with Congress exclusively 
to dispose of claims standing on this basis. 

From the final action of Congress upon the claim of the plaintiffs, and 
that action so long delayed, we infer that the title to the land granted to 
Mary Rillieux in 1764, was inchoate, and incomplete at the time of the 
transfer of the province of Louisiana to this government. Before the 
act of Congress, of May 24th, 1858, the courts of this State could not 
have been invoked to decree a full and perfect title in plaintiffs to this 
large concession to Mary Rillieux, and a fortiori they cannot now be re- 
quired to do it, especially since by that act the grant has been so largely 
shorn of its proportions. 

Assuming that we have to deal with the plaintiffs’ rights to the land in 
question, as we find them established by the final action of Congress in 
May, 1858, we shall proceed to inquire into the relative location of the 
lands of the contesting parties; for, upon the question of the confliction, 
if any, of the boundaries of these lands; lies the gist of their contro- 
versy. 

We find, then, that an order was issued on the 22d of November, 1858, 
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by Wm. J. McCulloch, Surveyor General of the State of Louisiana, 
directed to Theodore Gillespie, a Deputy United States Surveyor, and 
which is in these words: ‘‘You will survey the claim of M. E. and R 
Malines, O. B., 383, in conformity with its confirmation, and with the 
French grant upon which it is founded, and also the part of this claim 
which has been confirmed to the legal representatitives of Maria Malines 
by the act of 24th of May, 1858. Copy enclosed. John Claiborne, Esq,, 
of New Orleans, may afford you information with regard to the latter, ag 
it is understood he preferred the claim to Congress.” 

Under this order, the deputy surveyor located the Mary Rillieux or 
Mary Malines grant, commencing his work at the junction of the Man- 
chac Pass, with Lake Pontchartrain, the only certain point in Trudean’s 
survey that can now be found, and extending the front on Lake Ponchar- 
train southwardly to a bayou, which he marks ‘‘ Bayou Sueur” on his 
plat of survey. Then he forms the southern boundary in part by the 
bayou, and in part byaline run froma point on that bayou to Lake 
Maurepas, conforming in shape with the survey of Trudeau, and embrac- 
ing the same quantity of land, viz: 10,120 arpents. This survey covers 
large portions of township No. 9, range No. 8, and of township No. 9, 
range No. 9. From this entire survey, the part of it confirmed by act 
of Congress of May 24th, 1858, is laid off in the northeast part of the 
survey, and is bounded by the Manchac Pass, Lake Ponchartrain and the 
range line between ranges 8 and 9, extending from the lake to the pass, 
No part of the lands claimed by the defendant lies within this survey, 
His land lies in section No. 34, of township No. 9, range 8, east, and in 
section No. 4, of township No. 10, of the same range. The southern 
boundary of the ‘‘ Melines” survey at no point, approaches the nearest 
part of the defendant’s land by a distance less than half a mile. That 
part of the survey, set apart to the legal representatives of Mary Malines, 
under whom plaintiffs hold, lies ata still greater distance. Gillespie's 
survey received the approval of the surveyor general who issued the 
order. 

For the reasons stated by the District Judge for the judgment of the 
court below, and the additional grounds expressed in this opinion, we 
think the plaintiffs have failed to make out their case. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs in both courts, 


Rehearing refused. 





No. 1785.—Srare or Lovrstana, ex rel., J. J. O'Hara v. Epmonp 
Heat, Mayor. 


Under the acts of Congress of March 2d and March 23, 1837, commonly called reconstruction acts. 
The military commanders of the several military districts were clothed with full power to 
modify and control the action of State and municipal officers in their respective district. 

The order of General Sheridan while in command in Louisiana, under the reconstruction laws, 
annulling the contract between J. J. O'Hara and the city of New Orleans, was a legitimate 
exercise of his power under the law. 

A writ of mandamus will not lie to compel the Mayor of the city of New Orleans, to sign s 
contract that has been annulied and revoked by competent authority. 


PPEAL from the Third District Court of New Orleans, Emerson, J. 
A. Walker, for plaintiff and appellee. JZ. Filleul. for defendant, 
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TarzaFERRO, J. The relator complains that the defendant in his 
official capacity refuses to sign a certain contract which he entered 
into with the city for cleaning all and repairing the unpaved streets 
of New Orleans for the period of three years, that after due advertise- 
ments and specifications, the work was let by public auction, and 
adjudicated to him by the Controller at the sum of $14,500 as the 
lowest bidder, that the adjudication was duly approved by the 
Common Council; that the notarial act detailing the contract in 
relation to the work was duly signed by him and his sureties, in con- 
formity with an ordinance of the City Council; that the Mayor afore- 
said refuses to sign the written instrument expressing the contract, 
as by law and the city ordinances he is required to do, and that this 
absolute refusal of the Mayor to perform his duty in this respect has 
caused great detriment and injury to the relator. He thereupon applied 
for and obtained a mandamus from the Judge of the Third District Court 
of New Orleans, requiring the defendant to show cause why he neglects 
or refuses to perform the required act as prayed for by the petitioner. 
The City Attorney on the part of the city intervened in this proceeding, 
and averred that the resolution No. 633, referred to in relator’s petition 
was void for want of precision in this, that it does not express the 
number of years the Mayor was authorized to sign a contract with the 
relator in relation to the work to be done. That by the terms of the re- 
solution on the subject, the Mayor was authorized to sign the notarial 
act; but that it is not imperative upon him to do so. That the resolution 
mentioned, and the contract referred to by the relator were revoked by 
Special Order No. 122, of General Sheridan, on the 21;t of August, 1867. 
He then being Military Commander of the Fifth Military District. And 
lastly, that eight months having elapsed since the passage of the resolu- 
tion No, 633, and six months since the military order No. 122, without 
any action in the matter being taken by the relator, by means whereof 
the said contract cannot now be executed. The intervenor joined the 
defendant in praying fur a dismissal of the application for a mandamus 
be dismissed at the relator’s costs. 

The answer of the defendant is substantially the same as that of the 
intervenor. 

The defendant plead that by the reconstruction laws of Congress all 
interference with the exercise of the military authority in this District 
under color of State authority is forbidden. After hearing the parties, 
the Judge a quo ordered a peremptory mandamus to issue, requiring 
the defendant to affix his official signature to the written instrument 
evidencing the contract exhibited in evidence by the relator. The de- 
fendant and intervenor have appealed. The Judge a quo granted the 
peremptory mandamus on the ground that ‘‘the Mayor is bound by usage 
and by a fair interpretation of the city ordinances and the charter which 
is the organic law of the city to sign the act.” 

It is argued on the part of the relator that the military commander 
was without authority to annul a contract, and that the plea of the 
Mayor, that the contract was abrogated by an order of General Sheridan 
is without weight. We shall proceed to examine this quesiivu. 

By the act of rebellion on the part of most of the Southern States, and 
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a combined effort by force of arms to disrupt the National Government, 
the constitutional and legal State governments existing in these States, 
prior to the war were broken up. ‘They had been in a state of antagonism 
to the United States, and by their own act, had destroyed the relations 
that had existed between them and the National Government. In the 
case of Louisiana, the Constitution of 1864 was framed with the view to 
restore these relations, which she had lost by participation in the 
rebellion. But neither the State government of this State under that 
constitution, nor the State governments existing in the other States re. 
cently in rebellion, at the time of the enactment of the reconstruction 
laws were recognized as having a legal and legitimate existence. The 
State governments then in operation were for purposes of public policy 
and convenience declared provisional only, and subject at any time to be 
moditied, controlled or superseded by the paramount authority of the 
United States. The preamble to the first reconstruction act, declares 
that no legal State governments exist in the several States that were 
engaged in the rebellion. The first section of that act, directs that the 
rebel States shall be divided into military districts, and made subject to 
the military authority of the United S.ates. The third section of the 
same act, announces the duties and powers of the military commanders 
to be appointed for the several districts. The powers granted by this 
act, and those of the supplemental act, of the 23d of March, 1867, are 
quite ample, and seem to clothe the commanders of districts, with a 
paramount supervisory power over the civil jurisdiction of these States, 
and a controlling influence over all the administrative functions and 
powers of State officials. 

By the second section of the supplemental act referred to, the military 
commanders are vested with power, in their discretion ‘‘to suspend, or 
remove from office or from the performance of official duties and the 
exercises of official powers, any officer holding or exercising or professing 
to hold or exercise any civil or military office or duty in such district 
under any power, election, appointment, or authority derived from or 
granted by or claimed under any so-called State or the government 
thereof, or any municipal or other division, etc.” 

The civil jurisdiction for the reasons noticed, exercised by State and 
municipal authority, was not suspended, but made subsidiary to military 
tule. In the ordinary routine of municipal business, the action of the 
military commander was invoked only in occasional cases; but whenever 
in his judgment it became proper, it necessarily superseded that of the 
municipal organization. The action of the City Council, in this view of 
the state of things, was not paramount and exclusive, but limited and 
subordinate. 

The jurisdiction of the State tribunals in criminal cases was expressly 
made permissive only. The civil jurisdiction, it is clear, was intended to 
be controlled by military power, leaving it within the discretion of the 
District Commanders when and under what circumstances to exercise 
that control. Coming then to the matter of the contract which the re- 
lator declares upon, we find, that in the judgment of the commander of 
the District, it presented a case calling for the exercise of his authority, 
as he declares in his order that ‘‘the said contracts being, it is believed, 
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fraudulent in design, and injurious to the best interests of the city, the 
same are hereby declared to be null and void.” 

The entering into the contract with the relator by the city officials, 
was the exercise of official power. The military commander of the Dis- 
trict, we have seen, was clothed with authority to suspend these officials 
from exercising official powers; and if so, he clearly had the right to 
control their official action, to suspend, modify or supersede it. 

But it is contended that the order of General Sheridan, if it ever had 
any force, was annulled by general order No. 40, of his successor. We 
do not so construe the order No. 40, of General Hancock. It was not 
for him to declare inoperative the laws of Congress, nor has he done so, 
The utmost scope of General Hancock’s order, contemplates as full and 
general exercise of the civil jurisdiction as mxy be effectual to maintain 
the public security and to protect the rights of person and property. It 
does not directly or impliedly repeal the order of General Sheridan an- 
nulling the contract in question. 

Some stress seems to be put upon the alleged duty of the defendant to 
sign the written contract, whe‘her that contract is or is not annulled by 
the military order. It is contended that he is bound to affix his 
signature to the act, in order that the party in interest, may bring a 
direct action against the city to enforce the contract; as in such an action 
the question as to the eflect of Geuveral Sheridan’s order, can only be 
properly inquired into. It would seem a vain and useless thing to re- 
quire the signature of the defendant in his official capacity to a contract 
rendered null by competent authority. As this alleged nullity is the 
main ground of the defence, we see no irregularity in examining it in 
the present action. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered, that judgment be rendered in favor of the defendant and the 
intervenor, the relator paying costs in both courts, 


Rehearing refused. 





No. 1826.—Tue Srate or Lovisrana, ex rel., Errenne Vintavaso, v. Tre 
JUDGE OF THE Second Jupicrau District Court. 


The functions of a District Court, in relation to a mandate issued from the Supreme Court to have 
a judgment executed, are merely ministerial. 

Where the Supreme Court has rendered a final judgment on an appeal, and the mandate is sent 
back to the lower court for execution, no judgment can be pronounced thereon by the District 
court, from which an appeal will lie. 

Where an injunction, sued out against the execution of an order of seizure and sale, has been dis- 
solved by the District Court, and the judgment of the District Court dissolving the injunction 
has been affirmed on appeal, a second injunction, against the mandate of the Supreme Court, 
will not lie for any cause which might have been pleaded in the first injunction. 


PPLICATION for a Mandamus. 
Roselius & Philips, for petitioner. 
Iustzy, J. On the 18th October, 1861, the relator obtained from the 
66 
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Second Judicial District Court in and for the parish of St. Bernard, ap 
order of seizure and sale against the property of Augustus W. Walker, to 
satisfy certain notes secured by mortgage thereon. 

Proceedings, under the said order of seizure and sale, were enjoined 
by Walker on various grounds, which it is not necessary now to set forth, 

The injunction, so obtained, was dissolved, and by necessary inferable 
consequence, the order of seizure and sale was restored to its primitive 
force and effect. 

Upon appeal to this court, the judgment in the injunction suit appealed 
from was affirmed, and from this last decree an appeal was taken to the 
Supreme Court of the United States, and was dismissed for want of juris. 
diction. 

Upon the return of the mandate of this court to the court below, the 
sheriff of the parish of St. Bernard was proceeding to execute the origi. 
nal order of seizure and sale, when, on the 12th May, 1868, proceedings 
under said writ, were again arrested by injunction, on the following 
grounds: 

1. That the notes upon which executory process issued are prescribed, 
and the prescription of five and den years is set up. 

2. That all the officers who granted, and were proceeding originally with 
the executory process had ceased to be competent officers, as the State of 
Louisiana was then in a state of rebellion against the government of the 
United States, and that all judicial proceedings had during the existence 
and under the authority of the still-born government, are coram non 

judice. 

3. That the vernaculur language of the plaintiff in injunction is French, 
and that proceedings and process in the suit, via execuliva, were only 
written, and concluded in the English language. 

4, That the sheriff is proceeding under the original writ, never having 
returned it into court, and withdrawn therefrom a copy in accordance 
with the act of the Legislature of 1855. 

5. That the obligations are null and void, because prescribed, and for 
want of United States revenue stamps. 

All these objections, if available, were pleadable in the first injunction 
suit, and being in contemplation of law, disposed of in the first injune 
tion, cannot be set up as grounds for a second injunction, whereby, ins 
junction for those alleged causes, was improvidently and illegally granted 
by the Judge of the lower court. 

This Court held in Lovelace v. Taylor, 6 Rob., page 93, this doctrine: 
‘The functions of a District Court in relation to a mandate issued from 
the Supreme Court, to have judgment executed are merely ministerial, 
It cannot render any new judgment, which can authorize an appeal or 
render one necessary. Its duty is to obey the mandate, and to order the 
decision of the Supreme Court to be recorded on its minutes, that it may 
be legally executed. C. P. 609. 

As soon as this is done, the party in whose favor the judgment has 
been rendered, has an absolute, immediate right to an execution, which 
cannot be suspended by any subsequent appeal. C. P. 623, 629. 

If the mandate of the Supreme Court be not obeyed, the party obtain- 
ing the judgment, must enforce it by a mandamus, and he, against whom 
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it has been rendered, must seek relief by supersedeas. Oox’s Executors 
y, Thomas, 11 La. 360. 

All impediments existing when the first injunction was granted, were 
removed by the dissolution of that injunction, and the order and writ 
of seizure and sale were thereby restored to their pristine efficiency, as a 
necessary 4ogicul consequence of the dissolution. 

The decree of this Court, which affirmed the judgment dissolving the 
jnjunction, cannot be arrested for any of the grounds existing, and 

ble when it was granted. 

The function of the court below, in the present case was, as has been 
held, merely ministerial; its duty was to obey the mandate of this Court, 
by executing its decree, and causing the original order and writ of seizure 
and sale to be proceeded with, and executed according to its contents, 
and according to law. 

There is no law requiring the return into courts of writs of seizure 
and sale, and taking out cupies, as in cases of writs of fieri fucias. Tay- 
lor v. Graham, 18 A. 657. 

The granting of a mandamus is within the discretion of the Court, and 
will be granted when a proper case is made out. We consider this such 
a case, deeming the grounds set up for the new injunction merged for all 
legal purposes in the first injunction, and disposed of by the decree dis- 
solving it, and evidently intended to thwart the ends of justice, and to 
prevent the execution of the mandate of this Court for no legal cause, 

The injunction granted on those grounds was a nullily. 

It is therefore ordered, adjudged and decreed that a peremptory man- 
damus be issued to the Judge of the Second Judicial District Court of 
the State of Louisiana, having jurisdiction in the parish of St. Bernard, 
directiug him, regardless of the injunction last granted by him, which is 
null and void, to cause the mandate of this Court to be executed in the 
manner prayed for by the relator in the present proceeding. 





No. 1691.—T. T. Warrs, admr. of Henry Arnoxp, v. C. T. Braptey, 
defendant in injunction. 
Where a promissory note is prescribed on its face, and nothing is shown in the record either suspend. 
ing or interrupting prescription, the ples will be maintained. 


The Judge cannot take notice of the fact that the note is prescribed in granting an order of seizure 
and sale; the plea must be made by the defendant. 19 An. 266. 


PPEAL from the District Court, Parish of Livingston, Ellis, J. 
Addison & J. C. W. Ellis, for petitioner. J. S. Whitaker and C. T. 
Bradley, for appellant. 

Lapavve, J. On the 27th of August, 1866, C. T. Bradley, plaintiff in 
the original suit, and defendant in the injunction, obtained an order of 
seizure and sale against said plaintiff in the injunction, upon three 
mortgage notes, all dated January 13th, 1859, payable respectively at six, 
twelve and eighteen months after their date. The first became due on 
the 16th July, 1859, the second on the 16th January, 1860, and the third, 
on the 16th July, 1860. 

The plaintiff in the injunction, obtained an order arresting the said 
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order of seizure and sale, upon the ground that all of said notes were 
prescribed; the court below sustained the plea of prescription and per. 
petuated the injunction. 

The plaintiff in the original suit, and defendant in the injunction, took 
this appeal. 

It is evident that the notes sued upon are prescribed or their face, and 
we have seen nothing in the record suspending or interrupting the pre. 
scription. The Judge below has given along and able opinion maintain. 
ing the plea of prescription, and for the reasons given by him, the judg. 
ment appealed from must be affirmed. 

It is therefore ordered and decreed that the judgment of the lower 
court, be affirmed, with costs, 
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No. 1860.—Srate or Lovurstana, ex rel., Georce Incram v. THE Jupar 
OF THE SrxtuH Jupicrau District Court. 

Where a party claiming the office of sheriff brings suit, by manlimus, against another holding the 
office, and on the tria! the order is made peremptory and final by the District Court ordering him 
to give up the office to the claimant, a suspensive appeal will lie from the judgment, if the 
amount involved is sufficient to give the Supreme Court jurisdiction. 

The right to a snspensive appeal! is the rule, and it stays proceedings, except in cases specially 
excepted C P 564 565 575 and 5:0 

The law requires the same formalites to be observed in the execution of a bond for a devolutive 
appeal that it does for a suspensive appeal, though in a less amount. 


PPEAL from the Sixth Judicial District Court, Ellis, J. 
A, & M. Voorhies, for plaintiff. 

Howe, J. The relator avers that on the 2lst September, 1868, the 
Judge of the Sixth Judicial District Court, Parish of St. Tammany, 
rendered judgment against him in proceedings instituted by the State 
on the relation of Timothy Doherty, ordering a peremptory mandumus to 
issue directing and commanding him to deliver forthwith to said 
Timothy Doherty the office, books, papers, ete., of the sheriff of St, 
Tammany; that within the proper time he applied to the Judge fora 
67 
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suspensive appeal, which was refused, but a devolutive appeal was 
granted. 

He therefore applies to this Court for a mandamus to compel the Judge 
to grant a suspensive appeal. 

The answer of the Judge recites the proceedings in the case of the 
State, ex rel., Doherty v. Ingram, aud the reasons for which he refused g 
suspensive appeal. 

The merits of the controversy, in regard to the office of sheriff, are 
not involved in the matter now before us. Our enquiry is, not whether 
the judgment is erroneous, but whether the relator, Ingram, is entitled 
to a suspensive appeal. In the language of Mr. Justice Slidell, in ez 
parte Emanuel, 4 An. 424, ‘until the judgment is before us we cannot 
pronounce it right or wrong.” 

The right of an appeal in this case is conceded by the respondent, yet 
he claims that it ought not to be suspensive. He cites the case of ex 
parte Emanuel, alluded to above, as authority, and presents also an able 
argument in favor of his position, drawn from considerations of public 
policy. He also enquires to whom an appeal bond should be payable, 
and how it could be collected. 

The writ of mandamus belongs to the class of orders described in 
chapter 10, of the 2d part of the Code of Practice. The right of appeal 
from such orders, when final, has been repeatedly recognized by the 
Supreme Court, whenever the amount involved has been sufficient to 
give the Court jurisdiction. See 6 M. 570; 8 N. S. 313; 1 La. 421; 2R, 
496; 8 R. 5; 6 An. 38. 

And, although in ex parte Emanuel, the Court refused a mandamus to 
compel the granting of a suspensive appeal from an order discharging, 
by habeas corpus, an insolvent debtor, yet the Court was equally divided 
on the point, and the decision of the court below, refusing a suspensive 
appeal, was affirmed only in virtue of the constitutional provision then 
in force. Constitution of 1845, Art. 68. We cannot regard this case as 
binding in the matter now before us, inasmuch as, firstly, the Court 
was equally divided; and, secondly, the case being one involving a ques- 
tion of personal liberty might well have presented considerations which 
do not urge themselves in the suit at bar. 

The objection raised by the respondent, as to the appeal bond, and the 
impossibility of determining to whom it should be payable, or by whom 
it should be collected, applies with equal force to a devolutive appeal, 
which requires a bond also payable toa proper appellee, though ina 
smaller amount. Yet the respondent admits, and we think it well settled 
by decision, that a devolutive appeal will lie, and we are of opinion that 
a bond for a suspensive appeal could be readiiy framed, payable to the 
appellee, Doherty, in such amount as the Court below should determine. 

We find therefore, that the right to some sort of appeal, in a case like 
the present, exists, and we cannot discover any provision of law which 
prevents such appeal from being taken in the suspensive form. A 
careful examination of Art. 564, 565, 575 and 580 of the Code of Practice, 
shows that the right to a suspensive appeal is the rule, and that it stays 
proceedings, except in cases specially excepted. 

It is true, as urged by respondent, that inconveniences may result from 
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such stay of proceedings. The ‘‘law’s delay” is generally inconvenient 
for a plaintiff. But we think the inconveniences of the Opposite course 
would be still greater. 

It is therfore ordered, adjudged and decreed that a peremptory 
mandamus issue herein as prayed for, and according to law, directing the 
Judge of the Sixth Judicial District Court of Louisiana to grant a sus- 
pensive appeal to this Court, in the case of the State ex rel. Timothy 
Doherty v. George Ingram, with costs. 





No. 1429.—Mary G. Suaw, wife, etc. ». AnTemus Hrxz et al. 


A married woman may invest in her own name, and for her individual benefit, her paraphernal 
funds under ber separate administration and control. 

The declaration in the act of sale, tuat the property was paid for out of the separate funds of the wife 
will not relieve her from the burden of proving that the purchase was made with her paraphernal 
funds under her separate administration. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Breaux & Fenner, A. Hennen and Paris Childress, for plaintiff and 
appellee. H. A. Morse, for defendant. 

Wrty, J. This is an injunction taken out by plaintiff, to restrain her 
husband’s judgment creditor, Artemus Hill, from selling two lots and 
improvements in Algiers, which she alleges is her paraphernal property, 
the same having been bought by her, in the month of May, 1855. The 
deed was passed before H. Paul Caire, Notary, and was not recorded 
till after the seizure, to wit: 2nd February, 1866. 

Plaintiff was a married woman at the time the purchase was made in 
her name, and was duly authorized thereto, by her husband Charles W. 
Wilson. The act of sale recites that she paid $200 00 cash, ‘‘out of 
funds belonging to her personally,” and executed her note to the vendor 
for $150 00, the balance of the price. 

In January, 1866, this property was seized by the sheriff to satisfy the 
judgment of the defendant, Hill v. Her Husband, Wilson, rendered on the 
10th of November, 1865. 

On the trial there was judgment perpetuating the injunction, and 
decreeing the defendant Hill, to pay $500 00 damages and costs. De- 
fendant has appealed. 

On a careful examination of the record, we find that only two witnesses 
were introduced by plaintiff to prove that the funds with which she 
bought the property in question was her separate funds; and their 
evidence is not conclusive. They do not testify that the funds paid by 
plaintiff, were actually her separate funds, administered by her. 

Watkins testifies that he has known plaintiff since 1853, that ‘ther 
brother gave her money for the purpose of buying a house for herself. 
I saw him give her the money; it was in gold, but I don’t recollect the 
exact amount. He said he gave it to her, for the purpose of buying her 
ahome. It was somewhere about $400 00 or $500 00. This money was 
given her in 1853.” Cross-examiged, he said, ‘‘I did not see the money 
that I have spoken of counted, and I do not know the exact amount, but 
I saw the money handed to Mrs. Wilson.” (See Record, pages 67, 68, 


69, 70.) 
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Abel Rollins, sworn for plaintiff, says: “I know Mrs. Shaw, plaintiff, 
and have known her twenty years, I um not exactly related, but I bave 
been acknowledged and considered by our friends, relatives, ete., as her 
brother. I have acknowledged her as my sister. I knew of the purchase 
of property by Mrs. Shaw. I gave her at one time $500 00, with the 
understanding that she was to purchase a lot in Algiers, as she said, 
This was before she purchased the propert She afterward purchased it, 
She has lived there all the time since, and I have frequently been in and 
out of it. She built a house on it, ete.” This witness further states, on 
cross-examination, ‘‘I am a blood relative of Mrs. Shaw, her mother and 
mine are some how mixed up, and we are not exactly brother and sister, 
but are related. I can state nothing more defiuite in regard to my re- 
lationship, etc.” (See Record, pages 89 ani 90 ) 

According to the testimony of these witnesses, Mrs. Shaw received about 
$:00 00 from Roilins in 1853, for the purpose of buying her a lot in 
Algiers. But she did not purchase the property involved in this litiga- 
tion till the 4th of May, 1855, at least 16 months thereafter. There is no 
positive proof that she used the gold, the ideutical funds, presented to 
her by Rollins, in the purchase of the property. 

There is an allegation in plaintiff's petition, that she purchased the 
property with her separate funds, but there is no allegation that she had 
the administration of her paraphernal funds with which she bought the 
property. She does not claim to have had the separate administration of 
the $500 00 from the time Rollins gave it to her in 1853, till the time of 
the purchase in May, 1855; and there is no proof on this material point, 

She was a married woman not separate in property, and the community 
of acquets and gains existed between her and her husband, of which 
he was the head and master. All property acquired during marriage, 
whether in the name of the one or other of the spouses, is considered 
community, and the debts contracted during marriage belong to the 
community or are chargeable to it. C. C., 2371, 2372. This is the gen- 
eral rule. ‘This court has often recognized an exception to this general 
rule in relation to the purchase of property in the name of the wife, when 
it is paid for, with her paraphernal funds under her separate administra- 
tion, or when it is received as a dalion en payement made to her by a 
debtor for a separate and paraphernal claim of hers, the property does 
not belong to the community, but she becomes the separate and exclusive 
owner of it.”” 12 R. 579, 580, 581 and 582, and the authorities there cited. 

We fully recognize the right of the wife to invest her paraphernal 
funds, while in the administration of her paraphernal property, as a 
legitimate investment of money under her separate control. But in 
order to acquire separate or paraphernal property by purchase during 
the marriage, the wife must show that she has purchased the same in her 
own name, with paraphernal funds under her separate administration. 

We do not think the plaintiff in this case has established this material 
fact. Indeed, under the allegations of her petition, she could not in- 
troduce proof if objected to, that she was administering her paraphernal 
funds, separately from her husband. The mere declaration in the act of 
sale does not relieve the wife from the burden of proving that the pur- 
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chase was made with her separate funds under her own administration. 

We are of opinion that the note executed by the wife to the vendor 
for $150 00, the balance of the price, was a community debt. C. C., 2372. 

And from the law and evidence, we are bound to conclude that the 
property involved in this suit, belongs to the community, and is not the 
separate or paraphernal property of plaintiff, and that the injunction 
must be dissolved. 

It is therefore ordered, adjudged, and decreed, that the judgment of 
the court below be avoided and annulled, and it is now ordered that there 
be judgment in favor of defendant dissolving the injunction taken out 
by plaintiff in this case, at the costs of plaintiff. 





No. 1082.—Anranam C. Myers, Testamentary Executor, etc. ». Jonw 
MircHELL. 


In an ordinary suit for debt. where the amount in dispute does not exceed five hundred dollars, tho 
appeai wi!] be dismissed sor want of jurisdiction. Constitution of 1864, Article 74. 

AState Constitution may be retroactive. and may divest vested rights. 

A State is without power to pass any law impairing the obligations of a contract. 

A case appealed to the Supreme Court under the Constitution of 1°64, and transferred by act of the 
Legislature to the Supreme Court created by the Constitution of 1868, stands before the court in 
the same position with a case brought up on appeal since the adoption of the Constitution. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
C. M. Conrad & Sons, for plaintiff and appellee. 7. H. Howard, for 
appellant. 


Howe, J. On the 12th of June, 1866, judgment was rendered in this 
case in favor of the plaintiff by the court a qua, for the sum of three 
hundred dollars, with eight per cent. interest from the 2lst February, 
1862, until paid, and costs. 

On the 13th of June, 1866, the defendant appealed, and on the 7th of 
November, 1866, the transcript of appeal was filed in this court. 

The plaintiff now moves to dismiss the appeal, on the ground that the 

amount of the judgment is not sufficient to confer jurisdiction on this 
court. ‘ 
By the Constitution of 1868, article 74, the jurisdiction of the Supreme 
Court in civil matters extends to ‘‘all cases where the matter in dispute 
shall exceed five hundred doilars, and to all cases in which the constitu- 
tionality or legality of any tax, toll or impost of any kind or nature 
whatsoever, or any fine, forfeiture, or penalty imposed by a municipal 
corporation, shall be in contestation, whatever may be the amoun; 
thereof.” 

It is admitted that the case at bar, being an ordinary judgment on 
promissory notes, is not one of those included in this enumeration, but 
it is contended on behalf of the appellant that inasmuch as he had the 
right to appeal on the 13th of June, 1866, and took his appeal, his rights 
as an appellant became ‘‘vested rights,” which the Constitution of 1868, 
could not lawfully, take away. 
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In our opinion this view is erroneous. Even if a vested right exist, ag 
claimed, (which we are by no means ready to admit,) it may have beep 
lawfully taken away by a new constitution, provided the obligations of g 
contract were not impaired. 

A prohibition which would control the people of the State in this 
regard, if in existence, would be found in the Constitution of the United 
States, but that instrument will be searched in vain for any such limita. 
tion on the popular will. 

A State Constitution may be retrospective in its operation, and may 
divest vested rights, yet if it do not impair the obligations of a contract 
or partake of the character of an ex post facto law, it will not contravene 
the Constitution of the United States. Satterlee v. Matthewson, 2 Peters, 
880. Charles River Bridge v. Warren Bridge, 11 Peters, 420. 

It will be readily perceived, that the prohibitions contained in the 
Constitution, article 110, respecting vested rights, are addressed only to 
the government organized under the Constitution, and cannot be deemed 
to control the people in framing and adopting the constitution itself, 

It has been urged again, that the right to prosecute the appeal in this 
and similar cases has been preserved by articles 149 and 151, of the new 
Constitution; the former of which provides that all rights, actions, 
prosecutions, claims, contracts, and all laws in force at the time of the 
adoption of this Constitution, and not inconsistent therewith, shall con- 
tinue as if it had not been adopted,”’ etc., etc.; and the latter of which 
directs that ‘‘ the General Assembly shall provide for the removal of 
causes now pending in the courts of this State to courts created by and 
under this Constitution.’”’ We cannot assent to this doctrine, but on the 
contrary, we think it is clear, that the right of appeal in this case is one 
that is “inconsistent” with the terms of the new Constitution, and is not 
continued by article 149, and that article 151 cannot save it. It is true 
that by the latter article the Legislature is required to provide for the 
removal of causes pending in the late Supreme Court to the present 
Supreme Court, and has done so; but ncither this injunction, nor its 
fultilment seem to affect the jurisdiction of this court. ‘The causes have 
been transferred, the records are on file in this court, and it seems clear 
that the question whether the cause shall be tried or dismissed, must be 
determined by article 74. 

It is indeed urged in the discussion of this subject, that if this court 
has no jurisdiction by reason of the insufficiency of the amount in dispute, 
it can make no order in the case, and therefore, cannot make un order 
dismissing the appeal. This theory is ingenious, but unsound. A cuurt 
can always say that it has no jurisdiction of a case, and dismiss it with 
costs. In this respect we can perceive no difference between a case 
transferred to us by an act of the Legislature in compliance with the 
constitutional command, and a case brought to us by an appellant, since 
the organization of this court. 

It is therefore ordered, that the appeal herein be dismissed, with costs, 
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No. 1133.—Epwarp Tompson & Co. et al., ». ALFRED Mouton. 


Anagreement to submit a controversy to arbitration, does not carry with it the idea of submitting 
it to a judicial tribunal for settlement. 

The words “ arbitration and amicable lawsuit,” used in an obligation or agreement between parties, 
are not convertib e terms. Tue former carries with it the idea of settlement by disinterested 
third parcies, and the latter by a triendly submission of the points in dispute to a judicial tribunal 
to be determined in accordance with the forms of law. 

Suit cannot be brought to enforce a conditional obligation, until the condition has been fulfilled. 

Where suit has been Lrought on a conditional obligation, and the evidence discloses the fact that 
the condition has not been comphed with, a judgment of nonsuit should be rendered against the 
plaintiff. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Miles Taylor, for plaintiffs and appellants. E. W. Huntington, for 
defendant. 

Reporter.—This case was decided in the month of June, 1868, by the 
Supreme Court, organized under tle Constitution of 1864, and a rehearing 
was granted by that tribunal just betore the adjournment of the Coart. 
It was then by act of the Legislature, transferred with all other cases 
then pending to the Supreme Court under the Constitution of 1868. This 
Court, on # re-examination of the case on rehearing, affirmed the princi- 

les on which the case had been decided, but changed the decree to a 
judgment of nonsuit instead of a final judgment fur the defendant. 

Instey, J. The plaintifs sue to recover from the defendant the 
amount of a penal obligation inserted in an agreement entered into by 
the latter, professedly as the agent of the master and owners of the - 
steamship R. R. Cuyler, for whom it appears he was not authorized to 
act, but by which agreement he bound himself personally, in the manner 
stated therein. 

The plaintiffs were the consignees, respectively, of certain articles of 
merchandise, shipped to them on the Cuyler, at New York, fur the port 
of New Orleans, and which freight was delivered to them in a damaged 
condition. 

The defendant, who was the general agent of the steamship R. R. Cuy- 
ler, disputed the liability of the master and owners, and in order that he 
might have time to confer with them respecting an amicable or legal set- 
tlement of the claim, the plaintiffs, consignees of the damaged articles, 
agreed not to institute in the meantime legal proceedings against the 
ship. The agreement contained the following stipulations: 

1st. That the said Alfred Moulton shall be allowed sufficient time, say 
about thirty days, to correspond with the owners of said vessel, touching 
the adjustment of the claims of the said consignees, for the damage 
aforesaid. ' 

2d. That if, after the lapse of the aforesaid time, the said owners should 
refuse to pay said damage, the dispute shall be determined by an amica- 
ble lawsuit, or submitted to arbitration, one of the arbitrators to bo 
selected by the consignees, and the other by the owners of the vessel, 
and in case the arbitrators should not agree, they shall nominate an um- 
pire, whose decision in the premises shall be final. 

8d. That in case either party should appeal from, or contravene the 
award, he shall pay to the other party a penalty of ten thousand dollars. 
4th. That the said Alfred Moulton shall be liable in the place of said 
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captain and owners, in case they should fail to satisfy such judgment or 
perform such award as may be rendered or made in favor of said consig. 
nees, and against said captain and owners, of and concerning the controversy 
aforesaid. 

At the expiration of the thirty days, during which no legal proceedings 
were taken against the steamship, the plaintiffs, having received no com 
munication whatever from the owners or their agent, on the 5th January, 
1866, gave notice in writing to Alfred Moulton, agent of the owners’ of 
the steamship, that they had selected a person to act as arbitrator, who 
had accepted the appointment, and called on him in his capacity of 
agent, for the owners of the steamship, and also as a party to the agree. 
ment or contract in question, to select an arbitrator, and to proceed to 
the determination of the dispute, as to the damage done to the merchan- 
dise, according to the true intent of the parties toit. To this notice 
Moulton replied by letter, dated 8th January, 1866, and stated that hay- 
ing no authority from the owners of the steamship ‘‘R. R. Cuyler” to 
act in their names, in the matter of ‘‘ your” claims against the aforesaid 
vessel, I must respectfully decline to comply with the request contained 
in your communication; I would also add that my understanding and 
reading of the second article of the agreement entered into between us, 
does not make it compulsory to arbitrate the matter in dispute, but 
leaves the question to be determined by an amicable lawsuit, or submitted 
to an arbitration. Against the plaintiffs’ demand, the defendant, on hig 
plea of the general issue, had judgment in the lower court, from which 
the plaintiffs appeal. The first question to be disposed of is, is the 
defendant, Moulton, personally bound by the agreement or contract 
entered into by him with the plaintiff, on the 28th October, 1865? 

By Art. 2979, C. C., ‘the attorney cannot go beyond the limits of his 
procuration; whatever he does in exceeding his power is null and void, 
with regard to the principal, unless ratified by the latter, and the attorney 
is alone bound by it in his individual capacity. 

In Richie v. Bass, 15 A. 668, it was held that: ‘‘ Where a contract igs 
entered into by one assuming to act as agent of another, without having 
been authorized to make the contract, such pretended agent is by law 
responsible personally in the precise terms of the contract.” 

By Art. 2981, C. C. ‘If a mandatary communicates his anthority to 
a person with whom he contracts in that capacity, he is not answerable 
to the latter for anything done beyond it, unless he has entered into a 
personal guarantee.” 

The plaintiffs knew that the stipulations of the agreement made by the 
defendant for the persons for whom he undertook to act, needed their 
assent and ratification; and, therefore, the personal guarantee of the de- 
fendant, contained in the sixth clause, was entered into by the defen- 

ant. He promised, and ‘‘ s‘es/ porté fort,” that the parties for whom he 
professed to act, would accomplish what was stipulated for them; and if 
they did not do so, he would himself carry out the agreement, and by 
so doing he became conditionally, but personally bound. C. C. 1883, 
C. N. 1119, 1120, Mareadé, vol. 4, p, 362, 2 430, et seq. 

The third clause of the agreement imposes a penalty of ten thousand 
dollars on either party, who shall appeal from or contravene the award. 
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The second clause provides, that the dispute in relation to damages, 
etc., shall be determined ‘* by an amicable lawsuit, or submitted to arbi- 
tration.” 

Each contracting party puts his own interpretation, as to the mode in 
which the dispute was to be settled—the plaintiff contending that it was 
to be solely by arbitration, whilst the.defendant maintains that it was to 
be accomplished either by arbitration or by an amicable lawsuit. 

No rule of construction is more inflexible than this, that the intention 
of the parties is to be ascertained, and effect given to it, and all the 
clauses of the contract. 

No construction, rendering important expressions useless, is admissible; 
and all clauses must be construed the one by the other, giving the sense 
to each resulting from the entire act. Ex anticedentibus et consequentibus 
fit optima interpreiatio. 

From the-general tenor of the whole act, two alternative modes of 
proceeding to ascertain the damages sustained by the plaintiffs were con- 
templated; ‘‘the dispute,” says the act, ‘‘shall be determined by an 
amicable lawsuit or submitted to arbitration.” 

The words arbitration and amicable lawsuit were not used as converti- 
ble terms, nor does the word amicable, prefixed to the words lawsuit, 
convey the idea of arbitratiou. The correctness of this interpretation 
is manifest by the wording of the sixth clause of the agreement, read in 
connection with the second clause, by which the defendant was to be lia- 
ble for the captain and owners of the R. R. Cuyler, in case they should 
fail to satisfy such judgment, or perform such award as may be rendered 
or made in favor of the said consignees of, and concerning the contro- 
versy. 

~ the terms arbitration and amicable lawsuit, as understood in their 
common and usual signification, the former means a reference or sub- 
mission of a matter in dispute to the decision of one or more persons as 
arbitrators, whilst the latter, an amicable lawsuit is one instituted in a 
court of justice seriously, but in a friendly spirit, in order that some 
matter in controversy may, by a judicial decree, be settled definitely, as 
cheaply, and with as little delay as possible. 

‘A submission to judicial] arbitrators, in accordance with Art. 444 of the 
Code of Practice, e¢ seg, was not intended, as such a reference could have 
only been directed by a judge during the pendency of a suit, and that 
would have rendered necessary a resort to two modes of proceeding 
when only one mode was provided for,—arbitration, or an amicable law. 
suit. 

Had it been agreed that the dispute should be settled solely by an am- 
icable lawsuit, would it not be a strained construction of that term to 
hold that mode of proceeding identical with a submission to arbitrators? 
and would it be less so, to interpret the two terms, placed in opposition 
with each other, to mean one and the same thing? 

The conditional undertaking of the defendant was ‘‘to satisfy such 
judgment, or perform such award as might be rendered or made in favor 
of the consignees and against the captain and owners of the R. R. Cuy- 
ler; and if arbitration is now impracticable, it is incumbent on him to 
68 
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satisfy such judgment as may be rendered in an amicable lawsuit, if 
those for whom he acted refuse to do so, otherwise, he is liable on hig 
penal obligation, after being put legally in mora, which is an essential] 
prerequisite to an action on a penal obligation.” C. C. 1906. 6 R. 450, 
10 R. 425. 

The very able argument of the plaintiff's counsel has failed to satisfy 
us that there is any error in the judgment of the lower court. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court appealed from be and it is hereby affirmed, the costs of 
appeal to be paid by the plaintiff and appellant. 





On REHEARING. 

Lupetia, C. J. In this case, having decided that the potestative con. 
dition, upon which the penal clause was to become exigible, had not 
happened, the Court should have rendered judgment as in case of nonsnit, 

Where the demand is premature, or if the obligation be conditional, 
and its execution be demanded before the condition has been fulfilled, 
the suit must be dismissed, leaving to the party his right to bring his 
action in due time. C. P., Art. 158. 13 La. 404. 18 La. 537. 

It is therefore ordered, adjudged and decreed that the judgment of 
this Court, rendered on the 4th day of May, 1868, be amended, and that 
the judgment of the District Court be avoided and reversed. It is fur. 
ther ordered, adjudged and decreed that there be judgment in favor of 
the defendant as in case of nonsuit, that the plaintiffs pay the costs of 
the lower court, and that the defendant and appellee pay the costs of the 


appeal, 


A we 





No. 1381.—Anne B. Wrixrys v. Ginuis & Feravson, 


The words, “ protest waived,’ written on the back of a promissory note, will not dispense the holder 
trom making demand, and giving notice to the endorser. 

The burden of pro: f is on the hoider ot a promissury note, under the general issue, to show the date 
of the waiver of protest. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
‘\ A. N. & H. N. Ogaden, for plaintiff aud uppeliee. Clarke & Bayne, 
for defendants. 

Howett, J. This is a suit against the endorsers of a promissory note, 
in which the main question presented for our decision is, whether or not 
the words, ‘‘ protest waived,” dispense with demand and notice, and 
convert a conditional into an absolute obligation on the part of the en- 
dorsers? 

It is conceded that by the jurisprudence of this State, for more than 
twenty years, such a waiver does not dispense with notice to the endorser; 
but plaintiff's counsel contend that our jurisprudence on this point is 
erroneous, not founded on reason, and not in accord with that in other 
States and countries, and they refer us to Parsons on Notes and Bills, to 
sustain their position. 

We have examined this author attentively, and find that he adopts the 
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doctrine in the case of Coddinglon v. Davis, 3 Denio’s New York Reports, 
page 17, which is contrary to the doctrine here; but that case was before 
our predecessors, and after full consideration, they adhered to the rule 
Jaid down by the Supreme Court of the United States, in the case of the 
Union Bank v. Hyde, 6 Wheaton’s Rep. 574, which has ever since pre- 
yailed here, and we do not see that Mr. Parsons has adduced any authority 
or reasoning beyond that which has already been cousidered by this tri- 
banal, nor shown that the doctrine recognized in this State is not in 
accord with that of most other States and countries. See Parsons on 
Notes and Bills, vol. 1, p. 576, edition of 1867, and conira, 1 A. 312.. 6 A, 
470. 14 A. 305. Story on Notes, 3272. Bailey on Bills, 245. 

The argument of plaintiff’s counsel, though justly entitled to much 
credit, and the authorities cited by him, are not sufficient to overthrow a 
rule of commercial law, sanctioned by repeated, uniform judicial action, 
and entering into mercantile transactions for more than twenty years. 

The question as to the date of the waiver, whether at, before or after 
maturity, cannot avail plaintiff in this case, as under the geveral denial 
of the defendants, the burden of proof was on her to show the date, if 
important, and no evidence to this point was adduced. 

It is therefore ordered that the jndgment appealed from be reversed, 
and that there be judgment dismissing piaintaff’s demand, with custs in 
both courts. 


Rehearing refused. 


oO 





No. 1390.—Amaron Lepovux v. A. A. Jones et al.—G. A. Sanrorp. 


Where the lessee abandons the premises leased, he becomes from that moment responsible for the 
whole amount of the rent due on the lease, and the lessor may relet the premises. In such a case, 
the amuunt of rent received will go to the credit of the first lessee. 

The lessor is not bound to enforce his privilege against the les<ee betore pursuing the sureties. 

The failure of the le-sor, to relet tne premises after they have been abanduned by the lessee, will not 
discharge the sureties. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
T. J. Cooley, for plaintiff and appellee. AlcCuy & Luzenberg, for 
defendant. 

Wxty, J. This is an action by plaintiff against his lessee, Jones, and 
his sureties, Whitney & Sanford, based upon a written contract of lease, 
to recover of defendants, in solido, the sum of $3,437 50, and interest, for 
the balance due on the lease of a dwelling-house, from 1st December, 
1860, till 30th October, 1863. There was judgment against all the par- 
ties, and Sanford alone has appealed. 

On 21st July, 1862, Jones vacated the premises, and returned the keys 
to plaintiff’s agent, who received them, but at the same time declared his 
intention of holding all parties to the lease liable for the rent due, and 
to become due. ‘ 

There is no contest over the facts. 

The question submitted to us for determination is, whether the sureties 
of this contract of lease have been discharged from their lability by any 
act of plaintiff? 
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On the day of the execution of this contract of lease, the parties in. 
curred the full measure of their respective obligations to each other, 
The legal obligation was perfected as to all the parties. Sanford, the 
appellant, by signing the written contract of lease as security, undertook 
to guarantee to the lessor that the lessee would in every respect discharge 
the duties of a faithful tenant, and pay the rent. 

This guaranty or obligation of Sanford was one of the conditions upon 
which the lessee, Jones, was permitted to lease the dwelling-house from 
plaintiff. 

Now, what act has plaintiff done in contravention of his duty as lessor? 
He accepted the keys of his own house, which the lessee had sent him 
after he had abandoned it. 

He never agreed that said lessee might abandon the property, but 
promptly notified him that he would hold the sureties liable for all the 
rent due, and to become due. 

Now Sanford contends that he should be released from his contract: 

First. Because the lessor never notified him of the abandonment of 
the premises on 21st July, 1862. 

Second. Because the lessee was permitted to remove his personal 
effects from the house, without any effort being made by plaintiff to en- 
force his lien. 

Third. Because the lessor failed to relet the house, on the application 
of Dr. Ready. 

Fourth. Because United States soldiers occupied the premises after 
they were abandoned by the lessee. 

We will notice the points presented by appellant in the order in which 
they are made by him. 

1. We know of no law making it the duty of the lessor to notify the 
surety of the lessee, that the premises have been abandoned. 

It is enough that the lessor did no act to produce the abandonment, or 
impair the terms of the contract of lease, or alter the thing ‘‘ during the 
continuance of the lease.” C. C. 668. 

2. The law does not require the lessor to enforce his lien against the 
lessee before the surety can be held liable. 

In the case of Parker v. Alexander et al., this Court said: ‘It is not 
necessary, to enable a lessor to preserve her recourse against the surety 
of her lessee, that she should enforce her lien against the lessee himself. 
It is enough that she has done no act to destroy or impair the privilege; 
or which could have prevented her, at any moment, from subrogating 
the surety to all her rights. A surety is not discharged by the mere 
omission of the creditor to enforce or preserve a privilege.” 2 A. 188, 

8. The failure to relet the house, did not discharge the surety, Sanford. 

In the case of Holden v. Tanner, this Court remarked that: ‘It is 
well-settled, as part of the law of landlord and tenant, under our juris- 
prudence, that the lessee, who, without lawful cause, abandons the pre- 
mises before the expiration of the lease, isat once bound for the rent of the 
whole term, and that the lessor does not destroy his recourse against the 
lessee, by letting them to new tenants, being, however, equitably bound 
te make an allowance to the original lessee for what he may thus collect.” 
6 A. 74, 75 and 76, 
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” Our predecessors further remarked in that decision, that ‘‘ the lessor, 
if he thought proper, might have left the premises wholly unoccupied, and 
the lessee, and then his surety, would have been answerable for a larger 
gam.” 

4, In answer to the fourth position taken by appellant, we will state 
that this Court cannot perceive any reason why the surety of the lessee 
should be discharged, because after the lessee had voluntary abandoned 
the premises, without any lawful cause, the United States soldiers may 
have occupied the premises, especially as it is not shown that the lessor 
was instramental in producing this occupancy. 

It is therefore ordered that the judgment of the court below be affirmed, 
with costs, 
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No. 1349.—Joun Brap v. The Heirs of Henry Doyat, deceased. 


Notice of protest served on the attorney in fact will not bind the endorser, unless the power of 
attorney expressly authorizes him to accept notice. 

The functions of an attornéy in fact come to an end by the death of the principal. 

The holder of a promissory note, 18 required to show the use of reasonable diligence to find out the 
fesidence of the endorser, when it is unknown to him. 

Where an endorsor of a promissory note has died, notice of the dishonor must be given to his legal 
representatives. 


PPEAL from the Sixth District Court, of New Orleans, Duplantier, J. 
Race, Foster & E. T. Merrick, for plaintiff and appeliant. Campbell, 
Spofford & Campbell, and Elmore & King, for appellees. 


TatiaFERRO, J. The plaintiff seeks torender the defendants liable,as heirs 
of the late Henry Doyal, under his alleged endorsement of a promissory 
note for $5,700, drawn by R. A. Stewart on the 28th of January, 1859, 
and made payable twelve months after date, with interest at eight per 
cent. per annum from date of the note. The defence is, that having no 
knowledge of the existence of such a note, they can neither admit nor 
deny the signature of their ancestor; but they disclaim all liability what- 
ever to the plaintiff, and hold him to strict proof. 

The defendants had judgment in their favor, and the plaintiff appealed. 

We consider the endorsement of Doyal fully established. The main 
question in the case is as to the sufficiency of the notices of protest to 
bind the endorser or his heirs. The note was drawn payable to the order 
of Henry Doyal, and by him endorsed before maturity; and as it seems, 
for the accommodation of the drawer. If was made payable at the Citizens’ 
Bank in New Orleans, became the property of John Bird, of Missouri, 
whose agent Abram Bird, being in the parish of East Baton Ronge in 
this State, placed it in the Branch of the Louisiana State Bank, at Baton 
Rouge, for collection. Pike, the cashier of the Branch Bank, transmitted 
it to the parent bank in this city, and when due, it was duly protested 
for non-payment. The notary’s certificate sets out that the notices of 
protest ‘‘were served on the parties respectively in the manner following, 
viz: On R. A. Stewart, drawer, H. Doyal, A Bird, and Wm. 8. Pike, 
cashier, all enclosed to the address of the latter at Baton Rouge, Lonisi- 
ana, and put in the post-office of this city, on the date of said protest in 
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time for the first mail thereafter. Duplicate notice for H. Doyal, en. 
dorser, left at the office of Mr. Ph. Rotchford, his attorney in fact, with 
Mr. S. Brown, as directed by C. A. F. Rondeau, cashier.” 

It is in proof that Henry Doyal died on the 29th of January, 1859, one 
year and two days before the date of the protest. That suits were instituted 
against his executors; in one case, on the 16th of February, 1859, and 
in another, on the 26th of September of the same year; that the large 
commercial house of Rotchford, Brown & Co., of New Orleans, were the 
factors of Henry Doyal for many years, and up to the time of his death, 
receiving and disposing of the sugar crops of four large plantations, and 
furnishing them with all needful supplies; that the same house coutinued 
to do the business of these plantations after Doyal’s death, doing the 
business of the executors; that Philip Rotchford the priue:pal member 
of the firm, was appointed by Doyal, his agent and attorney in fact, with 
general and special powers, by a notarial act ex-cuted in 1845, and that 
he continued to act under this procuration during Dvyul’s lifetime, 
some fourteen yearsor more. This act authorizes Philip Rotchford to 
draw and endorse promissory notes in the name of Henry Doyal, and to 
make notes payable to the order of Philip Rotchtord, either for the use 
of said Philip Rotchford, or of Henry Doyal; to draw and endorse bills 
of exchange, domestic or foreign, and generally to do and perform all, 
and every other act that may be requisite and necessary, touching the 
premises as fully and effectually as the said Dvyal himself might or 
could do.” 

Henry Doyal lived in Ascension parish, and his post-office was New 
River. These facts seem to have been well known in New Orleans, 
within the range of his business transactions, which appear to have been 
quite large and extensive. The notary who protested the note appears 
to have been ignorant both of Doyal’s post-office, and of his decease. 
Pike, the cashier of the Branch of the State Bank of Louisiana at Baton 
Rouge, to whom the notary enclosed notices for the parties to the note, 
testifies that he has no distinct recollection of receiving any notice. He 
says: ‘‘It was my invariable habit on the same day on which I received 
notices to parties out of town, to send them by mail to their address at 
their proper post-offices, if known to us. I am positive they were dis- 
posed of, as I have stated, if I received them; but I have no recollection 
of having received them. Brown, to whom at the oflice of Philip Rotch- 
ford, the attorney in fact, the notary says in his certificate, that he 
delivered the duplicate notice to Henry Doyul, testifies, that had the 
notice of protest been left with him, as stated in the protest, it would 
have been handed to Philip Rotchford.” 

James W. Rotchford testified, that if the notary had enquired at the 
office of Rotchford, Brown & Co., where Henry Dvyal lived, he could 
have obtained the information from any person in the office. 

In the case of Hoff v. Baldwin, 12 M., p. 701, quoted in the brief of 
the plaintiff’s counsel, the notary who protested the note, swore that he 
was generally in the habit of giving notices on all protested notes and 
bills, and that he presumed he gave notice to the defendant, as he was 
requested to be very particular ubout it; but that he had no distinct re- 
collection about notifying the defendant, having had a great deal of 
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protesting to do that summer. This court decided the testimony in- 
sufficient to establish notice. We think that case stronger than the one 
made out by the testimony of Pike, the most important introduced by 
the plaintiff in this case, for the notary in the case cited founds his 
presumption of having given notice, not upon his practice alone, but 
also, upon a fact stated, namely: that in that instance he had been re- 
quested to be very particular about giving the notice. There is no 
distinct fact stated in Pike’s testimony, to warrant a presumption by him 
that he even received the notices, much less that heserved them. His 
testimony is altogether hypothetical. He has no recollection of having 
received the notices, but is positive if he did receive them, they were 
disposed of as he stated, because it was his invariable habit to transmit 
notices to the parties on the same day on which they were received. 

The service of the duplicate notice to Doyal upon Rotchford, so long 
the attorney in fact of Doyal, is problematical, if we give full weight to 
the evidence of Brown, to whom the notary certifies he delivered it. The 
power of attorney does not specially authorize the mandatary to receive 
notice of protest; and the power to receive notice is not necessarily. in- 
eluded in that of endorsing. 4th N. S. 88. Butif the procuration had 
contained the specific power to receive notice, it could not have availed 
the plaintiff, as the mandate expired by the death of Doyal, a year before 
protest was made. C. C., 2996. 2 Cranch, 517. Ibid. p. 685. 

In the case of the Louisiana State Bank v. Dumortract, 4th An. 484, 
relied upon by plaintiff's counsel, a notice directed to a party then 
deceased, was regularly served upon the executor. The court held the 
service sufficient to bind the estate. In the case before us we find no 
evidence tending to show that the notice directed to Doyal was received 
by his executors. The evidence is equally defective to show that the 
notice to Henry Doyal, the decedent, was received by his son, Henry R. 
Doyal, as urged by plaintiff. There being executors in office at the time 
of the protest of the note, the service would more properly have been 
made upon them. 

We consider it well settled that the holder of a bill or note, is required 
to show the use of reasonable diligence to find ont the residence of the 
endorser when it is unknown to him. 1 N. 8. 328. Chitty on Bills, 
267 and 275. 12M. 81. 

The evidence in the record satisfies us that the exercise of a moderate 
degree of diligence would have put the notary in possession of the fact of 
the decease of the endorser long before, and the names and residence of 
his executors. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts, 








544 SUPREME COURT OF LOUISIANA, 








Hennen v. N. UV. and Carroliton Railroad Company. 





No. 1222.—Duncan N. Hennen v. Toe New OrvEAns anp Carromstoy 
RaitRoaD CoMPANY, AND JoHN KIDDLETON. 


Where a rule has been continued indefinitely by the District Judge, and afterwards fixed for trial on 
motion of the party in whose favorit is taken, the party against whom the rule has been taken, 
must be notified of such fixing for trial. 


PPEAL from the Fifth District Court of New Orleans, Leawmong, J, 
D. N. Hennen, in propria persona. C. Roselius, for defendant, J 
McConnell and Miles Taylor, for J. Kiddleton. 


Hower, J. The plaintiff in this case alleged in his original petition 
that, in the year 1844, he and John Nicholson purchased from the de- 
fendant, the New Orleans and Carrollton Railroad Company, certain lots 
of ground in the city of New Orleans, for the price of $19,050; and that 
in the year 1852, he acquired the interest of Nicholson; that afterwards 
a bill in equity was filed against him in the Circuit Court of the United 
States by Myra Clark Gaines, claiming these lots as heir of Daniel Clark, 
her father, and that on app:al, the Supreme Court of the United States 
rendered a decree in favor of Mrs. Gaines, declaring her to be the right- 
ful owner of the lots in question, and remanded the case to the Circuit 
Court with orders to place Mrs. Gaines in possession, and to order an 
account of the rents and profits from May 13, 1844, to be given by 
petitioner to Mrs. Gaines ; that petitioner was thereupon evicted from 
possession of the property; that the New Orleans and Carrollton Railroad 
Company, sold the property to petitioner and Nicholson with fall war- 
ranty, and petitioner had been subrogated to all of Nicholson’s rights; 
and that he therefore, claimed judgment against the Company for the 
price ($19,050,) with interest from the date of eviction, reserving his 
right of action for such further sum as he might be thereafter declared 
to be liable for, to Myra Clark Gaines. 

The defendants answered, and called ir warranty John Kiddleton, their 
vendor, and Azelie Lavigne, the vendor of Kiddleton; and Kiddleton ap- 
peared and answered. The plaintiff thereupon, filed an amended and 
supplemental petition, claiming, in addition te the price paid for the 
lots, the reimbursement of such sums as he might be adjudged to pay 
Mrs. Gaines for costs and for mesne profits, or rents and revenues. To 
this supplemental petition the defendant, Kiddleton, excepted on the 
ground, that he could not safely answer, until plaintiff should files 
detailed statement of the amount and items of both the claim for ests, 
and for rents and profits. 

The exception was maintained, and fifteen days allowed to plaintiff to 
file a detailed account. The account not having been filed within the 
time thus prescribed, the defendant, Kiddleton, took a rule to show cause 
why the plaintiff's petition and suit should not be dismissed. A copy of 
this rule was served on plaintiff, and the rule was continued several 
times. On the 18th of May, 1866, it was continued indefinitely; on the 
19th, it was again fixed by the counsel of Kiddleton for the 23d; 
but no notice of such fixing appears to have been given to plaintiff, and, 
on the 23d, the plaintiff being absent, and not represented, the rule was 
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nat absolute, and the suit, including the original petition as well as the 
one excepted to, dismissed. From the judgment of dismissal, the plaintiff 
appealed to this court. 

There was error in the judgment. 

Even if the plaintiff had been regularly notified of the hearing of the 
tule for the 23.1 of May, it is difficult to see how the maintenance of the 
exception could have properly had any effect upon the plaintiff’s original 
petition. But without expressing any opinion on this point, it is enough 
to say that the plaintiff was entitled to notice of the fixing of a rule, 
which had been continued indefinitely, in the same manner as he would 
have been entitled to notice of a new rule, and the case should therefore 
be remand: d, that the rule may be regularly heard. 

It is therefore ordered and adjudged, that the judgment appealed from 
be avoided and reversed, and that this case be remanded to the District 
Court, for further proceedings therein, according to law, the appellee, 
Kiddleton, to pay the costs of the appeal. 





No. 1371.—Mrs. J. M. Etxry, Tutrix, ». Mrs. J. H. Harvy and Huspanp. 


The vendor's privilege on movables, can only be enforced while the goods are in the possession of 
the vendee, except in case of aspecial privilege granted by statute. 


PPEAL from the District Court, Parish of Jefferson, Cazabat, J. 
Randolph, Singleton & Browne, for plaintiff. E. Howard McCaleb, 
for defendants. 

Howett, J. The defendant, Mrs. Harvy, is sued as a married woman, 
separate in property, for the amount of a bill of certain house furnishing 
goods, with the vendor’s lien thereon, alleged to have been sold and 
delivered to her in November, 1866, by Lewis Elkin, since deceased. The 
defence is a general denial, with the allegation that if any one is indebted 
to plaintiff for said goods, it is Messrs. Banks, Loring & Co. 

The District Judge came to the conclusion, that Banks, Loring & Co., 
were personally responsible to plaintiff for the payment of the account, 
but decreed that the goods sequestered in the possession of defendants 
be sold to satisfy plaintiff's claim; from which judgment this appeal is 
taken. 

Several bills of exception appearin the record, but the view we havo 
taken of the case, renders it unnecessary to pass on them. 

We concur in the opinion of the Judge a quo, that there is sufficient 
evidence properly admitted, to show that the contract of sale was really 
made between L. Elkin and Banks, Loring & Co., and that the credit 
was given to the latter, but we think he erred in giving a decree in rem. 
The vendor’s privilege can only be enforced in a proceeding against the 
vendee on the movables while in his possession, except in case of a 
special privilege granted by statute. C. C., 3194. 

In this case Banks, Loring & Co., were the purchasers, and the goods 
were delivered by the vendor to the defendants for whom they were 
bought, hence they were not in the possession of the purchasers, but of 
69 
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third p. +- us not shown to hold for said purchasers, and against the 
latter, this suit is not brought, nor is ita suit in rem. We think the 
defendants, against whom judgment is asked, is shown not to be liable, 
and besides she is shown not to be separate in property. 

It is therefore ordered, that the judgment appealed from be reversed, 
and that the petition and demand of plaintiff be dismissed, at the costs of 
plaintiff in both courts. 


~~ 





No. 1375.—E. H. Roqurst anp W.W. Gitxrnson v. CHartes C. Pickers, 


The payee of a promissory note, endorsed by him after maturity, is not a guarantor, and the holder, 
in order to bind him as endorser, must give notice of non-payment by the maker, the same as any 
other endorser. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 
B. Egan, for plaintiffs and appellants. H. C. Miller, for defendant, 


Wwty, J. This action is instituted against defendant as an endorser, 
to recover $2,249 35, the balance due on the note of T. Coopwood and §, 
C. McThurson, for $6,150, due 1st December, 1860, drawn to defendant's 
order, and by him endorsed, and transferred after due. 

Plaintiffs are the holders of the paper, and they allege in their petition 
that ‘‘at the time of its transfer as aforesaid, said note was long past 
due, and required no protest, as it matured in the hands of said C. 0, 
Pickett, the endorser,” etc. 

It was admitted by the counsel of both parties in open court, on the 
trial in the District Court, ‘‘ that the note sued on was given by defendant 
to Charles Hall after its maturity, as set forth in the answer on file, and 
that it was transferred by Hall to the present plaintiffs, Roquest & Gil 
kinson.” 

The District Judge rendered judgment in favor of defendant, with 
costs, and plaintiffs have appealed. 

‘The question presented for our consideration is, whether the endorser 
of a note, after maturity, can be held liable when there is no evidence of 
a demand of payment of the makers, and when there is no notice of non: 
payment given to him. Is he conditionally or unconditionally bound by 
the endorsement? 

It is laid down in elementary law that, ‘although a note remains ne- 
gotiuble after it has been dishonored, still, in one sense, the endorsement 
and transfer of a note overdue is a renewal of the instrument, which is 
then declared by law payable within a reasonable time, upon demand, 
and the endorser is bouud only upon the same condition of demand upon 
the drawer, and notice of non-payment as any other endorsement.” See 
Edwards on Bills and Promissory Notes, p. 261. 

This same question was presented to this Court, in the case of Hugh 
McCall v. Simon Witkowski, reported in 16 A. 179; and the doctrine is 
there clearly settled, that the transferrer ot a note overdue, is nota 
guarantor, but simply an endorser, whose liability is conditional. 

This Court further remarked in that case, that ‘the defendant, if 
viewed asa transferrer of a debt, only warranted the existence of the 
debt at the time of the trausfer,” 
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We cannot perceive the force of plaintiff's argument, that defendant 
js unconditionally liab.e because he did not add the words ‘ without re- 
course” to his endorsement, 

Nor do we recognize the applicability to this question of conditional 
or unconditional obligation, the principle of equity invoked by plaintiffs, 
that no persun should be permitted to enrich himself at the expense of 
another. 

We have not been able to discover, in the argument of plaintiff's coun- 
sel, any sufficient reason to depart from the well-settled principle of 
commercial law, and the decision by our predecessors on this subject. 
The defendant cannot be held liable in this case. 

Judgment affirmed. 





No. 1862.—W. S. Pree v. Strate or Lovistana. 


Where a judgment by default has been confirmed without sufficient evidence, if admissible, to 
authorize the judgment, the case will be remanded. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Hays & New, for plaintiff and appellee. S. Belden, Attorney Gene- 
ral, and Cooley & Philips, for defendant. 

TatiaFERRO, J. The plaintiff, with others in 1857, became lessees of 
the State Penitentiary, for the term of five years. 

This suit, authorized by an act of the State Legislature in 1867, is in- 
stituted to recover the sum of $64,723, which the plaintiff, averring 
himself to be the sole owner of the claim, alleges to be unpaid. Citation 
was served upon the Governor of the State at the time, but no appearance 
was made on the part of the State, and a judgment by default was ren- 
dered, and afterwards made final. 

A devolutive appeal was taken on the part of the State, after the lapse 
of several months. 

The authorization to the plaintiff to institute this suit, clearly contem- 
plated a full and fair investigation of the claim set up by the plaintiff, 
contradictorily, with the proper representative of the S:ate. Most of 
the evidence introduced, we think inadmissible, and as a whole, the proof 
is insufficient. 

We conclude that justice requires the case to be remanded to the lower 
court. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered, that the case be remanded to the lower court for further pro- 
ceedings according to law, the plaintiff and appellee paying the costs of 
this appeal. 





No. 1378.—Netuican & Von ZinkEN v. GEorGE Muspaca. 


To make the exception of want of amicable demand available as to costs, the defendant must show 
areadiness to comply. 
Where no reason is shown for the appeal, damages will be awarded as for frivolous appeal. 


PPEAL from the Fifth District Court of New Orleans, Leavmont, J, 
J. M. Dirrhammer and C. E. Schmidt, for plaintiffs and appellees, 
Houillon & Schmiut, for appeliaut. 
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TausiaFerRo, J. The plaintiffs allege that the defendant is indebtedto 
them in the sum of six hundred dollars, with interest, at eight: per cent 
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per annum, from 13th February, 1866, as shown by a promissory note — 


drawn by defendant, and made payable on demand to their order. The 
defendant filed an exception, averring waat of amicable demand. Plain. 
tiffs had judgment in their favor, and the defendant has appealed. 

It seems clear that the defence eannot avail the defendant, even as to 
the question of costs; for he has not offered to comply with the demand, 
but on the contrary, resists it. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs. It is further ordered, that 
plaintiff recover thirty-five dollars damages from the defendant, for 
frivolous appeal, 





No. 1406.—Tuomas J. Cooney vc. Josepn R.SHannon et al.—Mavnrice 
Lancuorn, Appellant. 


In order to bind the endorser on a promissory note, the holder must show due diligence in giving 
notice of dishonor by the drawer. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
T. J. Cooley, for self. J. N. Brickell, for appellant. 

TauiAFeRRO, J. This suit is brought on two promissory notes, falling 
due, respectively, in February and March, 1862. At maturity they were 
protested, and notices given. The controversy seems to be confined. en- 
tirely to the note that feli due in March, the defendant, who is the payee 
and endorser, alleging that he was served with no legal notice of protest, 
The plaintiff had judgment for the amount of both notes, and the defen- 
dant, Langhorn, appealed. 

The notes were protested by different notaries. The notary who pro- 
tested the note due in February, served the notice on Langhorn at his 
residence, in New Orleans. The other notary, upon making protest of 
the note due about the middle of March, served his notice by letter, ad- 
dressed to Langhorn at New Orleans, and placed in the post-office of this 
city, and likewise by duplicate notice to the same party, delivered by the 
notary to J. M. Travis, at the office of Joseph R. Shannon & Co. Ran- 
dall, the notary’s deputy, who served these notices, states in his testimony 
in the case, that ‘‘ he placed the notice in the post-office, becanse Mr, 
Langhorn could not be found,” aud that ‘‘ subsequently ascertaining 
that the headquarters of Mr. Langhorn was at the office of Joseph:R. 
Shannon, a duplicate notice for the same party was left at the office with 
Mr. Travis, as stated in the certificate of protest; that he made inquiries 
at various places of public resort for Mr. Langhorn, and could not ascer- 
tain where he could be seen; that he did not recollect particularly about 
making inquiry at to his residence. The only information he could get 
was, that Langhorn’s ‘‘ headquarters” were at Shannon’s office; that he 
knew nothing of the business connections of Travis and Shannon; did 
not recollect whether or not he made inquiry of Travis where Langhorn 
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could be found, but recollected that Travis told him the notice would be 
handed to Langhorn. 

It is in proof that Langhorn had a residence in New Orleans, and was 
living on Washington street at the time the protest was made. It is 
shown also, that his name appears in the City Directory for the year 
previous, 1861. 

Langhorn was a steamboat man, and witness stated that he made in- 
quiry of various steamboat agents where Langhorn could be found; that 
he had no recollection who informed him where Mr. Langhorn’s head- 
quarters were. 

We cannot understand by the term ‘‘ headquarters,” that the person 
sought to be rendered liable as endorser, had a fixed place of business in 
New Orleans. His occupation seems to have been that of captain of a 
steamboat. His home, and the residence of himself and family, are 
clearly shown to have been in New Orleans at the time the protest of the 
note in question was made. Service of notice, as we have seen, was 
made upon him in the other case at his residence in the city a month be- 
fore. Under the state of facts presented, we think, negatives the idea 
that any proper diligence was used to notify the defendant, and, it fol- 
lows, that he is thereby released. 2A.16. 61.744. 8 L. 171. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed as to the defendant 
Langhorn; that the plaintiff recover from the defendants, Joseph R. 
Shannon and Maurice Langhorn, in solido, the sum of one thousand six 
hundred and ninety dollars and seventy-eight cents, with five per cent. 
interest thereon, from the 9th of February, 1862, until paid; that the 
defendant, Maurice Langhorn, have judgment in his favor, as to the note 
for seventeen hundred and three dollars and eighteen cents, releasing 
him from all obligation to pay the same, the plaintiff and appellee to pay 
the costs of this appeal, and all other costs to be paid by the defendant. 





‘No. 1078.—Mrs. Armipe E. Firz, Widow of Geo. Chas. Wm. Vogel, 
Tutrix, etc., ». Aucustus Rercuarp et als. 


i Commercial partners, having come into possession of pronerty belonging to the minor heir of a for- 
mer partner, have no lega! right to administer i: for the benefit of the minor. By undertaking the 
auministration on the part of the firm. witnuuc aucnvrization, of the minor's interest, they 
create the relation of creditor and debtor, and, being commercial partners, they are bound in 
solido. 
ee from the Sixth District Court of New Orleans, Duplaniier, J. 
C. Dufour, for appellee. EF. A. Bradford and J. Finney, for 
Kruttschnett; J. N. Lea, for Schmidt; P. E. Laresche, curator ad hoe, 
for Reichard; appellants. 

Tauirerro, J. The plaintiff, in her capacity of natural tutrix to her 
minor daughter, Alice, brings this suit against the three defendants, 
‘Reichard, Kruttschnett and Schmidt, in solido, as commercial partners of 
the firm of Reichard & Co., which expired by its own limitation on the 
f 15th July, 1861. She avers that defendants in their social name and capaci- 
ty, without any authorization, took in charge and assumed the manage- 
ment and control of certain funds belonging to her minor child in her own 
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right. viz: certain dividends on fifty-six shares of the capital-stock of the 
New Orleans Canal and Banking Company. Tuese d.vidends, she aver} 
wre collected as they accrued, and were retained by them at the rate of 
six per cent. per annum interest, with which thev charged thems lveg 
That finally the defendants invested the moneys so collected by them, in 
bonds of the Confederate States, without authority and contrary to jaw, 
That this investment of the mivor’s funds was and is illegal and void, 
She claims the sum of $2,241 90, with interest running from different 
periods on separate portions of that amount. The defendats severed 
in their defence, and filed general denials. The plaintiff had judgment 
in her favor, and the defendants have appealed. 

It is shown that William Vogel ,the father of the minor Alice, had given 
to Augustus Reichard, in 1856, a power of attuin :, e egat.ng to him 
plenary power to transact his business of every kind. Vogel in the early 
part of the year 1858, was missing from his residence in New Orleans and 
was never afterwards heard of. Soon after his disappearance Reichard,one 
of the defendants, assumed the management of his affairs under the 
power of attorney; Vogel for several years being considered an absentee. 
At the time of his disappearance, Vogel was a partner of the commercial 
firm of Schmidt and Co. composed of himself, Schmidt and Reichard. 

This partnership was dissolved soon after the absence of Voyel occur- 
red, and a new one formed, composed of Angustus Reichard, John 
Kruttschnett, Leopold Christ and F. W. Schmidt, the last named being a 
partner in commendam. A few days after the formation of this firm 
Augustus Reichard substituted his new partner John Kruttschnett to the 
power of attorney which he held from Vogel, and on the eve of entering 
into this new partnership, the assets of the house of Schmidt and Co. 
were divided, and the share allotted to Wm. Vogel, as well as his private 
property, seem to have been taken in charge by the new firm of Reichard 
& Co. It appears also, that the interest of the minor in the Canal Bank 
stock was likewise taken in charge by the firm. An account was opened 
in the name of the minor Alice on the commercial books of the firm, 
Commissions were charged on the dividends collected, and the firm 
charged with six per cent. interest on the balances as they accrued. 
The investment of the minor’s funds on hand in the bonds of the so- 
called Confederate States was made on the 27th September, 1861. These 
bonds were purchased with acheck drawn inthe handwriting of A 
Four, clerk of the firm, in the name of the firm, against the funds of 
Reichard & Co., in the Citizens Bank, and with that check the bonds 
were purchased for the minor. 

It is urged in the defence that Reichard & Co. made frequent requests 
of Mrs. Vogel, as the natural tutrix of the minor, for instructions as to 
how the minor’s funds in their hands should be invested, but receiving 
none, they acted in the matter of the investment upon the advice of the 
attorney of Mrs. Vogel, who was then residing in Paris; and on the part 
of one of the defendants, it is argued that the m»ther of Alice acquiesced 
in the measure, and thereby ratified it. We do not so construe the 
letter of Mrs. Vogel which is referred to as evidence of aeqni+ scence and 
ritification. It was not until June, 1865, that the succession of Wm. 
Vogel can be cousidered as being opened. Privr to that period 
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Vogel was considered and treated as an absentee. His effects were so 
administered, and it was not until May, 1865, that Mrs. Vogel, was 
confirmed zs natural tutrix. 

It is clear that the defendants had no legal right to take in charge and 
manage the affairs of the minor. 

The power of attorney from Wm. Vogel to Reichard, certainly contains 
ne such authority, Whatever may have been the motives of the 
defendunts, we see no sanction of law whatever to sustain them in their 
acts. 

The defence of Schmidt that he was a partner in commendam cannot, 
we think, avail him. 1 An p. 120. We concur with the Judge a quo 
that the undertaking on the part of Keichard & Co., without authoriza- 
tion, to administer the affuirs of the minor, gave rise to the relation of 
creditor and debtor between the minor and Reichard & Co., which, 
under the evidence, renders the defendants liable in solido, as commer- 
cial partners. C. ©. Art. 2274, 2293. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be affirmed, with costs in both courts, 


~~ 





No. 1397.—T. B. Les ». Levi Hussenu. 
An injunction will not be maintained, on grounds which might have been pleaded before judgment. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
D. C. Labattand A. Walker, for plaintiff and appellee. Elmore & 
King, for defendant, 

Howett, J. The defendant, Hubbell, having obtained a judgment on 
anote made by the plaintiff, Lee, issued execution thereon, when the 
latter enjoined the writ, onthe grounds that, ‘‘ since the said judgment 
was rendered he had discovered evidence that the said note was long 
ago extinguished and paid, and that he could not have discovered such 
evidence before said judgment was rendered, with the greatest diligence 
on his part.” 

A motion was made to dissolve the injunction on the face of the 
papers, which was properly overruled. The defendant then pleaded the 
general denial, claiming the maximum damages allowed by law, and 
$100, special damages for lawyers’ fees, and from a judgment perpetua- 
ting the injunction, he has appealed. 

Lee, in his petition, alleges that he has brought an action to annul 
the judgment enjoined, but we have no other evidence of such a suit, 
and we must dispose of this, as simply an injunction of an execution, on 
principles governing such actions. 

The facts, as presented in the record, are briefly these: Lee, being 
indebted to the firm of S. McConnell & Uo., gave them his note to their 
order, which, when it fell due in the Bank of Louisiana, was renewed 
for a less sum, and this again, when due, for a still less sum, which 
operation was several times repeated. One of these notes was for $800, 
dated September 9th, 1861, due at sixty days, and on 11th November, 
1861, was protested for non-payment. On the 25th of the latter month, 





552 SUPREME COURT OF LOUISIANA, 


en re q 
Lee v. Hubbell. ; 











McConnell & Co., took it up by having another note, given by Leet 
their order in renewal for the sum of $720, at sixty dies, discounted by 
the bank, and paying the balance themselves in cash. After thig 
McConnell & Co., transferred the $800 note, thus taken up by them) tp 
Hubbell, who brought suit on it and, after a special defence thereto by 
Lee, obtained the judgment enjoined in this proceeding. 

The plaintiff has made no effort to show, as alleged, that he discovered 
the evidence of extinguishment or paywent after the rendition of the 
judgment against him, or that he could not have discovered it prior 
thereto. On the contrary, it is apparent that he was aware, before sich 
date, of the fact or transaction, which he construes into an extinguish. 
ment of the note. and, as contended by the defendant, he should haye 
set it up as a defence to the suit on the note. The only fact, urged by 
him as operating a payment as to himself, was the giving of the note for 
the sum of $720, in lien or renewal of that for $800, which he certainly 
knew at that time as well as after judgment was rendered against him 
on the latter note. 

** An injunction will not be maintained, on grounds which might have 
been pleaded in defence before judgment,” 12 A. 181; 8 A. 101; 64, 
800; 3 A. 209; 1 A. 284. The injunction should have been dissolved. 

We deem it unnecessary, to express an opinion upon Lee’s liability (if 
any exist) to McConnell & Co., on the note for $720, or whether, upon 
evidence being admitted, he could, in this suit, have limited Hubbell’s © 
right to recover only the amount of the latter note of $720. 

The judgment enjoined bore legal interest, which should be increased 
to eight per cent. to be calculated on the amount of the judgment ftom 
the date of the service of the injunction to its dissolution, and for which 
with $125, as damages (no special daraages having been proven) judgment 
should begiven against plaintiff and his surety in solido. See Hen. Dig. 
p.—No. 

It is therefore ordered, that the judgment appealed from be reversed, 
It is further ordered that the injunction herein, be dissolved, and that 
the defendant Levi Hubbell, recover of Thos. B. Lee and Robert H. 
Bowles in solido, eight per cent. interest, on eight hundred dollars, from 
¢he 25th of June, 1866, to date of this judgment, and the sum of one 
hundred and twenty-five dollars, with costs in both courts. 


Rehearing refused. 





w 


No. 1383.—Levi & Navra v. Soromon Levy. 


The act of the Legislature of 1855, authorizing the arrest of a non-resident debtor, who has absconded 
ftom his residence, is an exceptional statute, and must be construed strictly. 


4 PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
E. D. Craig & J. B. Cotton, for plaintiffs and appellants. Phillips é 
Levy, for appellee. 


Wry, J. This suit was instituted by plaintiffs to arrest their debtor, 
the defendant, Solomon Levy, under the provisions of the act of 1855, 
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authorizing the arrest of non-resident debtors who have absconded from 
their residence. 

Under these proceedings Solomon Levy was arrested in this city, 
charged with absconding from his residence at Camden, Arkansas. A 
rule was taken by defendant to set aside the arrest, on the ground that 
the affidavit was untrue; which rule on the trial thereof, was made 
absolute, defend. .t ordered to be discharged, and the writ of arrest 
quashed. Plaintiffs have appealed. 

This case only presents questions of fact. Did the defendant, Solomon 
Levy, abscond from his residence at Camden, Arkansas, as alleged by 
plaintiffs ? 

As a general rule, debtors cannot be imprisoned for debt, and the law 
of 1855, authorizing their arrest, must be regarded as an exception to the 
rule. Viewed in that light, it must be construed strictly; and it devolves 
on the creditor, seeking this harsh remedy, to make out the case, and show 
that the party arrested is clearly one of those contemplated by the act. 

The District Judge who tried the case below. after carefully examining 
the character of the evidence, was of opinion that plaintiffs herein failed 
to establish their charge against defendant. 

We find upon examining the record, that defendant left Camden, 
Arkansas, in broad daylight, in the presence of a crowd of citizena, to 
whom he was well known; that he had openly stated his intentions to 
come to New Orleans; and there appears to have been no secretive, 
clandestine, or fraudulent act shown in his departure from Camden. 

Indeed, the captain of the boat on which he came, testifies as follows : 
“T know Solomon Levy, he came down with me on the last trip. I knew 
he was coming down with us; he told me so, the first morning we got to 
Camden; about fifteen or twenty persons were present at the conversa- 
tion, at a grocery store; I know they heard the conversation. Mr. Levy 
told me he was coming back with me.” 

This statement is corroborated by the evidence of the other officers of 
the boat, which shows that defendant left Camden openly, and not 
clandestinely. We cannot perceive in the conduct of the defendant, 
who evidently came to this city to get married, anything to warrant the 
allegation of plaintiffs, that he had absconded from his residence in 
Arkansas, especially when it is shown that he left his house, his furniture, 
his children and his servants behind him. 

We are of opinion that the District Judge, did not err in his decision. 

It is therefore, ordered and adjudged, that the judgment appealed 
from, be affirmed with costs. 


Nos. 1372 & 1472.—Kaspar Avucn v. Mrs. M. T. Lanovutsss & E. V. Sav- 

cIER. —Consolidated cases. 

Where the owner of a lot « f ground erects a wall along the line, and the adjoining proprietor after- 
wards erects a building or wall which is attached to, and rests on the wall first built, the party 
first building the wall, which has thus become a wall in common, may recover from the other 
one-half of tne cost of erecting the wall in common 

Where it is shown that the wall in common was in ex'stence at the date of the lease. and the lessor 
is sued for one-half of the cost of erecting the wall, he cannot cali the lessee in warranty. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
J. B. Cotton, for plaintiff aud appellant. 7: H. Kennedy, Saucier & 
Michinarad, for appellees, Breaux & Fenner, for warrantors. 
70 
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Howe, J. Plaintiff claims of defendants one-half of the value of, 
partition wall, with interest from the day when, as alleged, it was madg 
a wall in common. The defendants deny any liability, because the 
building, alleged to rest on the partition wail, was erected by their 
lessees, to whom they had leased their property, for a term of years, 
with the privilege of erecting improvements thereon at their own expense, 
and under the obligation to warrant the lessors against any cost thereof, 
They further aver that the wall in question was built several years before, 
and at a cost infinitely less than the amount claimed, and they call their 
lessees in warranty, who allege that the party wall, being in existence at 
the date of the lease, was a part of the premises leased by them, to the 
use of which they are entitled by the contract of lease. 

Judgmenut was rendered in favor of plaintilf for half of the vost of the 
wall, and dismissing the call in warranty, from which plaintiff and de, 
fendants have both appealed. 

Although the wall was intentionally not used as usual in the erection of 
contiguous buildings, yet the evidence shows that the new building rests 
upon, and is attached to the wall built by plaintiff, and the defendants, 
as owners of the adjoining lot, are liable. 

The cases of Hoffman v. Laurans, 18 L. 70, and Sewell v. Duplessis, 9 
R. 66, relied on by the defendants, are not in point, as in them the 
undertakers or builders were seeking to enforce, against the owners of 
the soil, the rights specially existing in their favor aguinst the lessors, 
who had contracted with or employed them. In this case the liability 
rests upon a different provision of law. The owner of a partition wall is 
authorized, by the terms and spirit of the law, to look only to the 
adjacent owner of the soil, and not to those who hold under him. Q, 0, 
671, 672. 

The main question, as between plaintiff and defendants, is, whether 
the article 672 or 680 of the Civil Code shall be applied to this case, We 
are of opinion that the former must apply. 

It provides that, ‘‘if the neighbor be willing to contribute for his half 
to the building of the wall thus raised, then this wall is a wall in common 
between the proprietors. The neighbor who hus even refused to con- 
tribute to the raising of this wall, preserves still a right of making ita 
wall in common by paying to the person who has made the advunce, the 
half of what he has laid out for its construction, according io the ruleg 
hereafter established.” 

This article, we think, contemplates reimbursement to the party who 
erects the wall and nothing more, It says, ‘‘by paying to the person 
who has made the advance, the half of what he has laid out Jor its con- 
struction.” He has the advantage of using the soil of his neighbor for the 
support of half of the wall, which half may become the property of such 
neighbor upon his reimbursing what the half cost. 

In the case of Graihle v. Howe, 1 A. 140, relied on by plaintiff, it was 
held that this article did not apply, because the defendant became the 
owner of his lot after the wall was built, and could not therefore have 
been called on, and have refused to contribute to the construction, and 
should consequently not be made to pay more than the wali was worth 
when used by him, 
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We have no occasion to deny the correctness of this doctrine, but we 
do not think it can be invoked to put the defendant in a worse position 
than he would be, if shown to have refused, when called on to contribute. 
The article says, if he refuses, he may still become part owner of, and 
use the wall upon paying the half of its cost. If he should not or could 
not refuse, he certaiuly should not be made to pay any more. 

In the case of Murreil v. Fowler, 3 A. 165, the wall was wholly on the 
land of the plaintiff, and came clearly within the 680th article. 

In the case of Duvis v. Graihle, 14 A. 338, the defendant was made, by 
the District Court, to pay the cost of half of the wall, and the judgment 
was affirmed, sustaining the view we take. 

We conclude that defendants are liable for only half of the price 
advanced by the plaintiff in this instance. But the judge a quo has made 
an error as to this cost, to the prejudice of plaintiff. The evidence shows 
that there are 44,876 bricks in the wall, instead of 38,754, half of which 
at $17 00 per thousand, for the price and laying, amounts to $381 45, 
for which plaintiff should have judgment against defendants. He was 
also improperly condemned, jointly with the defendants, to pay costs. 

We do not see any error in dismissing the call in warranty. There is 
nothing in the contract of lease which makes the lessees responsible for 
this wall. It was standing when they leased the premises, and whether 
used by the express authority of the defendants or not, the latter knew 
that it was used, as shown, and did not object. By the contract of lease 
all the improvements made by the lessors are to belong, without 
compensation, to the lessors, at its termination. We think the right to 
the use of the wall passed with the property, as it was not excluded by 
the contract, and that the objections to the testimony in regard to de- 
fendants’ conversations with the lessees, as to the use thereof, were 
properly overruled. 

It is therefore ordered, that the judgment appealed from, be amended 
by increasing the amount thereof, from $329 40 to $381 45, and by con- 
demning the defendants to pay all the costs of the main action in the 
lower court; aud that as thus amended, it be affirmed. Costs of appeal 
to be paid by defendants. 





No. 1389.—Converse, Harpine & Co. v. Broom, Kaun & Co.—A. Levi, 
Appellant. 


Where the judge of the District Court has, -xoficio, made an orderin general terms granting a new 
trial in a cause. he cannot afterward. and before the new trial. sign the judgment as to one of 
the parties defendant. An execution issued on a judgment thus signed, will be quashed on 
motion. 


PPEAL from the Third District Court of New Orleans, Fel/owes, J. 
W. Grant, for plaintiffs. Race, Foster & E. T. Merrick, fur Levi, 
appellant. 

Hower, J. This suit was instituted on a promissory note signed by 
Bloom, Kahn & Co., a firm composed of 8S. Bloom, 8. Kahn, 8. Auber 
and A. Levi, and being dissolved at the date of the suit, the defendants 
severed in the defence. As the irial, A. Levi only, was represented by 
counsel, and the following judgment was rendered: ‘‘It is ordered, 
adjudged and decreed, that the plaintiffs, Couverse, Harding & Oo., re- 
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cover of the defendants, Bloom, Kahn & Co., and S. Bloom, 8. Auber, 
Samuel Kahn and A. Levi in solido, the sum of seven hundred aud three 
dollars, and seventy-seven cents, with legal interest from the 5th of 
April, 1861, till paid, and costs of suit. 

‘*Rendered January 2lst,, 1867. Signed February 5th, 1867, as to 
defendant, A. Levi, the other defendants, being allowed a new trial, 

(Signed) *“*E. T, Feviowss, Judge.” 

On the 23d of January, before the lapse of three judicia) days, counsel 
for the other three defendants filed a motion for a new trial, when im. 
mediately, and without said motion being fixed for a hearing, the follow. 
ing order was made : ‘‘On motion of E. W. Huntington, of counsel, for 
Bloom, Kahn and Auber, and on filing his application and grounds for a 
new trial, the Judge, ex officio, ordered that a new trial be granted in this 
case, and that the same be put on the issue docket to be called and fixed 
regularly.” 

Subsequently, a fieri fucias was issued against A. Levi, when all the de. 
fendants joined ina rule to quash the writ, on the grounds that a new 
trial had been granted in the case, and there ‘was no judgment on which 
execution could issue. From a judgment dismissing this rule, and from 
the judginent songht to be executed, A. Levi prosecutes this appeal. 

He contends that the order granting a new trial, being in general terms, 
and ex officio, opened the case as to all the defendants and the rule, not 
being excepted to, should have been made absolute, to which we must 
give our assent. 

Article 547, C. P., authorizes courts, ex officio, to grant new trials in 
order to revise their judgments, and Article 563 directs that when a new 
trial is granted, the cause shall again be set down on the docket. These 
provisions of the law seem to have been acted on in this instance. The 
Judge did not restrict his order to the parties, who filed a motion, but 
exercising the authority given him in the last clause of the Article 547, 
and without hearing the parties to the rule contradictorily, ordered, ex 
officio, ‘* that a new trial be granted in this case and that the same be put 
on the issue docket to be called and tried regularly.” It was the action of 
the court, out of the regular mode of disposing of rules for new trials, 
and the Judge, not having limited his action by the terms of his order, 
must be considered as having set aside the judgment which he had 
rendered, with a view to hear the whole case anew. His decree, rather 
than the incentive thereto, must control. 

We are of opinion that the ez officio order, not being restricted in its 
terms to the parties who filed a motion for a new trial, must, under the 
circumstances, be held to have opened the case as to all the parties, and 
that the subsequent signing of the judgment as to one of the defendants 
was without effect, and consequently the execution issued improperly. 

It is therefore ordered, that the judgment rendered on the 28th of 
March, 1867, on the rule taken by the defendants be reversed, and that 
said rule be made absolute, and the fieri/vcias issued on the judgment 
rendered on the 21st of January, 1867, against A. Li vi, be quashed and 
that this cause be remanded to be proceeded in according to law, on the 
new trial granted on the 23d of January, 1867. Costs of said rule and 
those on appeal, to be paid by plaintiffs. 
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No. 6787.—C. Fuint anp Jones, v. Mus. C. A.Rawiinas—Taomas AsSKEw, 
Intervenor and Appellant. 













































The vendor’s lien on movable property only continues so long as the property is in the possession 
of the vendee. 

The vendor loses his lien on movable property by the sale, and delivery toathird person by the 
vendee. 

Assle of personal property, by the vendee without actual delivery, will not defeat the vendor’s lien. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. D. Augustin, for Askew, intervenor. Race & Foséer, for plaintiffs 
and appellees. 

Howe, J. A rehearing having been granted in this case, we have 
given a careful examination to the testimony, with a view to determine 
whether the defendant ever sold and delivered to the intervenor the fur. 
niture in dispute, in such manner as to defeat the privilege claimed by 
the plaintiffs, her vendors. 

It is well settled, that the vendor’s privilege on movables, continues as 
long as the vendee’s possession, but is lost by a sale and actual delivery 
by the vendee to a third person. But this delivery must be undoubted, 
the change of possession actual and continued. Fetter v. Field, 1 A. 80, 

The defendant in this case might have made an actual sale of the pro- 
perty to the intervenor; the latter might have purchased in the utmost 
good faith, yet if the property remained in possession of the defendant, 
the vendor’s privilege would remain unimpaired. 

The Judge a quo, who had the opportunity to see and hear the wit- 
nesses, arrived at the conclusion that there was no actual delivery of the 
property from the defendant to the intervenor, but that the former re- 
mained really in possession; and we coincide in this opinion. It is 
therefore unnecessary to consider the question, whether the sale to the 
intervenor was simulated, or real, fraudulent or honest, for granting it to 
be both real and honest, it could, without the change of possession, in- 
terpose no obstacle to the enforcement of the plaintiffs’ privilege. And 
it is equally certain, that there being no change of possession, the plain- 
tiffs could not be required to resort to a revocatory action. It was only 
necessary for them to sue, as they did, for the balance of the price, with 
the conservatory remedy of sequestration. 

Our attention has been called to the fact, as disclosed by the evidence, 
that the property sequestered, was bonded by the intervenor, and des- 
troyed by fire about three months afterwards, but we do not perceive 
that this should necessitate any modification of the judgment appealed 
from. . 

The bond stands in the place of the property, and in case the property 
be not forthcoming, the question of the liability of the obligor and 
surety, after destruction of the sequestered property, if it arise at all, 
will properly arise in an action on the bond. 

It is ordered, adjudged and decreed that the judgment appealed from 
be affirmed, with costs in both courts. 


Howxu, J., recused, 
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No. 1428.—A. Levi v. Converse, Harpine & Co. 


A judgment of the District Court that has been improperly signed and altered by the Judge, can 
be corrected only by appeal. 

Execu: ion of a judgment can only be arrested by an injunction. 

A suspersive appeal from a judgment on a rule to quash a /icri facias, will not suspend executiog 
on the judgment. 


PPEAL from the Third District Court of New Orleans, Fellowes, J, 
Race, Foster & E.T. Merrick, for plaintiff. W.Grant, for defendants, 


Howe, J. The plaintiff has appealed from a judgment dissolving 
an injunction, issued upon the following allegations: In the snit of 
Converse, Harding & Co. v. Bloom, Kahn & Co., judgment in soliio, for 
$703 77, was rendered on January 21st, 1867, against the defendants, of 
whom the plaintiff here was one; on 23d of same month, a portion of the 
defendants filed a motion for a new trial, which, on the same day, wag 
granted generally, and on the fifth February following, said judgment 
was illegally amended, added to, changed and signed; on the 19th of 
February, an execution wrongfully issued upon said illegal judgment 
against this plaintiff individually; on the 7th of March, counsel for peti- 
tioner and his co-defendants, moved to quash said jieri fucias, on the 
ground that there was no legal judgment to sustain it, a new trial having 
been granted geuerally; on the 28th of March said rule was dismissed, 
and on the same day an alias fieri facias was illegally issued aguinst pe- 
titioner on said illegal judgment, under which the sheriff wrongtully and 
illegally seized property of petitioner worth 310,000. And from this, he 
educes the following reasons why the said judgment and alias fri f ¢ as 
are null, and should be enjoined, 

1. There is no legal, final judgment, upon which execution could 
issue. 

2. Anew trial was granted generally, from the only judgment ever 
rendered, viz: that of January 21st, and since then, no trial of the cause 
has been had. 

3. Even if the Court disagreed with counsel, as to the nullity of the 
judgment, as the rule was taken to quash a fieri fucias, on the ground of 
the nullity of the judgment upon its face, no jfieri fucivs could issue un- 
til the judgment upon that rule had been signed, and the delay fur appeal 
therefrom had elapsed. 

4. Petitioner has exercised his legal right, and taken a suspensive ap- 
peal from said judgment upon the rule to qnash tie feri facias. 

And upon alleging irreparable injury, he prayed for and obtained an 
injunction, which the defendants moved to disso]ve, with damayes, on 
the grounds that the plaintiff is not in law entitled to the same, and that 
the proceedings are defective, irregular and insufficient in law. This 
motion was overruled, and upon a general denial !ving filed, the judg- 
ment appealed from was rendered, with twenty per cent. damages, and 
$75 attorney’s fees. 

The first and second grounds urged by plaintiff, are not such, on the 
facts alleged, as to authorize an injunction. The petition shows that 
there was a judgment rendered and sigucd, and if improperly sigued and 
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altered, as alleged, it could be corrected only by appeal, no charge being 
made, that it was obtaiued through error, fraud or some other cause in 
law, for declaring its nullity. 

The third and fourth grounds are likewise insufficient. A rule to quash 
a fieri fucias, whatever may be the grounds on which it is based, does not 
of itself suspend the execution of the writ, An injunction, and not a 
rule to show cunse, is the proper remedy to arrest an execution. 2 R. 90. 
It follows that if the rule to show cause does not suspend an execution, 
a suspensive appeal from a judgment dismissing that rule can have no 
such effect, and that the delay for taking such appeal can have no influence 
upon the execution of the jalgment. The plaintiffs in execution, hav- 
ing the right to return the original, and order an alias fleri facias, cannot 
be controlled in the exercise of that right by the proceedings on a rule 
to quash, which is dismissed. 

The allegation of irreparable injury does not bring the case within the 
causes or grounds for an injunction, when the facts alleged are not such 
as to produce that effect. The ground of complaint here is the illegality 
of a judgment, which we have seen, could have been remedied on appeal. 

Upon the whole, we must conclude that plainti2’s allegations are insuf- 
ficient in law to euthorize or maintain the injunction granted, and that 
the rule to dis<olve should have been sustained. We think the damages 
allowed by the Judge « quo, in dissolving the injunction on the merits, 
are excessive, no special damages being proven. 

Under the circumstances, we think, ten per cent. damages ample. 

We must here remark, that we dispose of this case in reference solely 
to the state of facts existing at the trial of the rule to dissolve. 

It is therefure ordered that the judgment appealed from be set aside, 
and that the rule tuken on April 6, 1867, be made absolute, and the in- 
junction herein dissolved, with ten per cent. damages on the amount 
enjoined; costs of the lower court to be paid by the plaintiff, and those 
of appeal by defendants, 


v 





No. 1421.—Witi1am Mourpay v. Morarrz Kavrman. 


A hired his teams to B, to transport a lot of goods from Franklin to Newtown, in this State, at a 
fixed price, which was paid, and the teams to be immediately returned to Franklin. On arriving 
at Newtown, B directed that the teams should go to Alexandria, on Red River. On this trip 
from Newtown to Alexandria, the teams and wagons were lost, and never returned to the owner: 
Hell—That B, having violated the contract of hire, in not returning the wagons and teams to 
the owner on their arrival at Newtown, he became responsible for their value. 





PPEAL from the Sixth District Court, of New Orleans, Duplaniier, J. 
Hernor & Benedict, for plaintiff and appellee. G. Schmidt, for de- 
fendant. 

Wvuy, J. In 1864, defendant made a contract of hire with plaintiff to 
convey his goods in the wagons of the latter from Franklin to Newtown, 
in this State, and to return the teams immediately after the completion 
of the contract to the owner, at Franklin. The consideration of this 
contract was one hundred dollars, which was paid in advance. After the 
goods were delivered at Newtown, and the wagons unloaded, and whilst 
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the drivers were about s‘irting back with the wagons, pursuant to the 
understanding of the purties at the time of the hire, the defendant ppg, 
vailed on the drivers to convey the goods from Newtun to Alexandria, 
which they did. In this trip, and at Alexandria, the wagons and teams 
were taken or lost, or from some cause were never returned by defendant 
to plaintiff. 

To recover the value of this property this action was instituted. Oa 
the trial, the District Judge gave judgment against the defendant for 
$2,310, and interest and costs, and he has appealed. 

We think the Judge a quo did not err in overruling defendant’s excep. 
tion, that plaintiff’s petition does not set forth where the contract wag 
made, and whether in writing or not. Plaintiff’s petition fully discloses 
his cause of action. There was no valid ground for the exception. 

We are satisfied from the evidence, that defendagt made the contract 
as alleged with plaintiff, and afterwards violated it for his own advantage 
or convenience, and by reason thereof plaintiff lost the property men- 
tioned in his petition. The value of the property is fully proven. 

We do not find in the record sufficient evidence to satisfy us, that the 
drivers were the agents of plaintiff, authorized to contract with defen- 
dant. On the contrary, it seems they were ouly hired by plaintiff to 
drive his teams to Newtown and back to Franklin; and it also seems that 
defendant himself had charge of the wagons. The drivers consented to 
go on to Alexandria, because they did not wish to leave the wagons, 
which they evidently thought defendant would take any how. 

We also concur with the District Judge, that Gen. Order No. 9, issued 
by Gen. Canby on 28th January, 1866, does not apply to defendant. 

Even if be were capable of exercising military functions or enforcing 
a military order, we do not think from the evidence, that he took the 
property in question in pursuance of the orders of the President or the 
commander of the forces in that expedition. , 

It is therefore ordered that the judgment of the court below be 
affirmed, with costs, 





No. 1418.—Gustave Brustz v. Prerre Savve.—Third Opposition of the 
Police Jury of Jefferson. 


A parish or municipal corporation, claiming a privilege on immovable property for taxes alleged to 
be due, must show that all the formalities of law have been strictly observed in making the 
assessment. Want of proper description of the property will vitiate the assessment roll. 


PPEAL from the District Court, Parish of Jefferson, Cazabat, J. 
A. Grima and T. J. Cooley, for plaintiff and appellant. B. C. Elliott, 
for Police Jury, appellee. 

TaiaFERRO, J. The Police Jury of the parish of Jefferson (left bank) 
come in by way of third opposition, claiming by preference $1,375 75, 
with interest and costs, out of the proceeds of a tract of land guld under 
@ writ of fier fucias, issued at the suit of the plaintiff, having a special 
mortgage on the property sold. The opponents aver that their claim is 
for parish taxes on the property sold, for a series of years consecutively, 
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commencing with the year 1860, and running to 1866, inclusive, and for 
interests and costs arising from their non-payment. 

The plaintiff and appellant resists this claim on several grounds: 

1, That no legal assessment of parish taxes has been made against the 
tract of land sold under his mortgage, and that no such taxes are due. 

2. That for the years 1860, 1861, 1862, 1863 and 1864, the alleged assess- 
ment was upon a large number of slaves, horses, stock of various kinds, 
acarriage, etc., as well as upon the land; and if bound at all for any of 
these taxes, he is not bound for that portion assessed against the slaves. 

8. Prescription. 

That if the land sold were ever liable for the taxes claimed, the privil- 
ege granted by law upon the real property to secure their payment is 
extinct by the limitation of the lien to two years, from the Ist of April 
of the year for which the assessment was made, 

4, That if the assessment be legal, it was made upon an entire tract of 
land containing 1600 arpents, while the part of that tract subject to 
plaintiff's mortgage, and sold, contains only 461 arpents, and consequent- 
ly, that if subject to lien at all for the taxes claimed, itis subject only to 
a proportional part of the amount assessed. 

The opponents had judgment for $643 90, with first privilege upon the 
proceeds of the land sold. 

The plaintiff appeals. 

In this court, the opponents and appellees pray to have the judgment 
of the lower court amended by allowing them the whole amount of their 
claim. 

We have given a careful examination to the evidence introduced in 
this case, and are not satisfied that it establishes with sufficient certainty, 
that the forms strictly required by law in the making assessments of 
property, have, in this case, been observed. As far as disclosed ty the 
record, we are unable, from want of description of the property assessed, 
to identify it as that on which the opponents claim the privilege. Taking 
this view of the case, we deem it unnecessary to examine the other points 
stated in the defence. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further or- 
dered that this suit be dismissed, without prejudice, the appellees paying 
costs. 





Nos. 1391 & 1392.—Lucren Harris v. H. G. Anprews & Co.—J. H. 
Oatzssy & Co., Intervenors. 

Where suit has been brought by attachment, and third parties, by answers to interrogatories in gai- 

nishment, show that they hold property belonging to the defendant, athird party cannot by 

intervention defeat the attachment, on the ground that the defendant had given him an order 


for the moneys or property attached before the same was made. 
An attachment confers a lien in favor of the attaching creditor from the date of service of the writ. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Marr & Foute, for plaintiff and appellee. Sullivan, Billings & Hughes, 


for J. H. Oglesby & Co., intervenors, appellants. 
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TatrtaFerRo, J. This suit was instituted on three bills of exchange, 
drawn upon the defendants and by them accepted. These bills, at their 
respective maturities, were duly protested for non-payment. The plain. 
tiff is the holder, under the blank endorsement, of the payee. He pro. 
ceeded by attachment of property belonging to the defendants in the 
hands of the intervenors, and of Summers & Brannins and Green Qg. 
lesby & Co., and these parties were severally made garnishees in the suit, 
J. H. Oglesby & Co., subsequent to their answers to the interrogatories, 
intervened in the suit, averring that the defendants were indebted to 
them in the sum of $10,819 66 for advances made, and for necessary 
supplies furnished them, and annexed their account and exhibit of their 
claim. They claim a lien upon the property of defendants in their pos. 
session, which they described to be ninety-one bales of cotton, two 
pieces of bagging and thirty coils of rope, consigned to them by the 
defendants. Also, they stated that they held eighty-three bales of cotton 
or its proceeds transferred to them by Brannins, Summers & Co., upon 
the order of the defendants. 

Summers & Brannins answered, in substance, that they had in hand 
$7,207 73, proceeds of eighty-three bales of cotton, which they had 
been directed to turn over to J. H. Oglesby & Co. for account of H. G, 
Andrews & Co. The other garnishees denied having anything in their 
possession belonging to the defendants. 

The defendants, who were absentees, and represented in the first in- 
stance by a cvrator ad hoc, appeared by counsel, and answered, pleading 
a general denial, and denying specially that the plaintiff is a bona fide 
holder of the drafts sued upon. 

The usual release bond was given by the defendants, obligating them- 
selves to appear and satisfy any judgment which might be rendered 
against them. J. H. Oglesby & Co. became the sureties of defendants 
in this bond, and the attachment was set aside, and the seizure released, 
In a supplemental petition, filed shortly after these proceedings were 
taken, the plaintiff prayed jndgment on the draft which became due, 
and was protested after the original petition was filed. The process of 
attachment was again resorted to, and Oglesby & Co., Williams, Nixon 
& Co. and Summers & Brannins, were cited as garnishees. No attempt 
was made to bond this attachment, and no motion made to set it aside; 
but defendants answered as they did to the original petition. The an- 
swer of Summers & Brannins, already given, is responsive to the interro- 
gatories propounded to them in the second garnishment. Subsequently 
Oglesby & Co. answer, that H. G. Andrews & Co. owed them a balance 
of $1,271 56, against which they held forty-two pieces of bagging and 
thirty-six coils of rope; and that they held Summers & Brannins’ accept- 
ance of the order of H. G. Andrews & Co., to turn over to them balances 
due on proceeds of eighty-three bales of cotton, which they had demanded 
and which Summers & Brannins refused to deliver. They also further 
answered, that they had accepted an order of H. G. Andrews & Co. to 
pay over all balances due them to R. G. Garrahard, and to hold subject 
to his order and for his account any and all property shipped to them by 
H. G. Andrews & Co. 

It appears there was a balance, proceeds sales of cotton belonging to 
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defendants, in the hands of William Nixon & Co., which, by intervention 
of Michael Nolan, was claimed by him. This intervention and claim of 
Nolan seems to have been abandoned. 

Judgment was rendered in the court below on the original petition, 
decreeing the defendants to pay in solido to the plaintiff sixteen thousand 
six hundred dollars and sixty-six cents, the amount of the first two notes 
sued upon, with five per cent. interest per annum, from their respective 
maturities, and dismissing the interventions of Nolan and Oglesby & Co. 
The judgment further decreed, the payment in like manner of the note 
for eight thousand three hundred and thirty-three dollars and thirty-three 
cents, with like interest, and costs of protest, with privilege and prefer- 
ence on the funds and effects seized under the writ of attachment, issued 
on the supplemental petition in the hands of Summers & Brannins and 
of Williams, Nixon & Co., garnishees. 

From this judgment, J. H. Oglesby & Co., the intervenors, have ap- 
pealed. They have also appealed from the judgment dismissing their 
appeal. 

We see no error in the judgment. It is apparent, from the answers of 
the intervenors in the second garnishment, that H. G. Andrews & Co. 
owed them only $1,271 56, for which they held ample security in the lot 
of bagging and rope in their hands belonging to the defendants. Tho 
$7,202 73, in the hands of Summers & Brannins, and which were the net 
proceeds of cotton shipped by defendants to that house, the intervenors 
can set up no right to, for the attachment taken out on the supplemental 
petition, took those funds out of the control of the intervenors under 
the accepted order of H. G. Andrews & Co. upon Summers & Brannins. 
The rule, therefore, taken upon the latter by the intervenors to show 
cause why that money should not be paid over to them, was properly 
dismissed. It appears that H. G. Andrews & Co., against whom citation 
was prayed for in this intervention, were in fact never cited, and they 
never answered. 

The intervention, as to them, was never put at issue. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from by defendants and intervenors be affirmed, with costs in both 
courts; each party appellant paying his own costs. 





No. 1452.—C. T. Bupprckr v. ALEXANDER AND AARon Harris. 


A party who engages the services of a broker, knowing him to be such at the time, to enable ‘him to 
purchase exchange or other securities, and loss occurs on account of the worthlessness of the 
securities at the time of purchase, cannot hold the broker responsible for the loss in the trans- 
action, unless an express stipulation was made to that effect. C. C. 2982. 

The assumption of the debt of another must be strictly proved. 

A broker is not answerable, except in case of fraud, for the insolvency of those to whom he procures 
asaieoraloan. C. C. 2988. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 

A, & M. Voorhies, and E. Bermudez, for plaintiff and appellant. 
Hyams, Jonas and Rozier, for appellee. 

Lupine, C. J. This suit is instituted by the plaintiff to recover from 
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the defendants, in solido, the sum of twenty-one thousand two hundred 
and eighty-nine dollars, and eight cents, with legal interest, being the 
aggregate amount of three bills of exchange, drawn by the commercial 
firm of Jno. H. Elliot & Co., of New Orleans, on W. P. Converse & Co,, 
of New York, which the plaintiff bought from the defendants, who 
were acting as exchange brokers, and which bills were not paid. 

The plaintiff alleges that the defendants are responsible to him for the 
amounts of these bills, because ‘‘at the time he purchased the said bills 
of exchange, he received assurances from said Alexander Harris and Adrén 
Harris, who were acting as brokers, on that occasion, that all these bills 
would positively be honored; that they knew all the parties to the 
bills; that these parties were perfectly good; that the bills would be paid 
beyond peradventure; that they, (said brokers) were not in the habit 
of selling any but good paper; that paper sold by them had invariably 
been paid. To which petitioner replied, that he did not know the 
parties, but could act upon the assurances of said brokers. That in answer 
to this, said brokers reiterated the statements above mentioned, and induced 
your petitioner to part with hismoney.” ‘‘ That by these wilful misre- 
presentations as to the solvency of the parties, who had bound themselves by 
these bills of exchange, he suffered damages in the amount above stated.” 

It is not certain whether the plaintiff seeks to recover judgment against 
the defendants, on the ground that they warranted the payment of the 
bills of exchange, sold by them as brokers, or because they wilfully mis- 
represented the facts as to the solvency of the parties to the bills of 
exchange, and ¢hus occasioned him a pecuniary loss. 

We think the two position are inconsistent; but as no objection was 
made to the pleadings in the lower court, we will notice them separately. 

The drawers and endorsers of the three bills of exchange, were mer- 
chants residing in the same place where C. T. Buddecke did business as 
an exchange banker. The evidence shows, that in less than fifty days 
anterior to the period when he purchased the bills, for the amounts 
whereof he is suing, C. T. Buddecke had bought at different times of the 
defendants seven other bills of exchange, made by the same drawers and 
on the same drawees, amounting to fifty-seven thousand, four hundred 
and seventy-four dollars, and forty-seven cents, which had been duly 
honored. The bills of exchange, with letters of advice attached thereto, 
showing that the bills were drawn against shipments of cotton, were 
delivered to the plaintiff at the time he bought them. 

There was no concealment, and there could ‘have been no mistake, as 
to the character, in which the defendants were acting when they sold 
the bills to plaintiff. The evidence, and the judicial admissions of the 
plaintiff, in this case, prove that C. T. Buddecke knew the defendants 
were acting as exchange brokers, when they dealt with him. They ean- 
not be made responsible to plaintiff, therefore, unless they expressly 
bound themselves personally. C. C. Art. 2982. 13 La. 20; 9 An. 520. 

There is no proof in the record, that either of the defendants, ever 
undertook to become personally responsible to the plaintiff, in the event 
that the bills were not paid. The assumption of the debt of another, 
must be strictly proven. C. C. Art. 3008; 8 Mart. 14; 3 Rob. 378; 
1 An. 82. 
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~ And, from a careful examination of the evidence in this case, we are 
convinced that neither of the defendants was guilty of wilful misre- 
presentations or fraud. 

‘*Brokers, except in case of fraud, are not answerable for the in- 
solvency of those to whom they procure sales or loans, although they 
receive a reward of their agency, or speak in favor of him, whe buys or 
borrows.” C. C. Art. 2988. 

The plaintiff's counsel insists, in his brief, that the defendants are 
responsible, as they ‘‘ did not, at the date of the transaction, nor since, 
communicate to the plaintiff the names of their principals.” 

We cannot agree with the learned counsel as to the facts stated, but as 
this point was not made in the pleadings, and was not acted upon by the 
District Judge. this court cannot notice it. C. P. Art. 895; 1N. S. 242; 
8 N. S. 339 ; 453 ; 3 Rob. 237. 

Having adopted the conclusions above stated, it is unnecessary to 
decide the bill of exceptions taken by defendants, to the ruling of the 
Judge, a quo, permitting C. T. Buddecke to testify in this case ; or to 
decide, whether Aaron Harris, was a partner of Alexander Harris. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, and that the appellant pay the costs of 


the appeal. 





No. 1396.—A. Scutenxker, Lig. v. R. W. Tariarerro, 


If the interest that has accrued on a promissory note, at the date of filing the suit in the District 
Court, when added to the principal demand, exceeds five hundred dollars, the Supreme Court 
will have jurisdiction of the appeal. 

The burden of proof, falls upon the holder ofa promissory note, to show a state of facts that will 
defeat the plea of prescription. 

The maxim, cvntra non valentem agere non currit prescriptio, cannot be invoked by the holder of a 
promissory note to defeat the plea of prescription, where suit might have been brought beforo 
itwasacquired (Ante page 131.) 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Cotton & Henriques, for plaintiff and appellee. Hawkins & Fish, 
for defendant and appellant. 


Brief for defendant and ee —This suit is brought for the recovery 
of $422 78. $316 22 is in the form of a promissory note, dated January 
1st, 1861, and due one day after date, and $116 46, in open account dated 
January 1st, 1861. Record, pp. 5 and 6. 

The suit was filed September 5th, 1866. Record, page 1. 

The defendaut pleads the prescription of three and five years. 

Both the note ard account are prescribed on their face. Civil Code, 
Article 3505. 

The District Judge, without any apparent reason, invoked and applied 
the maxim, ‘‘ Contra non valentem agere nulla currit prescriptio,” and 
rendered judgment against the defendant for the whole amount. 

Defendant maintains, first, that the maxim above quoted has no ap- 
plication in our system of jurisprudence to that class of cases to which 
the present suit belongs, if indeed it has any rightful application at all. 
The Supreme Court of Louisiana have always looked upon the applica- 
tion of strange principles, not enacted into our system by legislative 
sanction, with great disfavor, and, where the law is positive and clear, 
the maxims of other systems have seldom been invoked, and, when so 
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applied, only in particular cases. The laws of Louisiana derive their 
sanction and force entirely from legislative authority. This maxim, 
whenever applied, takes the place of a positive written provision of the 
Civil Code, and must be considered judicial legislation, a very dangerous 
precedent to establish in any system of laws, and more especially so in 
our own, where we have a complete system of written statute law. 

In the case of Reynolds v. Dotson, 11 An. p. 729, cited by the District 
Judge in this case, the Supreme Court held that this maxim had no 
application whatever in cuses where the plea was made acquirendi canga ; 
but say the Court, ‘tit has been applied to prescriptions: /iberandi 
causa.” 

It would seem from the langnage of the Court, in this case, the only 
one relied on by the District Judge, that the Court had serious doubts 
about the propriety of invoking this maxim in any case. Certain it is 
that it should never be applied in any case, where the law has furnished 
a clear and positive provision. The only method known to our law by 
which prescription is interrupted is by citation. It has been repeatedly 
decided that an illegal or defective citation does not interrupt pre- 
scription. 10, 485. In the present case the law itself is suspended and 
oa Roman maxim takes its place. 

The facts of the case are, as shown by the testimony, that both plain- 
tiff and defendant resided in the Parish of Catahoula, from 1861 to 1864, 
and then defendant moved to New Orleans, where he has since resided, 
Where plaintiff was after 1864 to 1866, the time of bringing the suit, is 
not clearly shown, nor is it material. Defendant resided in the city of 
New Orleans for more than one year before prescription obtained, where 
he could have been sued. The Courts being open all the time, plaintiff 
could have brought suit against defendan* at any time for two years 
previous to the time the note was prescribed—not having done so he is 
in no position to invoke a suspension of the law to cover up and shield 
him from the consequences of his own laches. 

Where a note is prescribed on its face, and it is not proved that plaintiff 
could not have brought his action at an earlier date, the plea of pre- 
scription will prevail. 19 A. p.170. The mere existence of the war does 
not, of itself, suspend prescription. 

The fact of defendant being in the Confederate service, and thus 
avoiding citation, does not interrupt prescription. 19 An. p. 187. 





Howett, J. This is a suit on a promissory note, and open account, 
in which the maxim, ‘ Contra non vulentem agere nulla currit preescriptio,” 
is invoked against the plea of prescription of three and five years. 

It was suggested at bar, that the sum invoked, is not within the 
jurisdiction of this court, but we find that the interest accrued on the 
note, «i the date of instituting the suit, September 5th, 1866, makes the 
total of the note and account exceed $500. 

The proof is that the parties resided, at the date of the note, January 
Ist, 1861, in the Parish of Catahoula, in this State, and that in January 
1864, the defendant came to this city, where he has ever since resided, 
and was the post-master. ‘There is no reason assigned why suit cculd 
not have been brought against him, in the courts of his domicil, before 
prescription on the note was acquired, January 2d, 1866, and according 
to the doctrine of the case of Rabel v. Pourciau, 20 A. 131, the maxim 
invoked cannot avail the plaintiff. 

It is therefore ordered, that the judgment appealed from he reversed, 
and that there be judgment in favor of defendant, with costs in both 
courts. 


TALIAFERRO, J., recused. 




















NEW ORLEANS, DECEMBER, 1868. 


Cushing v. Hickle & Co. 








No. 1510.—W. L. Cusmine v. W. J. Hickiz & Co. and H. C. Tuompson. 


The act of the Legislature of 1968, No.20. transferring all cases on appeal in the Supreme Court under 
the Constitution of 1861 to the Supreme Court under the Constitution of 1863, does not, ipso facto, 
vest the Supreme Court of 1868 with jurisdiction over the case. 

Where the amount involved does not exceed five hundred dollars, the appeal will bo dismissed for 
want of jurisdiction. Art. 74, Con. of 1858. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 

J. S. Whitaker, for appellants. R. D. Biossman, for appellee. 
Howett, J. A motion is made to dismiss the appeal in this case for 
want of jurisdiction in this court, the amount involved being less than 
five hundred dollars. The amount demanded is‘ less than $500, but 
counsel contends that the act of 5th August, 1868, entitled ‘‘an act to 
provide for the removal of causes now pending in the Supreme Court 
under the Constitution of 1864, to the Supreme Court established under 
the new Constitution, transfers this case to the present court with full 
power and jurisdiction to hear and determine the cause. 

The Legislature cannot enlarge the jurisdiction of this court, as estab- 
lished by the Constitution creating the court. It simply transferred all 
the causes pending in the late Supreme Court to this, to be disposed of 
according to its constitutional jurisdiction, to try those over which tho 
Constitution gave it jurisdiction, and to dismiss or make other proper 
order as to those over which it has no jurisdiction. 

Where a case comes before us, we have, in this regard, to look at the 
amount in dispute, to ascertain if we have jurisdiction. If itis below 
the constitutional limit, we cannot entertain jurisdiction, and must neces- 
sarily dismiss the appeal. 

It is therefore ordered, that the appeal herein be dismissed, with costs, 
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No. 1420.—Jacon Barker v. BANK oF LOUISIANA. 


A party called in warranty cannot intervene in the suit under the answer of defendant making tho 
call; if he wishes to intervene, he must do so by petition. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
W. H. Hunt, for appellant. H. D. Stone, A. Micou and G. Schmidt, 
for appellee. 

Howett, J. This isasuit against the Bank of Louisiana upon its 
certificate of deposit in favor, and payable to the order of, J.M. Tupery, 
endorsed specially to the order of the Jefferson City Railroad Company, 
and in blank by Joseph Kaiser, with a character in German, affixed to his 
signature, shown to designate him as president. 

The bank set up the general denial, and called Tupery, the depositor, 
in warranty, as claiming the ownership of the certificate, who answered, 
denying plaintiff's right thereto, and alleging that, in a contract with 
Kaiser, as president. of the said railroad company, he had pledged the 
said certificate, but that, having fulfilled his said contract, the company 
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could not dispose thereof, and if it has done so, it was in fraud of his 
rights, as plaintiff well knew, and he prayed to be declared the owner of 
said certificate. 

Judgment was rendered in favor of plaintiff against the defendant, 
and dismissing the call in warranty, from which Tupery has taken a deyo- 
lutive appeal. 

It is manifest that no obligation in warranty is set forth in the plead. 
ings, and as the warrantor’s right to the certificate of deposit in suit, restg 
upon an alleged performance of his contract with a party to whom he 
assigned it in pledge, and who is no party to this proceeding, the Judge 
a quo decided correctly in not granting the prayer of his auswer. 

In strictness of pleading the judgment, dismissing the call in warranty, 
is in favor of the warrantor and appellant, while his demand cannot pro- 
perly be viewed as an intervention or interpleading, not being conforma- 
ble to the rules regulating such action. Intervention is by petition, 
which must be served on the party against which it is directed, and issue 
thereon joined. C. P. 389, 394. 

With a call in warranty properly made, the plaintiff has necessarily no 
special concern, and the law directs that a judgment rendered in such 
case, if in favor of the plaintiff against the defendant, must be also in 
favor of the defendant against the warrantor for the indemnity due, and 
is executory on the part of the plaintiff against the defendant, and on 
the part of the defendant against the warrantor. C. P. 385, 386. 

Under the pleadings and evidence, the judgment below is correct, 

It is therefore ordered tnat the judgment appealed from be affirmed, 


with costs. 





No. 1376.—FErp1INAND GuMBEL v. Maurice ABRAMS AND JOSEPA Simon. 


Where the evidence shows that two parties are engaged in acommercial business as partners, and 
debts have been contracted by the firm, they are bound in solido. 

Abanker and depositor occupy towards each other the relation of debtor and creditor, and the 
depositor of gold in the bank is only entitled to recover the amount in dollars and cents, in the 
circulating currency of the country. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
T. J. Cooley, for plaintiff and appellant. J. H. Van Dalson, for M. 
Abrams, defendant. G. S. Lacey, for J. Simon, defendant. 

Howe, J. The plaintiff sued the defendants as commercial partners in 
the business of brokerage, exchange and banking, and claimed to recover 
from them in solido the sum of $4,298 33 in gold, alleged to be due as 
the balance of plaintiff's bank account on tho 1st November, 1864, sub- 
ject to a deduction of $1,394 12 in currency. 

The Court a qua gave judgment in favor of plaintiff against Abrams, 
but rejected the claim as to Simon, and the plaintiff has appealed. 

The bank account was opened with Maurice Abrams as banker, and 
the name of the defendant, Simon, never appeared in the account. But 
the plaintiff contends that Simon took part in the business, held himself 
out as partner in the concern, and was in reality a partner, and liable as 
such. 








Po ee wm ph + 
































NEW ORLEANS, DECEMBER, 1868. 569 


Gumbel v. Abrams and Simon. 





—_—_—_ 





"We have given a careful examination to the evidence in the record, and 
are constrained to the conclusion that these positions of the plaintiff are 
correct, and that the defendant, Simon, ought to be held liable in solido, 
with the defendant, Abrams. 

We cannot, however, assent to the demand of the plaintiff for a judg- 
ment in gold. The relation of the plaintiff and the defendants, on the 
Ist November, 1864, was that of creditor and debtors. The deposit by 
the former was not the ‘‘real deposit,” ‘‘ where the depositary receives a 
thing to be preserved in kind, without the power of using it, and on the 
condition that he is to restore the identical object.” OC. C. 2934, It was 
an irregular deposit, which transferred to the defendants the ownership 
of the money, and left them indebted to the plaintiff in the number of 
dollars and cents deposited. 

In the language of this Court in Matthews v. McKenzie, 10 A. 344, “‘ the 
depositaries had a right to use (the moneys) in the course of their busi- 
ness; the relation of debtor and creditor arose between them and the 
depositor; le domaine de la chose, the power of using the money passed to 
them; and the obligation of returning, not the same, but a like amount, 
was assumed by them.” 

It is true that it was gold coin that was deposited by plaintiff, but where 
the simple relation of creditor and debtor only is created, we cannot re- 
cognize any distinction between a debt which springs from an irregular 
deposit of gold, and one which springs from an irregular deposit of any 
other lawful money. Nor can we see why such a debt contracted, for 
example in 1860, should now be satisfied by a judgment in lawful money, 
and one contracted in 1864, should not be satisfied in the same way. 
This may seem a harsh doctrine in this case, but such hardships are apt 
to come when anything else than gold and silver is made a legal tender. 

The-judgment against the defendant, Abrams, is not complained of, 
and will not be disturbed in this appeal. 

It is ordered and adjudged that the judgment in favor of the defen- 
dant, Simon, be avoided and reversed; and that the plaintiff have and 
recover of the said defendant, Joseph Simon, the sum of two thousand 
nine hundred and four dollars and twenty-one cents, with legal interest 
from judicial demand, and costs in both courts. 





nr 


No. 1408.—Mrs. M. Jounson 2. Successton or B. Ropprns. 


Where an amount of money has been loaned for a fixed time, and the interest, which forms the con- 
sideration for the loan, is added to the amount and placed in the bedy of the note, the holder is 
only entitled to recover the face of the note, with five per cent. interest after maturity. 

Paymentg made on a promissory note must first be imputed to the interest due at the time, and 
afterwards to the extinction of the principal. 

A party taking collaterals in pledge for a loan has the option to return the articles pledged on 
payment of the Joan and interest, or pay their value to the owner. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Clarke & Bayne, and J. G. Gernon, for plaintiff and appelle’. Hunt 

& Denegre, for defendant. 
Howett, J. Plaintiff alleges that on 17th March, 1865, she pledged 
to B. Robbins, then alive, certain jewelry worth $5,000, for the payment’ 
72 
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of a note of same date for $2,200, due at three months; that after mata. 
rity payments to the amount of $750 were made thereon; that she ig 
anxious to pay the balance of $1,450, still due on said note, upon its pre. 
sentation and the delivery of said jewelry; and she prays that tho 
executors of the deceased be ordered to deliver to her the jewelry or pay 
its value, subject to a deduction of $1,450, balance due on the note. 4 
general denial was filed, and judgment rendered in favor of plaintiff for 
$800, reserving her right to sue for any usurious interest she may have 
paid; from which the executors have appealed, and the plaintiff has 
asked that the judgment be amended by allowing her $4,132. 

It appears that she borrowed $2,000 and gave her note for $2,200, a 
three months, secured by the pledge of said jewelry, and during a period 
of fifteen months after maturity payments were made amounting to $990 
on the note, which the Judge a quo, on the testimony of one of the 
executors then acting as the agent of the holder of the note, considered 
paid as interest, which, under the pleadings, he could not order to be 
returned. The pleadings are indefinite, but the statement of this agent 
that he imputed the payments to the interest does not prove a payment 
of, or an agreement to pay, usurious interest on the part of the plaintiff, 
nor establish the imputation to be legal and binding. 

Where there is interest due, the debtor cannot, without the consent of 
the creditor, impute to the reduction of the principal any payment he may 
make; and where there is no imputation made be‘ween the parties, the 
payment must be imputed to the debt which the debtor had at the time 
most interest in discharging. C. C. 2160, 2162. Where no interest is 
stipulated, as in this case, the highest rate is five per cent., and any 
surplus of the payment made over the interest due at the time, must, in 
the absence of special agreement, be imputed to the principal. When 
the payments were made, in this matter, the amount of interest accrued 
was comparatively insignificant. But as plaintiff claims the benefit of 
$750, and the excess of the payments proven over this sum, will moro 
than extinguish any legal interest due up to the institution of this suit, 
we will adopt this sum as the credit to be allowed. We will not presume 
® usurious contract. 

The evidence as to the value of the jewelry is conflicting; but under 
the circumstances, this Court is of opinion the highest price which the 
testimony reasonably sustains should be adopted. 

If the value be deemed high, the defendants will have the option of 
returning the jewelry, instead of paying such value. 

There is proof that the plaintiff, at one time, obtained some $4,000 or 
$5,000 worth of goods on this jewelry from a prominent merchant of 
this city, who is supposed to understand his own interests, and who 
received the jewelry as then worth $5,000 or $6,000. We therefore 
think, under the pleadings and evidence, judgment should have been 
rendered in favor of plaintiff for the delivery of the jewelry and note, 
upon her tendering the sum of $1,450, acknowledged by her to be due on 
the note, and on default of such delivery, the value of the jewelry, say 
$5,000, less the sum of $1,450, be paid to her in due course of the 
administration of the succession, 

Zt is therefore ordered that the judgment appealed from be amended 
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and affirmed to read as follows: It is decreed that the judgment in 
favor of plaintiff ordering the defendants to deliver all the jewelry and 
the note described in the petition, to plaintiff upon her tendering to them 
the sum of $1,450, due on said note, and upon their failure to make 
such delivery, the value of said jewelry, say $5,000, less $1,450, due on 
the note, be paid to plaintiff, in due course of the administration of the 
succession Of Bianca Robbins; costs in both courts to be paid by said 
succession, 


. 





No. 1400.—Banx or New Ornteans v. B. Totrepano & Taytor—A. J. 
Douritno, Third Opponent. 


A donation by the ancestor in due form, in consideration of the marriage of his daughter, is neither 
an alienation nor a mortgage of the property donated, and the law of 1855, prescribing the modo 
of registry of conveyances of immovable property, does not apply. 

A donation by the father to his daughter, in consideration of marriage, of certain lots of ground in 
the city of New Orleans, will operate as noticeto third parties when recorded in the book of 
Donations in the mortgage office in the manner pointed out in Art. 1541, C. C. 

Every donation inter rivos, though made to the husband and wife, or to either of them, is 
subject to the general rules prescribed for donations under that title. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Elmore & King, for plaintiffs and appellants. J. L. Tissot, for 
defendants. 

Wvwty, J. On 17th December, 1858, the defendant, Taylor, inter- 
vened in the marriage contract between his daughter and third opponent, 
and, in consideration of the marriage, made a donation, as dowery, unto 
his daughter, of two lots of ground, with the improvements thereon, situ- 
ated in this city. 

The donation was made and accepted in proper form, and the act was 
duly registered in the mortgage office, parish of Orleans, in a book of 
Donations kept in that office. 

In 1866, plaintiff recovered judgment against the defendants, based 
upon an indebtedness which accrued subsequent to the donation, and 
levied upon the property donated. / 

To resist the sale of this property, A. J. Dufilho, the husband of tho 
daughter of the donor, instituted this proceeding of third opposition and 
injunction. 

On the trial in the court below there was judgment in favor of third 
opponent perpetually enjoining plaintiff from selling the property in 
question, and decreeing judgment against plaintiffs for $300, special 
damages, as attorney’s fees, and costs. Plaintiffs have appealed. 

The question presented 1, us for determination is, whether the third 
opponent’s title to the property seized, was inscribed in the manner 
required by law so as to give effect to the donation as against third 
persons? 

Plaintiffs contend that this donation was a transfer or conveyance of 
the property, and should have been registered in the conveyance office 
in pursuance of act 1827, page 136; but the third opponent insists that 
the donation was duly inscribed in the book of Donations in the mort- 
gage office pursuant to Art. 1541 C. C., and that an inscription in the 
Cotiveyance office was unnecessary. , 
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The act of 1855 created the office of conveyances, and requires 
act of conveyance to be inscribed in that office. If this act of donation 
amounts toa conveyance it should have been recorded in the convey. 
ance office, and need not have been registered in the book of Donations 
in the mortgage office. This Court has often held that possession under 
an act of sale is not sufficient notice to creditors and subsequent 
purchasers to defeat the registry laws. 14 A. 414, and the authorities 
there cited. 

Does the title of the donee depend upon the law prescribing the forms 
of alienations and the mode of registry thereof? Or does it depend 
upon compliance with the law prescribing the forms of donations inter 
vivos and the mode of registry thereof? 

Would this act of donation of thelots, properly drawn up by the notary, 
have been valid if recorded in the conveyance office and not in the book 
of Donations in the mortgage office? 

We think not. Art. 1541, C. C., says: ‘‘ When the donation con- 
prehends property that may legally be mortgaged, the act of donation, 
as wellas the act of acceptance, whether the acceptance be made by 
the same or separate act, must be registered within the time prescribed 
for the registry of mortgages, in a separate book kept for that purpose by 
the register of mortgages, which book shall be open to the inspection of 
all parties requiring it.” 

Art. 3351, C. C., requires the recorder of mortgages for the parish of 
Orleans to keep three registers, one for conventional mortgages and 
privileges, another for judicial mortgages, and a third ‘‘to record all 
donations which have to undergo that formality.” 

What was the object of registering the act in the book of Donations in 
the mortgage office? It was evidently to give notice, to give it effect as 
against third parties. It was a notice in the manner pointed out by law. 
We think the constitution of dowery in this case was neither an alienation 
nor a mortgage; that the act did not irrevokably invest the donee with 
ownership; that the validity of the act and its effect against third 
pexsons is based upon the articles of the Civil Code prescribing the 
forms of donations inter vivos and the mode of registry thereof. We 
think the act of 1855, prescribing the mode of registry of conveyances of 
immovable property, does not apply to donations infer vivos; that 
neither the act of 1827, nor the act of 1855, repeals Art. 1541 C. C. which 
prescribes the form of registering donations inéer vivos. 

Plaintiff's brief cites us to the language of act of 1855, page 335, which 
declares, ‘‘that no notarial act concerning immovable property shall 
have any effect against third persons until the same shall have been 
recorded in the office of parish recorder or the register of conveyances of 
the parish, where such immovable property is situated.” If this language 
is to be construed to mean all acts effecting immovable property, 
then mortgages as well as donations inter vivos must be registered in the 
office of the conveyance; and we are to infer that this act repeals the 
articles of the Civil Code prescribing the form of registering acts of 
mortgages and acts of donations inter vivos. Such we do not believe to 
be a proper interpretation of that act. 

Plaintiffs contend that if article 1541C. C. is not repealed by the 
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statutes of registration that, that article has no application to marriage 
contracts. We think Arts. 1727 and 2317 of Civil Code completely 
refute this position. Art. 1727 C. C. declares that ‘‘ Every donation 
inter vivos though made by marriage contract to the husband and wife, or 
to either of them, is subject to the general rules prescribed for donations 
made under that title.” The dowery of Mrs. Dufilho was settled by her 
father at a time when he was able to do so; it was a donation which had 
to be registered according to Art. 1541 C. C. 

We think the Judge a quo did not err in maintaining the injunction; 
but the ‘‘judgment however must be amended as regards the allowance 
of eounsel fees.” 

We know of no law authorizing plaintiffs in injunction to recover 
from defendants in injunction the amount incurred for counsel fees, 
See the case of Dyke v. Dyer, reported in 14 A. 701, and the authorities 
there cited. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be amended by striking out the clause allowing $300, 
counsel fees; and that the judgment so amended be affirmed, with costs, 
the appellee to pay the costs of appeal, 





No. 1280.—W. C. Bupp ». JoserH Srinson.—Mrs. M. J. Srinson, 
Intervenor and Opponent. 


Where the evidence shows that the defendant is an absentee, and it is not shown that there is any 
one in the State legally authorized to represent him, the attachment wil! be maintained. 

In a seizure, under a writ of fieri facias, of real estate, actual corporeal possession by the sheriff is not 
necessary. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
W. E. Murphy, for plaintiff. A. J. Sleele, for opponent and ap- 
pellant. 


Howe, J. This case seems to be before us on the motion to dismiss, 
as to which a rehearing was granted, and on the merits. 

An examination of the record satisfies us that the grounds of the motion 
are not sufficient to dismiss the appeal. It appears that, after objection 
was made to the first bond, the appellant was permitted to file a second, 
to which no objection was made, and it being for the amount, as the ap- 
pellee says, fixed by the Judge, will maintain at least a devolutive appeal. 
The judgment of dismissal is, therefore, set aside. 

On the merits, we can discover no legal grounds for disturbing the 
judgment of the lower court. 

Plaintiff having obtained a judgment, recognizing his mortgage, in a 
proceeding by attachment, against the defendant as a non-resident, and 
issued execution thereon, the appellant, as curatrix of the estate of her 
absent husband, sued to enjoin the execution and annul the judgment, 
for certain irregularities set forth in her petition. The plaintiff moved 
to dissolve the injunction, on the grounds of the insufficiency of the 
allegations and of the surety on the bond, and the untruthfulness of the 
affidavit. 
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The record of the attachment suit and the testimony, introduced op 
the trial of the rule, show the proceedings to be regular. 

The property was seized under the writ of attachment in the mode 
required by the act of 1847, (p. 185,) and its occupancy, at the time, by 
the military forces, did notinterfere with such seizure. Actual possession 
by the sheriff is unnecessary in such a case. ' 

The allegations of the appellant and her appointment as curatrix, after 
plaintiff's judgment was rendered, show that the defendant was an 
absentee, and consequently, he had no residence in this State; and it ig 
not shown that there was any one in the State legally authorized tg 
represent him. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 











No. 1941.—Srarez, ex rel., Gzorce L. Carn v. Toe JupGeE or THE Sixre 
District CourRT FOR THE ParisH OF ORLEANS. 


The presence, in a final judgment on a writ of quo warranto, of an interlocutory order of injunction will 
not defeat the defendant's right to appeal from this judgment, because the injunction has not 
been tried on its merits. 

In a controversy for office, where it appears that the salary of the office per annum, is more than the 
sum required to give the Supreme Court jurisdiction, a suspensive appeal will lie. 

The salary of an office per an. um, may be shown by affidavit in the Supreme Court, aiter a motion ig 
made to dismiss the appeal. 

The affidavit may be made also before the District Court, before the order of appeal is granted. 

T he averment in the affi ‘avit that the interest of the defendant in the suit ds one th d 
dollars. is sufficient to give the Supreme Court jurisdiction, without mentioning the length of 
time he is entitled to hold the office. 

The first clause in section 12, of the acts of the Legislature of 1863, No. 156, approved October 15th, 
* That appeals to the Supreme Court may be taken from any of the actions provided for in the 
foregoing sections, the same as in other cases,” properly construed. means that when the appeal 
is taken within the legal delays it is suspensive, and atterwards only devolutive. 

The right to a suspensive appeal is the rule, and it stays proceedings in the cause, except in cases 
specially excepted. C. P. 565, 575 and 580, The State, ex rel Ingram, v. Judge of the Sich Judicial 
Distri t. (Ante page 529.) 

Where a party is entitled to a suspensive appeal from a final judgment, and yet has been condemned 
to pay no specific amount, the District Judge must fix the amount of the appeal bond. 





PPLICATION for a Writ of Mandamus. xe ‘ 
J. Hawkins and E. Filleul, for relator. W. H. Cooley, Judge, 
respondent. 


Howe, J. The relator prays that a writ of mangamus may issue, 
directed to the Judge of the Sixth District Court for the Parish of 
Orleans, commanding him to grant a suspensive appeal in the case of 
Robert E. Diamond vy. George L. Cain. 

The merits of this controversy for office, are not involved in this ap- 
plication. The only question is, whether the defendant, relator in the 
proceeding at bar, is entitled to a suspensive appeal from the judgment 
recited in his petition. 

The judgment reads as follows: ‘It is ordered, that the writ of quo 
warranto, issued in this case, be maintained, and it is ordered, adjudged 
and decreed, that Robert E. Diamond be recognized as the legal Chief of 
Police of New Orleans, and that a writ of injunction issue, as prayed for 
in the petition in this case, commanding George L. Cain not to interfere 
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with the said Rohert E. Diamond, in the discharge of his duties as Chief 
of Police of the city of New Orleans, upon said Diamond giving bond and 
security conditioned as tho luw requires, in the sum of two thousand 
dol'ars ; and further, that said George L. Cain pay all costs of this pro- 
ceeding.” 

The respondent, in his answer to the application for a mandamus, makes 
several points, which we will examine in their order. 

‘In the first place, it is urged, that the injunction mentioned in tho 
judgment, ‘‘was not ordered atthe time of the filing of the petition, 
though, on the face of the papers, the plaintiff was entitled to it. A rule 
nisi was issued, directing the defendant to show cause by a given day why 
the injunction should not issue. After answer of defendant the injunc- 
tion was ordered to issue, but to this moment it exists merely as an 
interlocutory order, and has never been tried upon its merits, nor upon 
arule to set itaside.” * * * ‘Orders of this kind cannot be ap- 
pealed from,” and therefore, that as the relator asked for a suspensive 
appeal from the whole judgment, (and the judgment contains this unap- 
pealable portion,) it was properly refused. 

We find it difficult to reconcile this reasoning with the undenied avere 
ment that the Judge was willing to grant a devolutive appeal ; for, if the 
reasoning be correct, a devolutive appeal should have been equally re- 
fused. It is not, however, in our opinion, correct. Admitting the 
premises, the conclusion by no means follows. If the order for an in. 
junction contained in the judgment be merely an interlocutory order, 
whose merits have never been discussed, it has no proper place in the 
judgment; it might as well, and perhaps with more propriety, have been 

‘written as a separate document, and its presence, in what purports to be 
a final judgment, can have no effect upon the right to an appeal from 
such judgment. 

Again, it is urged that there was no evidence before the Judge, 
sufficient or competent, to show that the case involved an appealablo 
amount. We think this view erroneous. The affidavit which was 
presented to the Judge by the relator avers that the matter in disputo 
exceeds one thousand dollars; that relators’s interest in the suit exceeds 
one thousand dollars, and that a salary exceeding one thousand dollars 
per annum is annexed to each of the offices mentioned in the pleadings. 

We think it well settled that in a controversy for office, when it appears 
that the office is worth more per annum than the sum required to give 
this court jurisdiction, an appeal will lie, (Hubert v. Aubray, 6 La. 598, ) 

and that this showing may be made by affidavit, even after the case has 
been brought up to this court, and a motion made to dismiss. Knight 
v. Smith, 3 M. 158. State v. Wiliz, 11 A. 440. And we cannot agree with | 
the respondent, that this showing can be made only in this court, and 
notin the court below. In the case of the Slate v. Hackett, 5 An. page 92, 
the affidavit that ‘‘the matter in controversy amounts to one thousand 
dollars,” was annexed to the petition of appeal, in the court below, and 
it was held that this court had jurisdiction. 

Nor do we think it a sufficient answer as to amount, to say, that it is 
not shown how long the office has been or is to be held, and that it, 
therefore, does not appear that an appealable amount is involved ; for 
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not only is this position in apparent conflict with the views of this Court, 
a3 expressed by Mr. Chief Justice Martin, in Hubert v. Aubray, but 
we have the further statement in the affidavit, as in the case of the Stat 
v. Hackett, that the amount in dispute exceeds $1,000, and that relator’s 
interest in the suit exceeds $1,000. We consider the last averment 
sufficient to sustain the appeal without reference to the time the office 
has been, or is to be, held. 

‘It is urged again, that the suit in which the appeal is asked, was in. 
stituted under the provisions of ‘‘An act providing against usurpations, 
intrusions into, or the unlawful holding or exercising a public office or 
franchise in this State,” approved September 8, 1868, and also, under 
the act amending the above, approved October 15th, 1868 ; that the sixth 
section of both these acts require the immediate execution of the judg. 
ment of the court, if the judgment be that the plaintiff is entitled to the 
office, and not defendant who is in possession, because the language ig 
that the plaintiff shall be entitled ‘‘to take upon himself the execution 
of the office”; that, although the twelfth section allows an appeal to this 
court, the language is not specific as to the character of the appeal, but 
merely provides that it shall be ‘‘ the same as iv other cases ;” that in 
construing the phrase, ‘‘ ‘the same asin other cases,’ the respondent had 
before him the policy of the State, as shown in the Revised Statutes, 
pages 216 and 217, sections 41, 45 and 46; that in the matters of the 
claims to public offices, the litigation should end with the judgment of 
the court of the first instance.” 

The act of 1855, thus referred to as a guide in the interpretation of the 
twelfth section of the acts of 1868, provides that in cases of ‘‘contested 
clections,’’ the decision of the District Court shall be final, (section 41,) 
and that the court shall have no power to grant a new trial as in other 
cases, and no appeal shall be allowed. (Sec. 45.) R.S. p. 217. Acts of 
1855, p. 415, 416. 

The twelfth section of the amended act of 1868, reads as follows: 
**That appeals to the Supreme Court may be taken from any of the 
actions provided for in the foregoing sections, the same as in other cases, 
But all such cases, shall take preference, when they come before the 
Supreme Court, over all other cases in the order of trial, and shall be 
made returnable to the Supreme Court, either in New Orleans, or at one 
of its sessions in the country, on motion of either party.” 

Now, if the respondent be correct in his view that the phrase ‘‘ other 
cases ” in this twelfth section, may mean contested election cases, arising 
under the act of 1855, we must come to this conclusion, that the 
Legislature has authorized an appeal in this case, and given it a 
preference on our docket, ‘‘ the same as in other cases,” in which no ap- 
peal is possible, and no preference desirable. 

We do not feel constrained to adopt an interpretation, which would 
lead to such a conclusion. On the contrary, we think the phrase “‘the 
same as in other cases,” simply means that where the appeal is taken in 
due time, and with the furnishing of due security, it shall be suspensive, 
and, otherwise, (if taken in time for a devolutive appeal only) devolutive. 

Nor can we assent to the proposition contained in the answer, that the 
right to a suspensive appeal is an exceptional one. As was said by this 
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Court in the case of the Slate v. Judge of the Sixth Judicial District Court, 
90 Ann. p. 529. ‘*A careful examination of articles 564, 565, 575 
and 580, of the Code of Practice, shows that the right to a suspensive 
appeal is the rule, and that it stays proceedings, save in cases specially 
excepted.” 

’ And in answer to the further reason of the respondent, that the 
suspensive appeal was refused, because ‘‘ nothing in the record exhibited 
what the bond should be,” we refer to the same case in which this Court 
‘said, that in its opinion ‘‘a bond for a suspensive appeal could be 
readily framed payable to the appellee in such amount as the court below 
should determine.” The bond should be fixed in analogy with ‘the 
provisions of article 577 of the Code of Practice. Where a party is 
entitled to a suspensive appeal by reason of the amount in dispute, and 
yet, as in this case, has not been condemned to pay any specific sum, 
there is no precise standard fixed by law for the amount of the bond. It 
should be fixed by the Judge, (Blanchin v. Fashion, 10 A. 346,) and we 
can see no difficulty in fixing it with a reasonable regard for the rights of 
the appellee, where the contest is over offices whose salaries are easily 
ascertained. 

For the reasons given, it is ordered and adjudged, that the rule to 
show cause be made absolute, and that a peremptory mandamus issue 
herein, as prayed for, and according to law, directing the Judge of the 
Sixth District Court for the parish of Orleans, to grant a suspensive ap- 
peal to this court, from the judgment rendered in the case of Robert E. 
Diamond v. George L. Cuin, No. 147, of the docket of said court, upon 
the defendant furnishing his bond with security in such sum as may be 
fixed by the Judge ; and that the respondent pay the costs of this pro- 
‘ceeding. 














No. 1827.—Lovisa Minuer, Widow Guichonnet, » Aman Rovarevx, 
Curator, and his Wife. 


A party may demand a recognition as heir; an account of the administration; and the property in the 
hands of the curator, in the same suit. 

The homologation of an account and tableau of distribution, filed by the curator, of the proceeds of 
the sale of an estate. will not estop the heir, who was a non-resident at the time, from proceeding 
against the curator for the remainder of the proceeds of the sale of the succession property in 
his hands. 

The curator will be responsible to the heir for the payment of a fraudulent and fictitious claim with 
the funds of the succession, notwithstanding the same has been homologated by the Jadge. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
M. Blache and Soulé & Charvet, for appellants. G. Schmidt, for appellee. 
On REHEARING.* 


Lupetme, C. J. In May, 1868, this Court delivered an opinion in this 
case, reversing the judgment of the Court a qua, and dismissing the 
suit, on the ground that the Second District Court of New Orleans was 
without jurisdiction ratione materia. 

On the 22d June, 1868, a new hearing was granted on the question of 
jurisdiction. 

*The opinion rendered in this case in May, 1868, being overruled by this opinion, is not published. 
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The plaintiff alleges that she was married to Claude Guichonnet on 6th 
July, 1863; that there was a marriage contract between them, which cop. 
tained the following clause: ‘‘ En considération du futur mariage et pour 
se donner une preuve de l’attachement que les futurs époux se portent, 
ils se font, par les présentes, donation mutuelle et irrévocable au survivant 
d’eux, de tous les biens dont se composera la succession du prémourant,” 
That C. Guichonnet died on 2d July, 1865; that the succession was opened in 
the Second District Court of New Orleans, and that said A. Rougieux, obtain. 
ed the curatorship of said succession by falsely and fraudulently pretending 
to be a creditor; that said Rougieux, having thus obtained possession of 
the property of the succession of Claude Guichonnet, caused it to be 
sold, and after paying the debts of the succession, he appropriated the 
balance of the assets of said succession, amounting to three thousand 
three hundred and twenty-six dollars and fifty cents ($3,326 50) to the 
payment of a certain mortgage note for twelve thousand dollars, said to 
have been executed by the said Guichonnet before Adolphe Boudousquié 
on the 31st May, 1864, in favor of Malvina Aminthe Marie Castetz, wife 
of Aman Rougieux, of the city of New Orleans. She further alleges that 
her said husband did not execute the aforesaid obligation and mortgage; 
that Claude Guichonnet never borrowed any money whatever from said 
Malvina Amenthe Rougieux, and that she never had any money to lend; 
that the note and mortgage, if proved to have been signed by said 
Guichonnet, was false, fraudulent and simulated, and made for the purpose 
of defrauding your petitioner of her lawful rights. She prays that her 
marriage contract may be filed and declared valid; that she be recognized 
as sole heir of the estute of Claude Guichonnet; that said Aman Reugieux, 
curator as aforesaid, be cited to answer the petition; that the pretended 
mortgage be declared fraudulent and simuiated, and that said curator pay 
over to your petitioner, not only the property mentioned in the inventory, but 
all such other property belonging to the succession of her late husband as he 
may have failed to inventory, and which he or his wife may have appropri- 
ated to their own use, etc. 

The pleadings are somewhat confused, but from the foregoing allega- 
tions and prayer, we think, the suit may fairly be regarded as an action 
to be recognized as heir, and to be put in possession of the estate. 

The plaintiff prays distinctly that she may be recognized as heir, and 
that the curator may be ordered to deliver to her all the property of the 
succession. 

She also attacks the correctness of the claim of Rougieux for twelve 
thousand dollars, which was placed on the tableau of distribution filed by 
said Rougieux, curator. 

The final account of the curator has not been rendered; there is noth- 
ing in the record before us to show that any of the debts of the succes- 
sion have been paid, except the judicial admissions of plaintiff in her 
petition, and these admissions are coupled with the charge that the three 
thousand three hundred and twenty-six dollars and fifty cents applied to 
the partial extinguishment of the simulated mortgage claim of Rougieux 
were appropriated by the curator to himself wrongfully anc fraudulently. 

** Until an heir be recognized and admitted as such, he has no action 
to compel the curator to account or to deliver to him the property of the 
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succession.” Stein v. Bowman, Curator, 9 La. 284. 11 La. 182. 

However, an heir may sue to be recognized as heir for an account, and 
for the property in the hands of the curator in the same suit. The de- 
mands are not inconsistent, and they may be cumulated. C. P., Articles 
148, 151. 

This action was properly brought, therefore, in the probate court, in 
which the succession of Claude Guichonnet was opened, and was in course 
of administration. C. C., Art. 1181. 4R.9. 4A. 223. ©. P., Art. 1000. 

Itis proved that Claude Guichonnet, aged upwards of sixty years, had 
retired from business, and lived upon the rents of his property; that he 
was frugal, and had but little use for money; that in May, 1865, less than 
iwo months before his death, and about one year afler the date of the act of 
morigage to Rougieux, © nde Guichonnet said ‘‘ he had lent his money to 
the lady with whom he boarded; her name was Rougieux.” 

In the same conversation, he expressed regret at having driven away 
his wife, and he said ‘‘ he would try to collect the money he had loaned 
out that he might be able to bring her back again.” 

He was illiterate, and we may fairly infer from the evidence, that he 
was weakmined. 

On the other hand, it is proved that Malvina Amenthe Rougieux is “a 
kind of fortune-teller,” who, though married, lived apart from her hus- 
band in the same house with the deceased, and that ‘* she had no meuns.” 
The evidence also establishes the fact that Aman Rougieux, her husband, 
had but little means. 

It is remarkable that the alleged loan of $12,000 was made by the wife, 
without the concurrence or authorization of the husband—the head and 
master of the community—and that the property mortgaged was worth 
less than halfthe sum to be secured. It is also remarkable that, notwith- 
standing it is proved that the deceased was very economical, in about 
thirteen months he had dissipated this large sum of money; and at his 
death, he owed five dollars for rent for one month for the room he had 
occupied; and all the personal effects he had consisted of ‘‘an indifferent 
armoire, an old bed, and his clothes, which were of but little value, and 
were given to beggars.” 

The District Judge, who heard the witnesses in this case, declared the 
claim of Rougieux fictitious and unjust; and after a careful examination 
of the evidence in the record, we are forced to the same conclusion. 

The property of the succession was appraised and sold at four thousand 
three hundred dollars. 

A tableau of distribution was filed by the curator, on the 13th Septem- 
ber, 1865, exhibiting debts amounting in the aggregate to ($973 50) nine 
hundred and seventy-three dollars and fifty cents, besides the fictitious 
claim of Rougieux. 

The tableau of distribution was advertised and homologated. 

The attorney of absent heirs was not cited before the homologation of 
the tableau, nor did he make any appearance in the proceedings had 
thereon. 

The plaintiff was absent from the State, and she had no knowledge of 
the proceedings. 

The homologation of the tableau, under the circumstances, does not 
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estop the heir from proceeding against the curator for an account, or for 
the remainder of the proceeds of the sale of the succession property in 
his hands, if he had filed an account. Miller et al. v. King, 10 A 674, 
Ford et al. v. Newcomer et al., 14 A. 706. Acts of 1852, p. 206. 

Rougieux was not a creditor. This, however, did not vitiate his ap. 
pointment as curator, or the acts done in autaany to law, in due course 
of his administration. 

We agree with the Judge a quo, that the plaintiff has fully establisiéa 
her right, under the marriage contract, to all the property of the deceased, 
after paying the debts against the succession. C. C., 2316, 2308, 2309 and 
2311. Criswell v. Seay et al., 19 La. 529. 

It is therefore ordered, adjudged and decreed that the judgment ren- 
dered by this Court in this case, on the 18th May, 1868, be set aside. It 
is further ordered, adjudged and decreed that the judgment of the Dis- 
trict Court, so far as it declares the plaintiff to be the surviving spouse 
of Claude Guichonnet, deceased, and as such entitled to his entire estate 
under the marriage contract, and that the claim of Aman Rougieux for 
twelve thousand dollars is fictitious, null and void, be affirmed; and that 
said judgment be reversed and annulled in all other parts. 

It is further ordered, adjudged and decreed that there be judgment ia 
favor of Louisa Miller, widow Guichonnet, and against Aman Rougienx, 
curator of the succession of Claude Guichonnet, for the sum of three 
thousand three hundred and twenty-six dollars and fifty cents, being the 
remainder of the proceeds of the sale of the property inventoried, after 
the payment of the debts of the succession, with five per centum per an- 
num interest thereon from 14th of April, 1866, till paid. It is further 
ordered that the right of the plaintiff be reserved to proceed against 
Amant Rougieux and Malvina Amenthe Rougienx for property belonging 
to the succession of Claude Guichonnet, and not inventoried, whichmay 
have been appropriated by them or either of them. 

It is further ordered that Aman Tougieux, curator, pay the costs of 
the lower court, and that the plaintiff and appellee pay the costs of the 
appeal. 





No. 1940.—Tue Strate or Louisiana, ex rel., Coampuin et als. vo. Jopes 
OF THE SEconp District Court oF New ORLEANS. 


A suspensive appeal taken by the executor or administrator of an estate, from a judgment in favor of 
a creditor, will not prevent the creditor from proceeding against the executor or administrator 
by motion, for an account showing the condition of the estate, and the amount of funds on hand, 
while a suspensive appeal is pending in the Supreme Court. 

A mandamus will Se to compel the District Judge to take jurisdiction of, and try the motion by the 
creditor, calling on the executor for an account, pending the suspensive appeal. 

The District Judge is only divested of jurisdiction, pending a suspensive appeal, in all matters 
pertaining to or involved in the judgment appealed from. 


PPLICATION for a Writ of Mandamus, 
C. M. Conrad & Sons, for petitioners, 
Wruy, J. The relators had judgment against the succession of Alex- 


ander Gordon, deceased, in the Second District Court, and a suspensive 
appeal was taken from that judgment. 
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Whilst this appeal was pending, the relators made a motion in the 
Second District Court suggesting that they are creditors of said suecec- 
sion, and as such interested in its due and faithful admixistration accord- 
ing to law ; and further, suggesting that the legal representatives of said 
succession, have failed to deposit the moneys collected by them for 
account of said succession in a chartered bank of this State, ora branch 
thereof ; that they have not kept an official bank-book ; and have with- 
drawn the deposits of funds belonging to said succession, if any deposits 
were ever made, before a tableau of distribution had been homologated, 
and without an order of Court. And further suggesting their desire to 
know whether said legal representatives have any funds in their hands 
belonging to said succession, and if so, what amount. On these sugges- 
tions arule was granted, requiring the axecutors of said succession to 
show cause within ten days after service, why they should not file a true 
statement of their accounts as executors, and their bank-book, showing 
the amount of funds collected by them for said estate ; and they wero 
further required to show cause why they should not be dismissed from 
office on account of their failure to fulfil their duties as required by law, 
and why they should not be condemned to pay for the use of said estate, 
twenty per cent. per annum, interest on any amount of funds not 
deposited or withdrawn without authority. 

The executors of Alexander Gordon, deceased, filed an exception to this 
rule taken against them, on the ground that a suspensive appeal had 
been taken from the judgment in favor of relators, which was still pend- 
ing in the Supreme Court ; and that that Court could not grant the rule, 
or take any proceedings against said succession until the final decision 
of said appeal, and therefore, that that Court had no jurisdiction of said 
rule, 

The District Judge maintained this exception, and dismissed the rule 
with costs. 

The relators apply to this Court for a writ of mandamus, to compel the 
District Judge to entertain their rule, and require the executors of Alex- 
ander Gordon, deceased, to discharge their duty as prescribed by act 
of 1855. 

The act of 1855, requires that ‘‘all executors, administrators, cura- 
tors and syndics, shall deposit all moneys collected by them as soon as 
the same shall come into their hands, in one of the chartered banks of 
this State, or in one of their branches, allowing interest on deposit, if 
there be one in the parish. They shall keep a bank-book in their official 
name, and shall on no account withdraw the deposits, or any part 
thereof, until a tableau of distribution shall be homologated, or unless 
ordered by a competent court, and then only, to pay such debts as may 
be ordered for payment. On failure to comply with the provisions of this 
section, they shall be condemned jointly, and severally with their sureties 
to pay to the use of the estate, twenty per cent. interest per annum, on 
the amount not deposited, or withdrawn without authority, besides all 
special damages suffered, and shall be dismissed from office.” 

Section three of that act provides that ‘‘any creditor, or other person 
interested, may at the regular sittings of the courts of New Orleans, and 
in the country, as well during the vacation as the sitting of the court 
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having jurisdiction, file in the clerk’s office a motion to know whether 
any executor, administrator, curator or syndic has any funds; and he 
shall be bound within ten days to file a true statement of his accounts, 
and his bank-book, if he has one, showing the amount of funds collected 
by him, and on failure todo so, shall be dismissed from office, and pay 
ten per cent. per annum interest on any sums for which he may be 
responsible.” (See Revised Statutes, page 2, Sections 2 and 3.) 

The question presented is, can a creditor whose judgment has been 
suspended by an appeal, file the motion to know whether the executors 
have any funds, and ask that they be ruled to file a true statement of 
their accounts, their bank-book, etc. ? Can the executors by taking a 
suspensive appeal from relators’ judgment, deprive them of the right to 
know the condition of the succession, and whether its legal representa- 
tives are acting faithfully ? We think not. 

The relators certainly have sufficient interest in the estate to make the 
motion. The law permits it to be made by ‘any creditor, or other 
person interested.” . 

But the Judge a quo, urges that having granted a suspensive appeal 
his ‘‘ Court cannot take any proceedings against said succession, until 
the said appeal is decided by the Supreme Court, and therefore, his 
Court has no jurisdiction of said rule.” 

We do not think, that the right to file the motion has any immediate 
connection with the judgment appealed from ; it is not a right growing 
out of that judgment, but a right that the law gives to every ‘‘ creditor, 
or other person interested,” it matters not how the indebtedness is 
evidenced, whether by account, note or judgment. 

We fully concur with the District Judge in his statement that ‘‘ where 
an appeal is taken from a judgment rendered by an inferior court to the 
Supreme Court, the inferior court is divested of all jurisdiction over said 
case, except to test the solvency of the security given on the bond.” 

But we do not regard the filing of the motion, to ascertain the condi- 
tion of the succession, as in any manner disturbing the jurisdictior of 
this Court over the judgment appealed from. 

It has been urged in the argument, that relators’ rights are protected 
by the appeal bond, and therefore, they should not be permitted to file 
the motion. We think the greatest protection to creditors is the fidelity 
of the legal representative of the succession. That the executors are the 
Olicers of court pro hac vice, and the law of 1855, provides the means by 
which ‘‘any creditor or other person interested,” can call upon them 
summarily, and ascertain whether they are acting faithfully. 

The law has wisely provided, that these officers of court, shall deposit 
the funds of estates in their hands in bank, and that the creditors and 
parties interested, can at any time ascertain the true condition of the 
estates. 

If the stringent requirements of the act of 1855, could be evaded by an 
appeal, unfaithful executors, administrators and curators, would refuse 
to allow any of debts of successions, however just, and take suspensive 
appeals on all the judgments that might be rendered in the inferior 
courts, for the purpose of using the funds of the estates confided to their 
charge. The whole object of the law would thereby be defeated, 
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We think the District Judge had jurisdiction, and should have enter- 
tained the motion. 

This proceeding and the suit now on appeal, are separate and in- 
dependent proceedings. 

It is therefore ordered, that the writ of mandamus, be made peremp- 
tory, requiring the Judge of the Second District Court of New Orleans, 
to take cognizance of, hear and determine the motion of relators dis- 
missed on exception. 


none eal 





No. 1403.—J. C. Lanart, for use of Grace Labatt, Wife of S. H. Levy, 
v. J. H. Durrvry. 


An appeal from a judgment not signed by the District Judge is premature, and the Supreme Court 
will notice the tact of their own accord and dismiss the appeal. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
D. C. Labatt, for plaintiff. A. L. Tissot, for defendant. 

LupeuinG, C. J. This Court will take notice, of its own accord, that 
the judgment appealed from is not signed. The appeal is premature, 
C. P. Art. 546; 4 R. 47; 7 R. 451; 9 An. 42. 

It is therefore ordered, adjudged and decreed that the appeal be dis- 
missed, and that the appellant pay the costs of the appeal. 
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No. 1425.—Wour & Prerro v. Nattionat MARINE AND [rE INSURANCE 
Company OF NEw ORLEANS. 


The value of the property at the time and place of the inception of the risk must be taken in estima- 
ting the loss arising from perils insured against. 


PPEAL from the Fourth District Court of New Orleans, Théard,.J. 
M. M. Cohen, for plaintiffs. H. B. Kelley, for defendant. 

TaLIAFERRO, J. This suit is brought on a policy of insurance, by 
which the plaintiffs allege that the defendants insured them against 
loss from the perils of the sea to the extent of four thousand dollars, 
upon certain merchandize, worth $35,000, shipped by plaintiffs from 
Matamoras to New Orleans on the bark Honduras. They aver that the 
goods so shipped were much damaged, during the voyage, by becoming 
wet from contact with salt-water. That the loss from this cause amounts 
to $11,459 07. That the proportional amount of the loss which the 
Company is bound to them for is $3,274 02. 

The defendants specially deny that the merchandize was injured by 
any of the risks insured against, and that the goods were damaged to the 
amount alleged by the plaintiffs. They deny that they were duly 
notified by the plaintiffs of the loss complained of, or presented with the 
usual preliminary proof of the same. The defendants allege the prevalence 
of a custom, for many years, in New Orleans and the other principal sea- 
ports of the United States, and which they aver formed’a part of the policy 
declared upon, which requires that the master of a vessel immediately 
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upon arriving in port, from a voyage during which, heavy weather hag 
been experienced, to call a ‘‘ survey on the hatches” of the vessel by the 
master and wardens of the port, to determine if they were well secured, 
whether the cargo in sight be dry or not and before breaking bulk, to as. 
certain the condition of the bales, packages, etc., generally, as being wet 
or stained by water, sweat of the hold, leakage, or otherwise. They ayer 
that in this case the usage or custom alleged to prevail has not been 
observed by the master of the Honduras. That the responsibility there. 
fore rests with the vessel, her master and owners, and not with the under 
writers, 

The plaintiffs had judgment for the amount claimed, and the defen. 
dants have appealed. 

Each party litigant took a bill of exceptions to the ruling of the Court 
in regard to the admission of evidence. It will be unnecessary, in dispos- 
ing of this case, to examine both the exceptions. The first is the one 
taken by the defendants. They excepted to the introduction of a 
specified bill of lading, on the’ground of its irrelevancy, and that it is res 
inter alios acla. That it was offered in an attempt to prove by hearsay 
the shipment of goods, which could only be proved by direct and positive 
testimony. 

To a specified document, showing the value in New Orleans of the 
goods shipped by plaintiffs on the Honduras, they objected, on the 
ground that the liability of the defendants was for the value of the pro- 
perty insured at the place of shipment, and not at the place of destina- 
tion. And lastly, the protest of the master of the Honduras, introduced 
to prove rem ipsam, was objected to as not being evidence against any 
one except the parties who executed it. 

We think the exception should have been sustained. It seems to bea 
settled principle in the estimate of loss arising from perils insured 
against, that the value of the property at the time and place of the 
inception of the risk is to be taken, and not that at the place of destina- 
tion. 

In this case, the merchandize insured was shipped from Matamoras, in 
Mexico, to New Orleans. The loss was estimated upon the value of the 
goods in New Orleans. We do not consider the invoice as legal evidence 
of the value of the goods. The judgment should have been one of non- 
suit. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. And it is ordered 
that this suit be dismissed without prejudice, the plaintiffs and appellees 
paying costs in both courts. 

Parsons on Insurance, Vol. 2, p. 72, and notes; 1 Rob. 442; 1 M. 128, 


Mr. Justice Hows, having been of counsel in the case, took no part 
in this decision. 
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No. 1863.—Srate v. J. VouKMAN. 


A legislative body is competent to enact any legislation, not prohibited by the Constitution of the 
State or the United States. 

The act of the Legislature, approved April 4 1865, No. 55, entitled an act to provide for increasing 
the revenue of the State, and raise means tu pay the interest on the State debt, does not vio- 
late the Constitution in levying a license tax on certain trades, professions and callings 

Under the Constitutions of 1864 and i868, the Legislature has the power to levy a license tax on 
al! persons pursuing any occupation, trade or calling, subject to the condition that it is uni- 
form on all persuns embraced in the levy. 

This grant of power to the Legislature is independent of the power to levy an income tax on the 
amount of business done. 


PPEAL from the Fourth Justice’s Court, Parish of Orleans, Baum, J. 
ii Henry C. Diddle, for Auditor of State. EH. Howard McCaleb, for 
defendant. 

Howett, J. The defendant has appealed from a judgment against 
him for the sum of $100 as a license tax for the year 1868, upon his oceu- 
pation, as keeper of a brewery, assessed by virtue of the 7th section of 
an act to provide for increasing the revenue of the State, and to raise 
means to pay the interest on the State debt, approved April 4, 1865. 

The tax is resisted as unconstitutional, in not being equal and uniform, 
nor pro rata upon the amount of income or business done, and the law 
imposing it is said to violate Art. 124 of the Constitution of 1864, under 
which it was adopted, and Art. 118 of the Constitution of 1868, under 
which it is sought to be enforced. 
~ Counsel for defendant admits that such a tax has been held not to be in 
conflict with the Constitution of 1852, but he contends that the Consti- 
tutions of 1864 and 1868 have made a material change on this subject, 
and virtually furbidden the imposition and collection of a ‘license tax.’ 
The three instruments declare alike, that all taxes shall be equal and 
uniform throughout the State, and that property shall be taxed in pro- 
portion to its value. 

On the point now before us, that of 1852 says, in Art. 123: ‘* The 
Legislature shall have power to levy an income tax, and to tax all persons 
pursuing any occupation, trade or profession.” 

That of 1864, in Art. 124, says: ‘* The General Assembly shall levy an 
income tax upon all persons pursuing any occupation, trade or calling, 
and all such persons shall obtain a license, as provided by law. All tax 
on income shall be pro rata on the amount of income or business done.” 

That of 1868, in Art. 118, says: ‘*The General Assembly may levy an 
income tax upon all persons pursuing any occupation, trade or calling. 
And all such persons shall obtain a license, as provided by law. All tax 
on income shall be pro rata on the amount of income or business done.” 

The only differences in the last two are, that the word ‘shall’ is used 
in the former, and the word ‘ may’ in the latter, in the first part of the 
clause; and in the former a comma is used, and in the latter period after 
the word ‘calling.’ 

It is urged that the Constitution of 1852 did not restrict or limit the 
Legislature to a pro rata tax on the amount of income or business done, 
and that such a restriction was inserted in the Constitutions of 1864 and 
1868, expressly to prevent the injustice and inequality of taxation, which 
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made small traders pay the same license as large traders; that by the lat 
ter instruments the tax should be pro rata on the ‘‘ occupation, trade or 
calling,” and on the amount of income or business done; and that only 
the persons upon whom this income tax has been levied are required to 
obtain a license, because the levying of an income tax is a prerequisite 
to the obtaining of a license, which is dependent upon and inseparable 
from the income tax. 

As it is conceded that a ‘license tax’ upon persons pursuing any o¢- 
cupation, trade or calling, if it operate uniformly on all persons of the 
same class, was held not to be in conflict with the the Constitution of 
1852, and as it is not suggested that some brewers are mae or required 
by the law in question to pay one sum and others another, we have to 
inquire whether or not there is any inhibition, special or by necessary 
implication, of such a tax in those of 1864 and 1868, and if not prohib- 
ited, whether or not it is imposed in an unconstitutional form or manner, 
The theory of our form of government is, that the Legislature, in_ its 
sphere, is supreme in all respects, save when restricted by the Constitu- 
tion of the State or United States, and may do anything not prohibited 
by such authority. See the cases collated in Hen. Dig. (new ed.) at pp, 
267, (c) 1,) No. 6; 268, No. 11; 272, (c) 4,) No. 7. 

The Constitution of 1852 says, the Legislature shall have power to levy 
an income tax, and to tax all persons pursuing any occupation, trade or 
profession. The power to levy each tax is distinctly recognized. 

The Constitutions of 1864 and 1868, in somewhat different words, recog- 
nize the same power to levy an income tax, saying the Legislature shall 
(or may) levy an income tax upon all persons pursuing any occupation, 
trade or calling, and instead of adding, ‘and tax all persons pursuing 
any occupation, trade or calling,’ simply say: ‘‘and all such persons 
shall obtain a license, as provided by law.” In the first, the power to 
levy a tax on all persons pursuing any occupation, is expressly declared; 
in the last two, it is not prohibited, but there is a positive injunction, that 
all such persons shall obtain a license, leaving it, as we think, to the dis- 
cretion of the Legislature to levy or nota tax, or fix a price for the 
license, which is required. Without a prohibition, the Legislature has 
the authority to impose or fix it, And, in our opinion, the phrase, ‘as 
provided by law,’ implies affirmatively that the Legislature may prescribe 
the manner and conditions of obtaining a license, including the condi- 
tion, of paying a tax or price uniform as to all persons in each particular 
occupation, trade or calling. 

Neither instrument says that the licénse shall be furnished without 
charge. Nor does either, in our opinion, make the levying of an income 
tax necessarily a prerequisite to a license, or the obtaining of a license 
dependent on and inseparable from the income tax. 

We construe the words, ‘all such persons,’ as referring to those en- 
gaged in any occupation, trade or calling, and not to the persons only 
upon whom an income tax is or has been levied. All persons pursuing 
any occupation, trade or calling shall obtain a license, and all incomes 
arising therefrom shall be taxed pro rata on the amount of income or bu- 
siness done, which latter is the only restrictive change on this point, 
made by the Constitutions of 1864 and 1868. The Legislature, which in 
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this matter is the judge of expediency or necessity, may consider the 
revenues from only one of these subjects sufficient, and not impose a tax 
on the other, or it may impose a tax on both, which will not, we think, 
be a double tax on the same thing—the permission or license to pursue 
any calling being very different from the income derived from that 
calling. 

We consider the constitutional equality and uniformity of such taxa- 
tion, as is here resisted, long since firmly established by this tribunal, 
and we cannot see, in the Constitutions of 1864 and 1868, anything which 
conflicts therewith, or anything which the law in question violates. In 
our opinion, the pro rata principle, as established in these Constitutions, 
does not apply to the license to be obtained. The tax on license, 
however, must be equal and uniform, as heretofore interpreted by this 
Court. 

It is a principle of jurisprudence, and one necessary to the harmony 
of our system of government, that the judiciary will only pronounce a 
Jaw unconstitutional when it is manifestly so. 3M. 12. 4N. 8. 138. 5 
R. 383. 8 A. 341. 9 A. 562. 

Our conclusion is, that there being no constitutional inhibition, special 
or by necessary implication, upon the Legislature to impose the tax 
claimed, and it being equal and uniform as to all persons in the class to 
which defendant belongs, and not in conflict, as to the form or manner 
of levying it, with the Constitutions of 1864 and 1868, it can be collected. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs, 
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PREAMBLE. 


We, the people of Louisiana, in order to establish justice, insure 
domestic tranquillity, promote the general welfare and secure the bless 
ings of liberty to ourselves and our posterity, do ordain and establish 
this Constitution. 


CONSTITUTION. 


TITLE IL—BILL OF RIGHTS. 


Artictr 1.—All men are created free and equal, and have certain in- 
alienable rights; among these are life, liberty and the pursuit of happi- 
ness. To secure these rights, governments are instituted among men, 
deriving their just powers from the consent of the governed. 

Art. 2.—All persons, without regard to race, color, or previous condi- 
tion, born or naturalized in the United States, and subject to the juris- 
diction thereof, and_rezidents of this State for one year, are citizens of 
this State. The citizens of this State owe allegiance to the United States; 
and this allegiance is paramount to that which they owe to the State. 
They shall enjoy the same civil, political, and public rights and privil- 
eges, and be subject to the same pains and penalties. 

Art. 3.—There shall be neither slavery nor involuntary servitude in 
this State, otherwise than for the punishment of crime, whereof the party 
shall have been duly convicted. 

Art. 4.—The press shall be free; every citizen may freely speak, write 
and publish his seatiments on all subjects, being responsible for the abuse 
of this liberty. 

Art. 5.—The right of the people peaceably to assemble and petition 
the Government, or any department thereof, shall never be abridged. 

Art. 6.—Prosecutions shall be by indictment or information. The 
accused shall be entitled to a speedy public trial by an impartial jury of 
the parish in which the offence was committed, unless the venue be 
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changed. He shall not be compelled to give evidence against himself; 

he shall have the right of being heard by himself or counsel; he shalj 
have the right of meeting the witnesses face to face, and shall have com. 
pulsory process for obtaining witnesses in his favor. He shall not be 
tried twice for the same offence. 

Art. 7.—All persons shall be bailable by sufficient securities, unless for 
capital offences where the proof 1s evident. or the presumption great, or 
unless aiter conviction, for any crime or offence punishable with death 
or imprisonment at hard labor. The privilege of the writ of habeas corpug 
shall not be suspended. 

Art. 8.—Excessive bail shall not be required; excessive fines shall 
not be imposed, nor cruel or unusual punishments inflicted. 

Art. 9.—The right of the people to be secure in their persons, houses, 
papers and effects, against unreasonable searches and seizures, shall not 
be violated; and no warrant shall issue but upon probable cause, sup. 
ported by oath or affirmation, and particularly describing the place to be 
searched, or the person or things to be seized. 

Art. 10.—All courts shall be open; and every person for injury done 
him in his land, goods, person or reputation, shall have adequate remedy 
by due process of law, and justice administered without denial or unrea- 
sonable delay. 

Art. 11.—No law shall be passed fixing the price of manual labor. 

Art. 12.—Every person has the natural right to worship God according 
to the dictates of his conscience. No religious test shall be required as 
a qualification for office. 

Art. 13.—All persons shall enjoy equal rights and privileges upon any 
couveyance of a public character; and all places of business, or of pub- 
lic resort, or for which a license is required by either State, parish or 
municipal authority, shall be deemed places of a public character, and 
shall be opened to the accommodation and patronage of all persons, 
without distinction or discrimination on account of race or color. 

Art. 14.—The rights enumerated in this Title shall not be construed to 
lirait or abridge other rights of the people not herein expressed. 


TITLE II.—LEGISLATIVE DEPARTMENT. 


Arr. 15.—The Legislative power of the State shall be vested in two 
distinct branches: the one to be styled the House of Representatives, 
the other the Senate; and, both the General Assembly of the State of 
Louisiana. 

Art. 16.—The members of the House of Representatives shall continne 
in office for two years from the day of the closing of the general elec- 
tions. 

Art. 17.—Representatives shall be chosen on the first Monday in No- 
vember, every two years, and the election shall be completed in one day. 
The General Assembly shall meet annually on the first Monday in Jann- 
ary, unless a different day be appointed by law; and their sessions shall 
be held at the seat of government. 

Art. 18.—Every elector under this Constitution shall be eligible to a 
seat in the House of Representatives; and every elector who has reached 
the age of twenty-five years shall be eligible to the Senate; Provided, 
That no person shall be a Representative or Senator unless at the time 
of his election he be a qualified elector of the Representative or Senato- 
rial District from which he is elected. 

Art. 19.—Elections for members of the General Assembly shall be held 
at the several election precincts established by !aw. 

Art. 20.—Representation in the House of Representatives shall be 
equal and uniform; and after the first General Assembly elected under 
this Constitution shall be ascertained and regulated by the total popula- 
tion, each parish in the State being entitled to at least one Representa- 
tive. A census of the State by State authority shall be taken in the year 
eighteen hundred and seventy-five, and every ten years thereafter. In 
case of informality, omission or error in the census returns from any 
parish or election district, the General Assembly may order a new census 
taken in such parish or election district; but until the State census of 
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eighteen hundred and seventy-five, the apportionment of the State shall 
be made on the basis of the census of the United States for the year 
eighteen hundred and seventy. 

Art. 21.—The General Assembly, at the first session after the making 
of each enumeration, shall apportion the representation amongst the 
several parishes and representative districts, on the basis of the total 
population as aforesaid. A representative number shall be fixed, and 
each parish and representative district shall have as many Representati¥es 
as the number of its total population will entitle it to have; and an addi- 
tional Representative for any fraction exceeding one-half of the represen- 
tative number. The number of Representatives shall never exceed one 
hundred and twenty, nor be less than ninety. 

Ast. 22.—Until an apportionment shall be made in accordance with 
the provisions of article twenty, the representation in the Senate and 
House of Representatives shall be as follows: 

For the parish of Orleans: 


First Representative District. Two | Iberville 
Second = oie . Three 
Third “a . Four 
Fourth st . Two 
Fifth see - Two)! Lafourche 
Sixth oe - One} Livingston 
Seventh - Two 
Eighth ” - One 
Ninth “ - Two 
Tenth * . Three 
Orleans, right bank One | Plaquemines 
Ascension Two | Pointe Coupée 
Assumption Two 
Avoyelles Two 
Baton Ronge, East Three 
Baton Rouge, West One 
One 
Two 
Three 
One 
One 
Two 
One 
Two 
Two 
Two 
Feliciana, East Two 
Felic ana, West One 
Franklin 








Total, one hundred and one. 

And the State shall be divided into the following Senatorial Districta, 
to-wit: 

The First, Second, and Third Representative Districts of New Orleans 
shall form one Senatorial District, and elect three Senators. 

The Fourth, Fifth, and Sixth Representative Districts of New Orleans 
shall form one District, and elect two Senators. 

The Seventh, Eighth, and Ninth Representative Districts of New Or- 
leaps and the parish of St. Bernard, shall form one District, and elect 
two Senators. 

The Tenth Representative District of New Orleans shall form one 
District, and elect one Senator. 

Orleans, Right Bank, and the parish of. Plaquemines shall form one 
District, and elect one Senator. 

The parishes of Jefferson, St. Charles, and St. John Baptist shall form 
one District, and elect two Senators, 

The parishes of Ascension and St. James shall form one District, and 
elect one Senator. 
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The parishes of Assumption, Lafourche, and Terrebonne shall form 
one District, and elect two Senators. 

The parishes of Vermillion and and St. Mary shall form one District, 
and elect one Senator. 

The parishes of Calcasieu, Lafayette, and St. Landry shall form one 
District, and elect two Senators. 

The parishes of Livingston, St. Helena, Washington, and §t 
Tammany shall form one District, and elect one Senator. 

The parishes of Pointe Coupée, East Feliciana, and West Feliciang 
shall form one District, and elect two Senators. 

The parish of East Baton Rouge shall form one District, and elect ong 
Senator. 

The parishes of West Baton Rouge, Iberville, and St. Martin shall 
form one District, and elect two Senators. 

The parishes of Concordia and Avoyelles shall form one District, and 
elect one Senator. 

The parishes of Tensas and Franklin shall form one District, and elect 
one Senator. 

The parishes of Carroll, Madison, and Morehouse shall form one Dis- 
trict and elect two Senators. 

The parishes of Ouachita and Caldwell shall form one District, and 
elect one Senator. 

The parishes of Jackson and Union shall form one District, and elect 
one Senator. 

The parishes of Bossier, Bienville, and Claiborne shall form one 
District, and elect two Senators. 

The parish of Caddo shall form one District, and elect one Senator, 

The parishes of DeSoto, Natchitoches, and Sabine shall form one 
District, and elect two Senators. 

The parish of Rapides shall form ove District, and elect one Senator. 

The parishes of Catahoula and Winn shall form one District, and 
elect one Senator. 

Thirty-six Senators in all. 

Art. 23.—The House of Representatives shall choose its Speaker and 
other officers. 

Art. 24.—Electors in all cases except treason, felony, or breach of the 
peace, shall be privileged from arrest during their attendance on, going 
to, and returing from elections. 

Arr. 25.—At its first session under this Constitution, the General 
Assembly shall provide by law, that the names and residence of all quali- 
fied electors shall be registered, in order to entitle them to vote; but the 
registry shall be free of cost to the elector. 

Art. 26.—No person shall be entitled to vote at any election held in 
this State, except in the parish of his residence, and at the election pre- 
cinct in which he is registered; Provided, That no voter in removing from 
one parish to another, shall lose the right to vote in the former, until he 
has acquired it in the latter. 

Art. 27.—The members of the Senate shall be elected for the term of 
four years; and when assembled, the Senate shall have power to choose 
its own officers, except as hereinafter provided. 

Arr. 28.—The General Assembly shall divide the State in Senatorial 
Districts, whenever it apportions representation in the House of Repre- 
sentatives. 

Art. 29.—No parish shall be divided in the formation of a Senatorial 
District, the parish of Orleans excepted; and whenever a new parish 
shall be created, it shall be attached to the Senatorial District from which 
most of its territory is taken, or to another contiguous district, at the 
discretion of the General Assembly; but shall not be attached to more 
than one district. The number of Senators shall be thirty-six; and they 
shall be apportioned among the Senatorial Districts according to the total 
population of said districts. 

Art. 30.—In all apportionments of the Senate, the total population of 
the State shall be divided by the number thirty-six, and the result pro- 
duced by this division shall be the Senatorial ratio entitling a Senatorial 
District to a Senator. 
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4 " Single or contiguous parishes shall be formed into districts having a 


ulation the nearest possible to the number entitlirg a district to a 

stor; and if the apportionment to make a parish or district fall short 
of, or exceed the ratio, then a district may be formed having not more 
than two Senators; but not otherwise. No new apportionment shall have 
the effect of abridging the term of service of any Senator already elected 
atthe time of making the apportionment. After an enumeration has 
been made, as directed in the twentieth Article, the General Assembly 
shall not pass any law, tillan apportionment of representation in both 
houses of the General Assembly be made. 
_ Arr. 31.—At the first session of the General Assembly, after this Con- 
stitution goes into effect, the Senators shall be divided equally by lot into 
two classes; the seats of the Senators of the first class to” be vacated at 
the expiration of the term of the first House of Representatives; those 
of the second class at the expiration of the term of the second House of 
Representatives; so that one-half shall be chosen every two years suc- 
eessively. Whena district shall have elected two Senators, their respec- 
tive terms of office shall be determined by lot between themselves. 

Ant. 32.—The first election for Senators shall be held at the same time 
with the election for Representatives; and thereafter there shall be elec- 
tions of Senators at the same time with each general election of Repre- 
sentatives, to fill the places of those Senators whose term of oflice may 
have expired. 

Art. 33.—Not less than a majority of the members of each House of 
the General Assembly shall form a quorum to transact business; but a 
smaller number may adjourn from day to day, and shall have full power 
to compel the attendance of absent members. 

Art. 34.—Each house of the General Assembly shall judge of the quali- 
fications, election and returns of its members; but a contested election 
shall be determined in such manner as may be prescribed by law. 

Art. 35.-—Each house of the General Assembly may determine the 
rules of its proceedings, punish a member for disorderly conduct, and 
with a concurrence of two-thirds, expel a member; but not a second 
time fur the same offence. 

Art. 36.—Each house of the General Assembly shall keep and publish 
weekly, a journal of its proceedings; and the yeas and nays of the mem- 
bers on any question, at the desire of any two of them, shall be entered 
on the journal. 

Art. 37.—Each house may punish by imprisonment, any person not a 
member, for disrespect and disorderly behavior in its presence, or for 
obstructing any of its proceedings; such imprisonment rhall not exceed 
ten days for any one offence. 

Arr. 38.—Neither house shal] adjourn for more than three days, nor to 
any other place than that in which it may be sitting, during the sessions 
of the General Assembly, without the consent of the other. 

Art. 39.—The members of the General Assembly shall receive from 
the public treasury a compensation for their services, which shall be 
eight dollars per day duri:¢ their attendance, going to and returning 
from the sessions of their res, octive houses. ‘This compensation may be 
increased, or diminished by law, but no alteration shall take effect 
during the period of service of the members of the House of Representa- 
tives by which such alteration siall have been made. No session shall 
extend beyond the period of sixty days, to date from its commencement; 
and any legislative action had after the expiration of said period of sixty 
days shall be null and void; but the first General Assembly that shall 
convene after the adpotion of this Constitution, may continue in session 
for one hundered and twenty days. 

' Art. 40.—The members of the General Assembly, in all cases except 
treason, felony, or breach of peave, shall be privileged from arrest 
during their attendance at the sessions of their respective houses, and 
going to or returning from the same; and for any speech or debate in 
either house shall not be questioned in any other place. 

’ Arr. 41,—No Senator or Representative during the term for which he 
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was elected, nor for one year thereafter, shall be appointed to any civil 
office of profit under this State which shall have beeu created, or the 
emoluments of which may have been increased, during the time sueh 
Senator or Representative was in office. 

Art. 42.—No bill shall have the force of a law until on-three several 
days it be read in each House of the General Assembly, and free discus. 
sion allowed thereon, unless four-fifths of the House where the bill ig 
pending may deem it expedient to dispense with this rule. 

Art. 43.—All bills for raising revenue shall originate in the House of 
Representatives; but the Senate may propose amendments, as in other 
bills: Provided, It shall not introduce any matter under the color of an 
amendment which does not relate to raising revenue. 

Art. 44.—The General Assembly shall regulate by whom and in what 
manner writs of elections shall be issued to fill the vacancies which may 
occur in either branch thereof. 

Art. 45.—On the confirmation or rejection of the officers to be appoin- 
ted by the Governor, with the advice and consent of the Senate, the vote 
shall be taken by yeas and nays, and the names of the Senators voting 
for and against the appointments respectively shall be entered on the 
journals to be kept for the purpose and made public on or before the 
end of each session. 

Art. 46.—Returns of all elections for members of the General Assem- 
bly shall be made to the Secretary of State. 

Art. 47.—In the year in which a regular election for a Senator of the 
United States is to take place, the members of the General Assemb} 
shall meet in the Hall of the House of Representatives on the all 
Monday following the meeting of the General Assembly and proceed to 
said election. 


TITLE III.—EXECUTIVE DEPARTMENTS. 


Art. 48.—The supreme executive power of the State shall be vested in 
a Chief Magistrate, who shall be styled the Governor of the State of 
Louisiana. He shall hold his office during the term of four years, and 
together with the Lieutenant Governor, chosen for the same term, be 
elected as follows: The qualified electors for Representatives shall vote 
for Governor and Lieutenant Governor at the time and place of votin 
for Representatives; the returns of every election shall be sealed up an 
transmitted by the proper returning officer to the Secretary of State, 
who shall deliver them to the Speaker of the House of Representatives 
on the second day of the session of the General Assembly then to be 
holden. The members of the General Assembly shall meet in the House 
of Representatives to examine and count the votes. The person having 
the greatest number of votes for Governor shall be declared duly elected; 
but in case of a tie vote between two or more candidates, one of them 
shall immediately be chosen Governor by joint vote of the members of 
the General Assembly. The person having the greatest number of votes 
polied for Lieutenant Governor shall be Lieutenant Governor; but in 
case of a tie vote between two or more candidates one of them shall be 
immediately chosen Lieutenant Governor by joint vote of the members 
of the General Assembly. 

Art. 49.—No person shall be eligible to the office of Governor or 
Lieutenant Governor who is not a citizen of the United States and a 
resident of this State two years next preceding his election. 

Arr. 50.—The Governor shall be ineligible for the succeeding four 
years after the expiration of the time for which he shall have been 
clected. 

Art. 51.—The Governor shall enter on the discharge of his duties on 
the second Monday in January next ensuing his election, and shall con- 
tinue in office until the Monday next succeeding the day that his succes- 
sor shall be declared duly elected, and shall have taken the oath or affir- 
mation required by the Constitution. 

Art. 52.—No Member of Congress, or any person holding office under 
the United States Government, shall be eligible to the office of Gover- 
nor or Lieutenant Governor. 








STATE OF LOUISIANA. 595 





Agr. 53.—In case of impeachment of the Governor, his removal from 

office, death, refusal or inability to qualify, or to discharge the powers 
and duties of his office, resignation or absence from the State, the powers 
and duties of the office shall devolve upon the Lieutenant Governor, for 
the residue of the term, or until the ,Governor, absent or impeached, 
shall return or be acquitted, or the disability be removed. The 
General Assembly may provide by law for the case of removal, impeach- 
ment, death, resignation, disability or refusal to qualify, of both the 
Governor and the Lieutenant Governor, declaring what officer shall act 
as Governor; and such officer shall act accordingly, until the disability 
be removed, or for the remainder of the term. 
» Arr. 54.—The Lieuteuant Governor or officer discharging the duties 
of Governor shall, during his administration, receive the same compen- 
gation to which the Governor would have been entitled had he continued 
in office. 

Art. 55.—The Lieutenant Governor shall, by virtue of his office, be 
President of the Senate, but shall only vote when the Senate is equally 
divided. Whenever he shall administer ths government, or shall be un- 
able to attend as President of the Senate, the Senators shall elect one of 
their own members as President of the Senate for the time being. 

Art. 56.—The Governor shall receive a salary of eight thousand 
dollars per annum, payable quarterly on his own warrant. 

Art. 57.—The Lieutenant Governor shall receive a salary of threo 
thousand dollars per annum, payable quartely upon his own warrant. 

Arr. 58.—The Governor shall have power to grant reprieves for all 
offences against the State; and, exceptin cases of impeachment, shall, 
with the consent of the Senate, have power to grant pardons, remit fines 
and forfeitures. after conviction. In cases of treason, he may grant 
reprieves until the end of the next session of the General Assembly, in 
which the power of pardoning shall be vested. In cases when the 
punishment is not imprisonment at hard labor, the party upon being 
reprieved by the Governor, shall be released if in actual custody, until 
final action by the Senate. 

Arr. 59.—He shall be Commander-in-Chief of the militia of this Stato, 
except when they shall be called :rto the service of the United States. 

Art. 60.—He shall nominate, and by and with the advice and consent 
of the Senate appoint all officers whose offices are established by the 
Constitution, and whose appointments are not herein otherwise pro- 
vided for: Provided, however, That the General Assembly shall have a 
right to prescribe the mode of appointment to all other offices estab- 
lished by law. 

Art. 61.—The Governor shall have power to fill vacancies that may 
happen during the recess of the Senate by granting commissions, which 
shall expire at the end of the next session thereof, unless otherwise 
provided for in this Constitution; but no person who has been nominated 
tor office and rejected by the Senate shall be appointed to the same 
office during the recess of the Senate. 

Art. 62.—He may require information in writing from the officers in 
the Executive Department upon any subject relating to the duties of 
their respective offices. 

Art. 63.—He shall from time to time give the General Assembly infor- 
mation respecting the situation of the State, and recommend to their 
consideration such measures as he may deem expedient. 

Art. 64.—He may, on extraordinary occasions, convene the General 
Assembly at the seat of government, or at a different place if that should 
have become dangerous from an enemy or from epidemic; and in case of 
disagreement between the two Houses as to the time of adjournment, he 
may adjourn them to such time as he may think proper, not exceeding 
four months. 

Art. 65.—He shall take care that the laws be faithfully executed. 

Art. 66.—Every biil which shall have passed both houses shall bo 
presented to the Governor; if he approve, he shall sign it; if he do not, 
he shall return it with his objections to the house in which it originated, 
which shall enter the objections at large upon its journal, and proceed to 
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reconsider it. if, after such reconsideration two-thirds of all the 

bers present in that house shall agree to pass the bill, it shall beseng 
with the objections to the other house, by which it shall likewise hg — 
reconsidered ; and if approved by two-thirds of the members present in that 
house, it shall be a law. But in spch cases the vote of both houses shal} ~ 
be determined by yeas and nays, and the names of members voting for 
or against the bill shall be entered on the journal of each house respee. 
tively. If any bill shall not be returned by the Governor within five 
days after it shall have been presented to him, it shall be a law in like 
manner as if he had signed it; unless the General Assembly by adjourn. 
ment prevent its return; in which case the said bill shall be returned on 
the first day of the meeting of the General Assembly after the expira- 
tion of said five days, or be a law. 

Art. 67.—Every order, resolution or vote, to which the concurreneg 
of both houses may be necessary, except on a question of adjournment, 
shall be presented to the Governor; and before it shall take effect, be 
approved by him, or, being disapproved, »))all be repassed by two-thirds 
of the members present. 

Art. 68..-—There shall be a Secretary of State, who shall hold his office. 
during the term for which the Governor shall have been elected. The 
records of the State shall be kept and preserved in the office of the See- 
retary; he shall keep a fair register of the official acts and proceedings of 
the Governor, and when necessary shall attest them; he shall, when re- 
quired, lay the said register, and all papers, minutes and vouchers, rela- 
tive to his office, before either House of the General Assembly, and shall 
perform such other duties as may be enjoined on him by law. 

Art. 69.—There shall be a Treasurer of the State, and an Auditor of 
Public Accounts, who shall hold their respective offices during the term 
of four years. At the first election under this Constitution, the Treasurer 
shall be elected for two years. 

Ar. 70.—The Secretary of State, Treasurer, and Auditor of Public 
Accounts, shall be elected by the qualified electors of the State; and in 
case of any vacancy caused by the resignation, death, or absence of the 
Secretary, Treasurer, or Auditor, the Governor shall order an election to 
fill said vacancies; Provided, The unexpired term to be filled be more 
than twelve months. When otherwise, the Governor shall appointa 
person to perform the duties of the office thus vacant until the ensuing 
general election. 

Art. 71.—The Treasurer, and the Auditor, shall receive a salary of five 
thousand dollars per annum each. The Secretary of State shall receive a 
salary of three thousand dollars per annum. 

Axt. 72.—All commissions shall be in the name, and by the authority 
of the State of Louisiana; and shall be sealed with the State seal, signed 
by the Governor, and countersigned by the Secretary of State. 


TITLE IV.—JUDICIARY DEPARTMENT. 


Arr. 72.—The judicial power shall be vested in a Supreme Court, in 
District Courts, in Parish Courts and in Justices of the Peace. 

Art. 74.—The Supreme Court, except in cases hereinafter provided, 
shall have appellate jurisdiction only; which jurisdiction shall extend to 
all cases when the matter in dispute shall exceed five hundred dollars; 
and to all cases in which the constitutionality or legality of any tax, toll 
or impost of any kind or nature whatsoever, or any fine, forfeiture or 
penalty imposed by a municipal corporation shall be in contestation, 
whatever may be the amount thereof; and in such cases the appeal shall 
be direct from the court in which the case originated, to the Supreme 
Court; andin criminal cases, on questions of law only, whenever the 
punishment of death, or imprisonment at hard labor, or a fine exceeding 
three hundred dollars, is actually imposed. 

Art. 75.—The Supreme Court shall be composed of one Chief Justice, 
and four Associate Justices, a majority of whom shall constitute a quorum. 
The Chief Justice shall receive a salary of seven thousand five hundred 
dollars, and each of the Associate Justices a salary of seven thousand 
dollars annually, payable quarterly on their own warrants. The Chief 
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Justice and the Associate Justices shall be appointed by the Governor, 
‘with the advice and consent of the Senate, for the term ot eight years. 
They shall be citizens of the United States, and shall have practiced law 
for five years, the last three thereof next preceding their appointment, 
jn the State. The Court shall appoint its own clerks, and may remove 
them at pleasure. 

Arr. 76.—The Supreme Court shall hold its sessions in the city of New 
Orleans from the first Monday in the month of November to the end of 
the month of May. The General Assembly shall have power to fix the 
sessions elsewhere during the rest of the year; until otherwise provided, 
the sessions shali be held as heretofore. 

Arr. 77.—The Supreme Court, and each of the judges thereof, shall 
have power to issue writs of habeas corpus, at the instance of persons 
in actual custody, in cases when they may have appellate jurisdiction. 

Art. 78.—No judgment shall be rendered by the Supreme Court, with- 
out a concurrence of a majority composing the court. Whenever the 
majority cannot concur, in consequence of the recusation of any member 
of the court, the judges not recused shall have power to call upon any 
judge or judges of the District Courts, whose duty it shall be, when so 
called upon, to preside in the place of the judge or judges recused, and 
to aid in determining the case. 

Art. 79.—All judges, by virtue of their office, shall be conservators of 
the peace throughout the State. The style of all processes shall be 
“Tbe State of Louisiana.” All prosecutions shall be carried on in the 
name and by the authority of the State of Louisiana, and conclude 
“against the peace and dignity of the same.” 

Art. 80.—The judges of all courts, whenever practicable, shall refer 
to the law, in virtue of which every definitive judgment is rendered; but 
in all cases they shall adduce the reasons on which their judgment is 
founded. 

Ant. 81.—The judges of all courts shall be liable to impeachment for 
crimes and misdemeanors. For any reasonable cause the Governor shall 
remove any of them, on the address of two-thirds of the members elected 
to each house of the General Assembly. In every such case the cause or 
causes for which such removal may be required, shall be stated at length 
in the address, and inserted in the journal of each house. 

Art. 82.—No duties or functions shall ever be attached by law to the 
Supreme or District Courts or the several judges thereof, but such as are 
judicial; and the said judges are prohibited from receiving any fees of 
office, or other compensation than their salaries, for any official duties 
performed by them. 

Art. 83.—Ihe General Assembly shall divide the State into judicial 
districts, which shall remain unchanged for four years, and for each dis- 
trict court, one judge, learned in the law, shall be elected for each dis- 
trict, by a plurality of the qualified electors thereof. For each district 
there shall be one district court, except in the parish of Orleans, in which 
the General Assembly may establish as many district courts as the public 
interests may require. Until otherwise provided, there shall be seven 
district courts ior the parish of Orleans, with the following original 
jurisdiction: the first, exclusive criminal jurisdiction; the second, exclu- 
sive probate jurisdiction; the third, exclusive jurisdiction of appeals 
from justices of the peace; the fourth, fifth, sixth and seventh district 
courts, exclusive jurisdiction in all civil cases, except probate, when the 
sum in contest is above one hundred dollars, exclusive of interest. These 
seven courts shall also have such further jurisdiction, not inconsistent 
herewith, as shall be conferred by law. 

The number of districts in the State shall not be less than twelve nor 
more than twenty. The clerks of the district courts shall be elected by 
the qualified electors of their respective parishes, and shall hold their 
office for four years, 

Art. 84.—Kach of said judges shall receive a salary to be fixed by law, 
which shall not be increased or diminished during his term of office, and 
shall never be less than five thousand dollars. He must be a citizen of 
the United States, over the age of twenty-five years, and have resided in 
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the State and practiced law therein for the space of two years next 
ceding his election. The judges of the district courts shall hold their 
office for the term of four years. P 

Art. 85.—The district courts shall have original jurisdiction in al] 
civil cases when the amount in dispute exceeds five hundred dollars ex. 
clusive of interest. In criminal cases their jurisdiction shall be unlim. 
ited. They shall have appellate jurisdiction in civil ordinary suits when 
the amount in dispute exceeds one hundred dollars exclusive of interest, 

Arr. 86.—For each parish court one judge shall be elected by the 
qualified electors of the parish. He shall hold his office for the term of 
two years. He shall receive a salary and fees to be provided by law, 
Until otherwise provided, each parish judge shall receive a salary of one 
thousand two hundred dollars per annum, and such fees as are established 
by law for clerks of district courts. He shall be a citizen of the United 
States and of this State. 

Arr. 87.—The parish courts shall have concurrent jurisdiction with 
the justices of the peace in all cases when the amount in controversy is 
more than twenty-five dollars and less than one hundred dollars, exclu- 
sive of interest. They shall have exclusive original jurisdiction in ordin- 
ary suits in all cases when the amount in dispute exceeds one hundred 
dollars and does not exceed five hundred dollars; subject to an appeal to 
the district court in all cases when the amount in contestation exceeds 
one hundred dollars, exclusive of interest. All successions shall be 
opened and settled in the parish courts; and all suits in which a succes- 
sion is either plaintiff or defendant, may be brought either in the parish 
or district court, according to the amount involved. In criminal matters 
the parish courts shall have jurisdiction in all cases when the penalty is 
not necessarily imprisonment at hard labor or death, and when the 
accused shall waive trial by jury. They shall also have the power of 
committing magistrates, and such other jurisdiction as may be conferred 
on them by law. There shall be no trial by jury before the parish courts, 

Art. 88.—In all probate matters when the amount in dispute shall ex- 
eced five hundred dollars, exclusive of interest, the appeal shall be 
directly from the parish to the Supreme Court. 

Ant. 89.—The justices of the peace shall be elected by the electors of 
each parish in the manner to be provided by the General Assembly, 
They shall hold office for the term of two years, and their compensation 
shall be fixed by law. Their jurisdiction in civil cases shall not exceed 
one hundred dollars, exclusive of interest, subject to an appeal to the 
parish court, in all cases when the amount in dispute shall exceed ten 
dollars, exclusive of interest. They shall have such criminal jurisdiction 
as shall be provided for by law. 

Arr. 90.—In any case when the judge may be recused, and when he is 
not personally interested in the matters in contestation, he shall select a 
lawyer, having the qualifications required for a judge of his court, to try 
such cases. And when the judge is personally interested in the suit, he 
shall call upon the parish or district judge, as the case may be, to try the 
case. 

Art 91.—The General Assembly shall have power to vest in the parish 
judges the right to grant such orders and to do such acts as may be 
deemed necessary for the furtherance of the administration of justice; 
and in all cases the power thus granted shall be specified and determined. 

Arr. 92.—There shall be an Attorney General for the State, who shall 
be elected by the qualified electors of the State at large. He shall receive 
a salary of five thousand dollars per annum, payable quarterly on his own 
warraut, and shall hold his office for four years. There shall be a Dis- 
trict Attorney for each judicial district of the State, who shall be elected 
by the qualified electors of the judicial district. He shall receive a salary 
of fifteen hundred dollars, payable quarterly on his own warrant, and 
shall hold his office for four years. 

Art. 93.—There shall be a Sheriff and Coroner elected by the qualified 
electors of each parish, except the parish of Orleans. In the parish of 
Orleans, there shall be elected by the qualified electors of the parish at 
large one sheriff for the criminal court, who shall be the executive officer 
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of said court, and shal) have charge of the parish prison. There shall 
also be elected by the qualitied electors of the parish at large, one sheriff 
who shal! be the executive officer of the civil courts, and who shall perform 
all other duties heretofore. devolving upon the sheriff of the parish of 
Orleans, except those herein delegated to the sheriff of the criminal 
_gourt. The qualified electors of the city of New Orleans, residing below 
the middle of Canal street, shall elect one coroner for that district, and 
the qualified electors of the city of New Orleans, residing above the 
middle of Canal street, together with those residing in that part of the 

ish known as Orleans, right bank, shall elect one coroner for that 
Fistrict. All of said officers shall hold their office for two years, and 
receive such fees of office as may be prescribed by law. 

Ant. 94.—No judicial powers, except as committing magistrates in 
criminal cases, shall be conferred on any officers other than those men- 
tioned in this title; except such as may be necessary in towns and cities; 
and the judicial powers of such offices shall not extend further than the 
cognizance of cases arising under the police regulations of towns and 
cities in the State. In any case where such officers shall assume jurisdic- 
tion over other matters than those which may arise under police regula- 
tions, or under their jurisdiction, as committing magistrates, they shall 
be liable to an action of damages in favor of the party injured, or his 
heirs ; and a verdict in favor of the party injured shall, ipso fuclo, operate 
a vacation of the office of said officer. 


TITLE V.—IMPEACHMENT. 


Arr. 95.—The power of impeachment shall be vested in the House of 
Representatives. 

Art, 96.—Impeachments of the Governor, Lieutenant Governor, 
Attorney General, Secretary of State, Auditor of Public Accounts, State 
‘Treasurer, Superintendent of Public Education, and of the judges of the 
‘inferior courts, justices of the peace excepted, shall be tried by the 
Senate ; the Chief Justice of the Supreme Court, or the senior asso- 
ciate judge thereof, shall preside during the trial of such impeachments. 
Impeachments of the judges of the Supreme Court shall be tried by the 
Senate. When sitting as a court cf impeachment, the Senators shall be 
upon oath or affirmation, and no person shall be convicted without the 
concurrence of two-thirds of the Senators present. 

Art. 97.—Judgments in cases of impeachment shall extend only to 
removal from office, and disqualification from holding any office of honor, 
trust, or protit in the State; but the convicted parties shall, nevertheless, 
be subject to indictment, trial and punishment, according to law. 


TITLE VI.--GENERAL PROVISIONS. 


Arr. 98.—Every male person, of the age of twenty-one years or up- 
wards, born or naturalized in the United States, and subject to the juris- 
diction thereof, and a resident of this State one year next preceding an 
election, and the last ten days within the parish in which he offers to yote, 
shall be deemed an elector, except those disfranchised by this Constitu- 
tion, and persons under interdiction. 

Arr. 99.—The following persons shall be prohibited from voting and 
holding any office: All persons who shall have been convicted of treason, 
perjury, forgery, bribery, or other crime punishable in the penitentiary, 
and persons under interdiction. All persons who are estopped from 
claiming the right of suffrage, by abjuring their allegiance to the United 
States Government, or by notoriously levying war against it, or adhering 
to its enemies, giving them aid or comfort, but who have not expatriated 
themselves, nor have been convicted of any of the crimes mentioned in 
the first paragraph of this article, are hereby restored to the said right, 
except the following: ‘Those who held office, civil or military, for one 
year or more, under the orgunization styled ‘the Confederate States of 
America;” those who registered themselves as enemies of the United 
States; those who acted as leaders of guerrilla bands during the late re- 
bellion; those who, in the advocacy of treason, wrote or published news- 
paper articles or preached sermons during the late rebellion; and those 
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who voted for and signed an ordinance of secession in any State. WN 
person included in these exceptions shall either vote or hold office un 
he shall have relieved himself by voluntary writing and signing a certj- 
ficate setting forth that he acknowledges the late rebellion to have been 
morally and politically wrong, and that he regrets any aid and comfort 
he may have given it; and he shall file the certificate in the office of the 
Secretary of State, and it shall be published in the official journal, 
Provided, That no person who, prior to the first of January eighteen 
hundred and sixty-eight, favored the execution of the laws of the United 
States, popnlarly known as the Reconstruction Acts of Congress, and 
openly and actively assisted the loyal men of the State in their efforts to 
restore Louisiana to her position in the Union, shall be held to be in- 
cluded among those herein excepted. Registrars of voters shall take the 
oath of any such person as prima facie evidence of the fact that he is 
entitled to the benefit of this proviso. 

Art. 100.—Members of the General Assembly, and all other officers, 
before they enter upon the duties of their offices shall take the following 
oath or affirmation: ‘‘I, (A. B.) do solemnly swear (or affirm) that I ac- 
cept the civil and political equality of all men, and agree not to attempt 
to deprive any person or persons, on account of race, color, or previous 
condition, of any political or civil right, privilege, or immunity enjoyed 
by any other class of men; that I will support the Constitution and. laws 
of the United States, and the Constitution and laws of this State, and 
that I will faithfully and impartially discharge and perform all the duties 
incumbent on me as ————— according to the best of my ability and un- 
derstanding. So help me God,” 

Art. 101.—Treason against the State shall consist only in levying war 
against it or in adhering to its enemies—giving them aid and comfort. 
No person shall be convicted of treason except on the testimony of two 
witnesses to the same overt act, or on his confession in open court. 

Art. 102.—All penalties shall be proportioned to the nature of the 
offence. 

Art. 103.—The privilege of free suffrage shall be supported by laws 
regulating elections and prohibiting under adequate penalties all undue 
influence thereon from power, briberv, tumult, or other improper prac- 
tice. 

Arr. 104.—No money shall be drawn from the treasury, but in pursn- 
ance of specific appropriations made by law. <A statement and account 
of receipts and expenditures of all public moneys sball be made annually 
in such manner as shall be prescribed by law; and the first General As- 
sembly convening under this Constitution shall make a special appropri- 
ation to liquidate whatever portion of the debt of this Convention may 
at that time remain unpaid or unprovided for. 

Arr. 105.—All civil officers of the State at large shall be voters of and 
reside within the State; and all district or parish officers shall reside 
within their respective districts or parishes, and shall keep their offices 
at such place therein as may be required by law. 

Arr. 106.—All civil officers shall be removable by an address of two- 
thirds of the members elect to each House of the General Assembly, 
except those whose removal is otherwise provided for by this Constitu- 
tion. 

Art. 107.—In all elections by the people the vote shall be taken by 
ballot; and in all elections by the Senate and House of Representatives, 
jointly or separately, the vote shall be given riva voce. 

Art. 108.—None but citizens of the United States and of this State 
shall be appointed to any office of trust or profit in this State. 

Art. 109.—The laws, public records, and .the judicial and legislative 
ouesne of the State shall be promulgated and preserved in the 

nglish language; and no law shall require judicial process to be issued 
in any other than the English language. 

Art. 110.—No ex post facto or retroactive law, nor any law impairing 
the obligation of contracts shall be passed; nor vested rights be divested, 
— for purposes of public utility and for adequate compensation 
made, 
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_ Art. 111.—Whenever the General Assembly shall contract a debt ex- 
ceeding in amount the snm of one hundred thousand dollars, unless in 
ease of war to repel invasion or suppress insurrection, it shall, in the law 
creating the debt, provide adequate ways and means for the payment of 
the current interest and of the principal when the same shall become 
due; and the said law shall be irrepealable until principal and interest 
be fully paid; or unless the repealing law contain some adequate provi- 
gion fur the payment of the principal and interest of the debt. 

Ant. 112.—The General Assembly shall provide by law for all change 
of venue in civil and criminal cases. 

Agr. 115.—The General Assembly may enact general laws regulating 
the adoption of children, emancipation of minors, and the granting of 
divorces; but no special law shall be passed relating to particular or in- 
dividual cases. 

Aur. 114.—Every law shall express its object or objects in its title. 

Axt. 115 —No law shall be revived or amended by reference to its title; 
bat in such case the revived or amended section shall be re-exacted and 
published at length. 

Axr. 116.--The General Assembly shall never adopt any system or 
code of laws by general reference to such system or code of laws; but in 
all cases shall specify the several provisions of the law it may enact. 

Arr. 117.—No person shall hold or exercise, at the same time, more 
than one office of trust or profit, except that of justice of the peace, or 
notary public. 

Arr. 118.—Taxation shall be equal and nniform throughcut the State. 
All property shall be taxed in proportion to its value, to be ascertained 
as directed by law. The General Assembly shall have power to exempt 
from taxation property actually used for church, school or charitable 
purposes. ‘The General Assembly may levy an income tax upon all per- 
sors pursuing any occupation, trade, or calting. And all such persons 
shali obtain a license, as provided by law. All tax on income shall be 
pro rata on the amount of income, or business done. And all deeds of 
sale made, or that may be made by collectors of taxes, shall be received 
by courts in evidence as prima facie valid sales. The General Assembly 
shall levy a poll tax on all male inhabitants of this State, over twenty- 
one years old, for school and charitable purposes, which tax shall never 
exceed one dollar and fifty cents per annum. 

Art. 119.—No liability, either State, parochial, or municipal, siall 
exist for any debts contracted for, or in the interest of the rebellion 
against the United States Government. 

Arr. 120.—The General Assembly may determine the mode of filling 
vacancies in all offices for which provision is not made in this Constitu- 
tion. 

- Arr. 121.—The General Assembly shall pass no law requiring a prop- 
erty qualification for office. 

_ Art. 122.—All officers shall continue to discharge the duties of their 
offices until their successors shall have been inducted into office; except in 
eases of impeachment or suspension. 

Arr. 123.—The General Assem))!y shall provide for the protection of. 
the rights of married women to their dotal and paraphernal property, 
and for the registration of the same; but no mortgage or privilege shall 
hereafter affect third parties unless recorded in the parish where the pro- 
perty to be affected is situated. The tacit mortgages and privileges now 
existing in this State shall cease to have effect against third persons after. 
the first day of January, eighteen hundred and seventy, unless duly re- 
eorded. The General Assembly shall provide by law for the registration 
of all mortgages and privileges. 

Arr. 124.—The General Assembly, at its first session under this Con- 
stitution, shall provide an annual pension for the veterans of eighteen 
— and fourteen, and eighteen hundred and fifteen, residing in the 

tate. 

Art. 125.—The military shall be in subordination to the civil power. 

Axr. 126,—It shall be the duty of the General Assembly to make it 
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obligatury upon each parish to support all paupers. residing within ity 
limits. , 

Arr. 127.—All agreements, the consideration of which was Confederate 
money, notes or bonds, are null aud vuid; and shail not be euforced by 
the court: of this State. 

Art. 128.-—Contracts for the sale of persons are null and void; and 
shall not be enforced by the courts of this State. 

Arr. 129.—The State of Louisiana shall never assnme nor pay any deht 
or obligation contracted or incnrred in aid of the rebelliou; nor shall 
this State ever, in any manner, claim from the United Stutes, or make 
any allowance or compensation for slaves emanvipated or liberated in auy 
way whatever. 

Arr. 130.—All contracts made and entered into under the pretended 
authority of any government heretufvre existing in this State, by which 
children were bound out without the knowledge or consent of their pa- 
rents, are hereby declared null and void; nor shall any child be bound 
out to any one for any term of years, while either oue of its parente 
live, without the consent of such parent, except in cases of children le 
gally sent to the house of correction. 

Arr. 131.—The seat of government shai! be established at the city of 
New Orleans, and shall not be removed without the consent of two-thirds 
of the members of both houses of the General Assembly. 

Arr. 132.—All lands sold in pursuance of decrees of courts shall be 
divided into tracts of from ten to fifty acres. 

Arr. 133.—No judicial powers shall be exercised by clerks of courts. 

Arr. 134.—No soldier, sailor, or marine in the military or naval service 
of the United States shall hereafter acquire a residence in this State by 
reason of being stationed or doing duty in the same. 


TITLE VII.—PUBLIC EDUCATION. 


Art. 135.—The General Assembly shall establish at least one free pube 
lic school in every parish throughout the State, and shall proviue for its 
support by taxation or otherwise. All children of this State between the 
ages of six (6) and twenty-one (21) shall be admitted to the public schools 
or other institutions of learning sustained or established by the State in 
common without distinction of race, color, or previous condition. There 
shall be no separate schools or institutions of learning established exclus« 
sively for any race by the State of Louisiana. 

Arr. 136.—No municipal corporation shall make any rules or regula~ 
tions contrary to the spirit and intention of article one hundred and 
thirty-five (135. ) 

Art. 137.—There shall be elected by the qualified voters of this State 
a Superintendent of Public Education, who shall hold his office for four 
years. His duties shall be prescribed by law, and he shall have the en- 
pervision and the general control of all public schools throughout the 
State. He shall receive a salary of five thousand dollars per annum, 
payable quarterly on his own warrant. 

Art. 138.—The general exercises in the public schools shall be con- 
ducted in the English language. 

Art. 139.—The proceeds of all lands heretofore granted by the United 
States for the use and support of public schools, and of all lands or other 
ee ge: | which may hereafter be bequeathed for that purpose, and of all 
lands which may be granted or bequeathed to the State, and not granted 
or bequeathed expressly for any other purpose which may hereafter be 
disposed of by the State, and the proceeds of all estates of deceased 
persons to which the State may be entitled by law, shall be held by the 
State as a loan, and shall be and remain a perpetual fand on which the 
State shall pay an annual interest of six per cent., which interest, with 
the interest of the trust fund deposited with this State by the United 
States, under the act of Congress, approved June the twenty-third, 
eighteen hundred and thirty-six, and the rent of the unsold lands, shall 
be appropriated to the support of such schools; and this appropriation 
shall remain inviolable. » hie 

Agt, 140,—No appropriation shall be made by the General Assembly 
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for me mappest of any private school, or any private institution of learn- 
whatever. 

Art. 141.—One-half of the funds derived from the poll-tax herein 
provided for shall be appropriated exclusively to the support of the free 
public schools throughout the State, and the University of New Orleans. 

Art. 142.—A University shall be established and maintained in the city 
of New Orleans. It shall be composed of a law, a medical, and. a colle- 
giate department, each with appropriate faculties. The General Assembly 
shall provide by law for its organization and maintenance; Provided, 
That all departments of this institution of learning shall be opened in 
common to all students capable of matriculating. No rules or regula- 
tions shall be made by the trustees, faculties, or other officers of said 
institution of learning, nor shall any laws be made by the General Assem- 
bly violating the letter or spirit of the articles under this title. 

Art. 143.—Institutions for the support of the insane, the education 
and support of the blind and the deaf and dumb shail always be fostered 
by the State, and be subject to such regulations as may be prescribed by 


the General Assembly. 
TITLE VIII.—MILITIA. 


Art. 144.—It shall be the duty of the General Assembly to organize 
the militia of the State; and all able bodied male citizens, between the 
ages of eighteen and forty-five years, not disfranchised by the laws of 
the United States, and of this State, shall be subject to military duty. 

Arr. 145.—The Governor shall appoint all commissioned officers, sub- 
ject to confirmation or rejection by the Senate, except the staff ofiicers, 
who shall be appointed by their respective chiefs, and commissioned b 
the Governor. All militia officers shall take and subscribe to the oat 
prescribed for officers of the United States army, and the oath prescribed 
for officers in this State. 

Art. 146.—The Governor shall have power to call the militia into ac- © 
tive service for the preservation of law and order, or when the’ public 
safety may require it. The militia when in active service shall receive 
the same pay and allowances as officers and privates as is received by 
officers and privates in the United States army. 


TITLE IX.—MODE OF REVISING THE CONSTITUTION, 


_ Arr. 147.—Any amendment or amendments to this Constitution may 
be proposed in the Senate or House of Representatives, and if the same 
shall be agreed to by two-thirds uf the members elected to each house, 
such proposed amendment or amendments shall be entered on their 
respective journals, with the yeas and nays taken thereon; and the Sec- 
retary of State shall cause the same to be published three months beforo 
the next general election for Representatives to the General Assembly, 
in at least one newspaper in every parish of the State in which a news- 
paper shall be published. And such proposed amendment or amendments 
shall be submitted to the people at said election; and if a majority of 
the voters at said election shail approve and ratify such amendment or 
amendments, the same shall become a part of this Constitution. If more 
than one amendment shall .be submitted at one time, they shall be sub- 
mitted in such manner and form that the people may vote for or against 
each amendment separately. 


TITLE X.—SCHEDULE. 

Arr. 148.—Theordinance of secession of the State of Louisiana, passed 
twenty-sixth of January, eighteen hundred and sixty-one, is hereby de- 
clared to be null and void. ‘he Constitution adopted in eighteen 
hundred and sixty-four, and ail previous constitutions in the State of 
Leuisiana, are declared to be superseded by this Constitution. 

Arr. 149.—All rights, actions, prosecutions, claims, contracts, and all 
laws in force at the time of the adoption of this Constitution, und not 
ineonsistent therewith. shall continue asif it had not been adupied; all 
judgments and judicial sales, marriages, and executed contracts made in 
good faith, and in accordance with existing laws in this State, rendered, 
made, or entered in:o, between the twenty-sixth day of January, eighteen 
bundred and sixty-one, aud the date when this Con tiuien shall ve 
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adopted, are hereby declared to be valid, except the following laws: 

‘*An Act to authorize the widening of the New Canal and Basin,” 
Approved March fourteenth, eighteen hundred and sixty-seven. 

**An Act to amend and re-enact the one hundred and _ twenty-firs§ 
section of an Act entitled ‘An Act relative to Crimes and Offences,’” 
Approved December twentieth, eighteen hundred and sixty-five. 

** An Act for the punishment of Persons for tampering with, persuad: 
ing or enticing away, harboring, feeding, or secreting Labvrers, Sep. 
vapts or Apprentices.” Approved December twenty-first, eighteen huns 
dred and sixty-five. ‘ 

‘* An Act to punish, in certain cases, the Employers of Laborers an 
—— Approved December twenty-first, eighteen hundred 
sixty-five. 

hn Act in relation to exemption from State, Parish and City taxes; 
for the years eighteen hundred and sixty-two, eichteen hundred and 
sixty-three, eighteen hundred and sixty-four and eighteen hundred and 
sixty-five, in certain cases.” Certified sixteenth March, eighteen hun- 
dred and sixty-six. 

**An Act granting Ferry Privileges to C. K. Marshall, his heirs or 
assigns.” Approved March tenth, eighteen hundred and sixty-six. 

‘*An Act to authorize the Board of Levee Commissioners, of the 
Levee District in the parishes of Madison and Carroll, to issue bonds,” 
etc., ete. Approved March twenty-cighth, eighteen hundred and sixty- 
seven. 

- Section third of ‘‘An Act to organize the Police of New Orleans, and 
to create a Police Board therein.” Approved twelfth of February, eigh- 
teen hundred and sixty-six. 

Arr. 150.—The laws relative to the duties of officers shall remain in 
force, though contrary to this Constitution, and the several duties be 
performed by the respective officers, until the organization of the gov- 
ernment under this Constitution. 

Axr. 151.—The General Assembly shall provide for the removal of 
causes now pending in the courts of this State to courts created by or 
under this Constitution. 


TITLE XI.—ORDINANCE. 


Arr. 152.—Immediately upon the adjournment of this Convention 
this Constitution shall be submitted for ratification to the registered 
voters of the State in conformity to the Act of Congress passed March 
second, eighteen hundred and sixty-seven, entitled ** An Act to provide 
for the more efficient government of the rebel States,” and the acts sup- 
plementary thereto. 

Art. 153.—The election for the ratification of the Constitution shall 
be held on Friday and Saturday, the seventeenth and eighteenth days of 
April, eighteen hundred and sixty-eight, at the places now prescribed by 
law; and the polls shall be kept open from seven o’clock A. M., to seven 
o’clock P. M. At that election all those in favor of ratifying the Cousti- 
tution shall have written or printed on their ballots ‘‘ For the Constitu- 
tion;” and those opposed to ratifying the Constitution shall have written 
or printed on their ballots ‘‘ Against the Constitution.” 

Art. 154.—In order to establish a civil government, as required by act 
of Congress, passed March twenty-third, eighteen hundred and sixty- 
seven, an election shall be held at the same time and place at which the 
Constitution is submitted for ratification, for all State, ju:licial, parish, 
and municipal officers, for members of the General Assembly and for 
Congressional Representatives, at which election the electors who are 
qualitied under the Reconstruction Acts of Congress shall vote, and none 
others: Provided, That any elector shall be eligible to any oflive under 
any municipal corporation in this State. 

Art. 155.—At the election for the ratification of the Constituiion, and 
for officers of the civil government, as required by Congress, all regi- 
tered electors may vote in any parish where they have resided for ten 
days next preced.ng said electiou, and at any precinct in the parish, 
upon presentation of their certiticutes cf registration, affidavit or other 


, 
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gatisfactory evidence that they are entitled to vote as registered electors: 

Arr. 156.—The same registrars and commissioners who shall be ap~ 

inted by the Commanding General of the Fifth Military District, to 

rintend the election for the ratification or rejection of the Constitu- 
tion, shall, also, at the same time and place, superintend the election for 
all officers and Representatives herein ordered; Provided, They be auiho- 
rized so to act by the Commanding General. And in case the Comman- 
ding General should not so authorize said registrars and commissioners, 
the Committee of Seven, appointed by this Convention to take charge of 
the whole matter of the ratification of the Constitution and the election 
of civil officers, shall appoint one registrar for each parish in the State, 
except the parish of Orleans, and one in each district of the parish of 
Orleans, couuting Orleans Right Bank as one district, who shall, each in 
his parish or district, appoint a sufficient number of commissioners of 
election to hold the said election for said civil officers and Representa- 
tives, at the same time and place as herein provided for. 

Art. 157.—Returns shall be made in duplicate, sworn to by the com- 
missioners holding the election, and forwarded within three days there- 
after, to the registrars of the parish or district. The registrars shall im- 
mediately forward one copy of said returns to the Chairman of the 
Committee of Seven appointed by this Convention, who shall, within ten 
days after the last return has been received, maxe proclamation of the 
result of said election. 

Art. 158.—All civil officers thus elected shall enter upon the discharge 
of their duties on the second Monday after the return of their election 
shall have been officially promulgated, or as soon as qualified according 
to law, and shall continue in office for the terms of their respective 
offices herein prescribed, said terms to date from the first Monday in 
November following the election. 

Arr. 159.—The General Assembly elected under this Constitution 
shall hold its first session in the city of New Orleans on the third 
Monday after the official promulgation aforesaid, and proceed immedi- 
ately upon its organization, to vote upon the adoption of the fourteenth 
amendment to the Constitution of the United States, proposed by Con- 
gress, and passed June thirteenth, eighteen hundred and sixty-six; said 
General Assembly shall not have power to enact any laws relative to the 
per diem of members, or any other subject, after organization, until said 
constitutional amendment shall have been acted upon. 

Art. 160.—All registrars and commision¢rs appointed under this Con- 
stitution shall, before entering upon their duties, take and subscribe the 
oath of office prescribed by Congress, approved Jnly second, eighteen 
hundred and sixty-two, entitled ‘‘ An Act to prescribe an oath of office;” 
- the said oath of office shall be administered to each registrar hy the 
Chairman of the Committee of Seven and to each commissioner by the 
registrar appointing him. 

ArT. 161.—All registrars, commissioners, and other officers, necessary 
to carry into effect the provisions of this ordinance, except as otherwise 
provided for by the Reconstruction Acts of Congress, shail be paid ont 
of any funds raised by virtue of the Tax Ordinance, adopted t.y the Co « 
vention, December twenty-fourth, eighteen hundred and sixty-seven, nut 


otherwise appropriated. 
JAMES G. TALIAFERRO, President. 
WM. VIGERS, Secretary. 
New Orteans, La., March 11, 1868. 





I certify that the foregoing is a correct copy of the Constitution as 
taken from the official records of the Convention. 
HUGH J. CAMPBELL, Minute Clerk. 


New Orteans, La., January 1, 1868. 

I certify that the foregoing isa correct copy of the Constitution of 
Louisiana, adopted in Convention, March 7, 1868, on file, and of record 
in the office of the Secretary of State. 

° GEO. E. BOVEE, Secretary of Slate. 
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LIST OF CASES NOT REPORTED. 





1127.—Pcet, Sims & Co. v. Robinson & Co. 

1295.—Succession of Woodward. 

1627.—Lonisiana State Bank v. John Perkins, Jr. 

1086.—Chas. Shackelford v. I. Sinnot, captain and owners of the 
steamer B. L. Hodge, 

537.—Alfred Kearney v. R. W. Estlin & Co. 

6775.—Bedford v. Shelton et al. 


. 1224.—John Watt & Co. v. George Rolston. 

. 991.—Simon Loeb cv. Louis Loeb and Michael Simon. 

. 858.—Home Mutual Insurance Co. v. The City of New Orleans, 
. 460.—City of New Orleans v. Home Mutual Insurance Company. 
. 462.—City of New Orleans v. Sun Mutual Insurance Company. 

. 1691.—Jacob J. Watts, Administrator, v. C. J. Bradley and William 


Watts, Sheriff. 
.—Joseph W. Dougherty v. Pierre Sauvé and Wife. 


. 1694.—State, ex rel., Mrs. M. F. Fortier, v. The Judge of the Dis- 


trict Court of New Orleans, 


. 1139.—Wnm. S. Benedict v. Wm. Francis. 
. 1819.—B. Dapermon v. The City of New Orleans. 
. 1081.—Abraham ©. Myers, Executor of David E. Twiggs v. Wil- 


liam J. Castell. 


. 1549.—John G. McMurray & Co. v. McCutcheon & Howell. 
. 1686.—A. Hart v. John Gottinger. 

. 1929.—Wm. F. Mead v. The City of New Orleans, 

. 1754.—H. C. Petty v. Pierre Poutz. 

. 1424.—Louis Gerord v. Geo. G. Wolf, 

. 1388.—J. B. Cotton v. James Pi:kles. 


. 1905.—Chevalley & Henry v. The City of Jefferson. 


. 1868.—J. T. Elcheverry v. J. S. Simonds. 

. 1891.—Charles E. Spencer v. T. Jones A Son. 

. 1636.—R. Y. Charmbury v. Bloomfield & Steel. 
. 1574.—David R. Graham v. A. H. Delmas. 


. 1374. —James Joseph Jones v. Police Jury, Parish of Orleans, 


right bank, 


. 1606.—Mrs. Margaret Titzsimmons v. Patrick Halpin. 

. 1493-——P. Morere v. P. Gallagher. 

. 1846.—Henry Meyer v. Peter Muller, F. Reis, Garnisheo, 
. 1865.—Aaron Ansel v. Board of Health, 

. 1737.—H. Bonzano etal. v. Peter Klein. 
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ADMIRALTY: 

1 The admiralty jvrisdiction depends on the nature of the contract, and 
is limited to claims and services purely maritime, and touching 
rights and duties appertaining to commerce and navigation. 

Arrill v. The Alabama Belle et al, 432 

2 A contract to furnish a steamboat with timber and other materials for 
the repair of the boat, is not a maritime contract. Ib. 

AGENCY: 

1 Plaintiffs shipped a cargo of lumber to his agent at New Orleans, 
with instructions to sell the same, and deposit the proceeds with 
DeGoicouria & Co. The agent soli the lumber and deposited the 
proceeds with DeGoicouria & Co., and took their receipt for the 
amount. Plaintiff, the owner of the lumber, brings suit against 
DeGoicouria & Co., for the amount of the proceeds of the sale, 
which they resist, on the ground that the agent is indebted to them, 
and they have passed the same to his credit: Held—That the owner 
must recover from the depositary the amount of the sale, with 
interest. Taylor v. DeGoicouria d: Co. 30 

2 The principal is not liable for the debts of his agent, contracted 
before the agency commenced. Ib. 

S Where an agent deposits money belonging to his principal, in his 
own name, the principal can recover the same from the depositary, on 
showing that it belonged to him at the time of the deposit. Ib. 

4 The question of the liability of principal or agent to third parties 
must be determined by the circumstances of the transaction and the 
conduct of the parties. Stehn v. Fasnacht Brothers, 81 

5 Where a party, dealing with an agent, with a knowledge of the prin- 
cipal, gives the credit to the agent, he isbound by his choice. Story 
on Agency, No. 291. Ib. 

6 The principle of law is well settled, that where an agent disobeys the 
instructions of his principal, and loss occurs by his disobedience, the 
agent becomes personally liable for the damages. 

Szymanski v. Plassan, 90 

7 The principle of law is equally well settled, that whenever the agent 
has committed a breach of instructions, and the principal with a full 
knowledge of all the consequences adopts his acts, he is bound by 
them, and the agent is discharged: and the principal’s acts will be 
liberally construed in favor of a ratification of the acts of the agent. 

Ib. 

8 Where an agent or mandatary has acted within the scope of his legiti- 
mate authority, he cannot be held personally responsible for a 
contract made by him with a third person in that capacity. 


Delaroderie & Son v. Hart and Pike, 126 
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9 Defendants were the lessees of the Louisiana Penitentiary, from 1857 
‘to 1862, under the law of 1858. After the expiration of their lease 
they continued for a time to administer the affairs of the institution 
as agents. In the fall of 1862, they contracted with plaintiffs, in that 
capacity, for a lot of lumber, which was used in removing the ma- 
chivery and property thereof from Baton Rouge to Clinton, Louisi- 
ana, for supposed safety. The bill for the price of the lumber is made 
out against them as agents. Plaintiffs now seek to hold them 
personally liable on the contract: Held—That under this state of 
iacts, ‘hey cannot be held personally ligble; that plaintiffs, having 
admitted their agency and dealt with them in that capacity, cannot 
recorer from them individually. Lb. 

10 In 1862 plaintiff removed temporarily to the State of Texas, a place 
of refuge during the war, leaving his plantation and affairs in charge 
of his son-in-law, N. A. Bacon, with full power to manage the same 

. as he, the agent, would his own affairs. The agent sold some of the 
cotton and some lumber, and notified the owner thereof by letter. 
Plaintiff returned from Texas after the war had ended, but made no 
objection to the action of his agent in the sale of the cotton until the 
institution of this suit for the recovery of the value: Held:—That 
his knowledge of the action of his agent in selling the property, and 
jailing to make any objection thereto, amounted to a ratification 
thereof binding on the principal. Mangum v. Bell, 215 

11 A mandate is gratuitous, unless a contrary stipulation has been made; 
and no compensation is allowed unless it appear from the terms of the 


mandate that a charge was to be made. . Moreau v. Dumagene, 230 


12 Where the principal, having his agent in his employ at a fixed rate, 
imposes upon him additional duties, and enlarges his powers, 
without stipulating that he is to receive additional compensation, 
the agent or mandatary cannot recover any extra wages for the 
additional services. Ib. 

13 Where the agent acts within the scope of his legitimate authority, the 
principa! is bound by his acts. Wallace & Co. v. Lamson et al. 243 


14 The Harmony Insurance Company of the city of New York, sent 
their agent, J. W. Lamson, to New Orieans, to cause the sunken 
steamer Charlotte to be raised. Lamson purchased the steamer 
Champion for the company, and used her in his efforts to raise the 
sunken steamer. For the price of the steamer Champion, and other 
expenses, which he incurred, he drew his drafts on the company in 
New York: Held—That these expenses, being necessary to accom- 
plish the main object of the agency, viz: the raising of the sunken 
steamer Charlotte, the company was bound to pay them. Ib. 

15: The fact that a party was the agent of another at a particular date, is 
no evidence that he was his agent at a prior date. 

Chappel et al. v. Raymond & Co. 277 


16 A contract of agency whereby the agent was placed in possesion of 
Confederate treasury notes and bonds of the Confederacy (so-called) 
77 
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to invest in the purchase of cotton for the benefit of the principal ig 
illegal, and connot be enforced. Wells v. Addison, 295 

17 An agent is bound to establish his authority under the general issue, 
DI mata v. Macera, 426 
18 The functions of an attorney in fact come to un end by the death of 
his principal. Bird v. Doyat, 541 
APPEAL: 

1 Where the certificate of the clerk of the District Court does not show 
that the transcript contains a complete record of the case as it was 
tried in the lower court, and there is no assignment of errors, bill of 
exceptions, or statement of facts, the appeal will be dismissed, 

Roumage v. Durrive & Co., 21 

2 Where the appellee has failed to file an answer in the appellate court, 
asking an amendment of the judgment appeaied from, it will not be 
noticed on suggesiion in the brief. 

Davis v. Lusitanian Portuguese Benevolent Association, 24 

8 All parties interested in maintaining the judgment of the lower court 
must be made parties to the appeal, otherwise the appeal will be dis- 
missed. 18 A. 281. Succession of James Forsyth, 33 

4 Where an appeal has been granted in chambers, citation of appeal 
must be addressed to and served on the appellee, in the capacity in 
which he appears on the record in the lower court. 

Camutz v. Bank of Louisiana, 35 

5 Citation of appeal, in a personal capacity, where the record shows 
that he occupies a representative capacity only, is defective, and the 
appeal will be dismissed. db. 

6 Where the evidence shows that there is no foundation for the appeal, 
damages will be awarded as for frivolous appeal. 

Bank of Kentucky v. Goodale, 50 

7 In an injunction suit, where judgment for damages is rendered 
against the plaintiff and his surety, and the plaintiff alone appeals, 
the appeal will be dismissed, unless the surety is made a party there- 
to. Pecoul vy. Perret, 70 

8 Article 577 of the Code of Practice, only refers to judgments decree- 
ing the delivery of real estate. It has no application where the judg- 
ment only recognizes the mere s/atvs of the plaintiff as having an 
interest, or ownership in the property in dispute. C. C. 453. 

State, ex rel., Hickey. v. Judge of the Fourth District Court, 108 

9 Where there is no standard specially fixed by law as to the amount of 
the appeal bond required to operate a supersedeas, pending the ap- 
peal, the Judge a quo should allow a suspensive appeal, on appellant’s 
giving bond in an amount sufficient to cover costs. Tb. 

10 The judgment of the lower court is final against all the parties to 
the suit, not made parties to the appeal. 
Noble & Kaiser v. Steamer R. W. Povell et al., 121 
11 The Supreme Court is only seized of jurisdiction to amend the judg- 
ment of the lower court between appellant and appellee, and not 
between appellees. Db. 
12 Where the answer of defendant admits a certain amount to be due, 
and judgment is rendered thereon, an appeal from such judgment 
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will be dismissed on motion. No appeal lies from a confession of 
judgment. C. P. 567. Stewart v. Betzer, 137 
13 Where the record contains no certificate of the clerk or Judge, and 
there is no special verdict, bill of exceptions, statement of facts, nor 
assignmeut of errurs in the transcript, the appeal will be dismissed 
on motion. Patterson & Co. v. Owen et al., 141 
14. Where no error in the judgment of the District Court is pointed out, 
and none appears from the record, the Supreme Court will dismiss 
the appeal, and award damages to appellee. Drez v. Logan, 157 
15 The Supreme Court can only settle the rights of parties as between 
the appellants and appellees, and not between the appellees inter sese. 
Moore v. Moore, 159 
16 Where the certificate of the clerk of the District Court shows that 
the record of appeal is not such as the law requires, and the appel- 
lant has not filed an assignment of errors within ten days after the 
filing of the record, the appeal will be dismissed. 
Lanfear vy. Duraind et al., 161 
17 The amount of the bond, for a suspensive appeal from an order of 
seizure and sale, must be one-half over and above the amount actu- 
ally due at the date of the order. Tournilion y. Ratliff, 179 
18 The consent of the appellee to the dismissal of the appeal, will re« 
lease the security on the appeal bond. Tb. 
19 The Supreme Court will not take cognizance of an appeal when there 
is no order of the District Court granting the appeal. It will ex 
officio take notice of the non-existence of such order, and dismiss the 
appeal. Batchelor v. Creditors, 198 
20 Consent of parties that an appeal may be taken does not vest the Su- 
preme Court with jurisdiction over the case, because agreement 
between the parties is not an order of court. Tb. 
21 All parties having an interest that the judgment of the District Court 
be maintained, must be made parties to the appeal, otherwise the 
‘appeal will be dismissed on motion. bb. 
22 A judgment appealed from cannot be amended between appellees. 
LeBlanc v. LeBlanc, 206 
23 Where the transcript of the record is duly certified to by the clerk of 
the District Court, it is sufficient to enable the Supreme Court to de- 
cide the case on its merits, and the appeal will not be dismissed. 
Cammack v. Gordon et al., 213 
24 Where the record discloses the fact that the appeal was taken for de- 
lay, damages will be aliowed as for frivolous appeal. 
Spencer v. Bloomfield & Steel, 225 
25 Where the appellant allows three judicial days to elapse after the re- 
turn-day, before filing the transcript in the Supreme Court, the 
appeal will be dismissed on motion of the appellee. 
Moriere v. Robinson & Jones et al., 229 
26 Where the certificate of the clerk of the District Court shows that the 
record of appeal contains everything essential to a full examination 
of the case in the appellate court, the appeal will not be dismissed. 
Wells v. Turnage. 234 
27 Where the District Judge renders judgment in favor of defendant for 
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a fixed amount, with costs, and the Supreme Court reverses that 
judgment, and gives judgment for a smaller amount, the defendant 
and appellee must pay the costs of appeal. Db. 
28 Where a party obtains an order of appeal in open court, and fails to 
file his bond and take up his appeal within the time fixed in the or- 
der, but takes it up afterwards, he will not be considered as having 
abandoned his appeal, nor will he be precluded from obtaining a 
second order under which he may prosecute the appeal. 
Mortee v. Edwards, 236 
29 A statement of facts made by the Judge a quo, must be filed in the 
record before the appeal is granted, otherwise the appeal will be dis- 
missed. Logan v. Winder, 253 
30 Where an appeal has been taken from a judgment of the lower court, 
and filed in the Supreme Court, thereby investing the appellate 
court with jurisdiction over the case, the appeal cannot be withdrawn 
without the consent of all parties to the record. The consent of the 
parties, plaintiff and defendant, will not bind the intervenors. 
Perkins v. Perkins, 257 
81 An appeal involving only the regularity of the proceedings of seizure 
and sale, does not affect any other remedy which the creditor has ‘ 
for the recovery of his debt. Smith v. Purves et al., 278 
82 The sheriff, who has been made the depositary of funds in his official 
capacity, about which a contest is going on in the court, is no party 
to the litigation, and need not be made a party to the appeal. 
White v. Bird, 282 
33 All parties interested in maintaining the judgment of the lower court, 
must be made parties to the appeal, otherwise the appeal will be dis- 
missed. Succession of Kennedy, 292 
34 A judgment of the lower court can only be amended in the appellate 
court in favor of appellants or appellees; it cannot be amendea be- 
tween appellees. Boisse v. Hederick, 307 
35 Where no appeal bond has been given in favor of the parties called in 
warranty, the appeal will be dismissed. Knox v. Duplantier, 328 
36 Where the amount fixed by the Judge for the appeal bond is less than 
that required by law for a suspensive appeal, it will be good asa 
devolutive appeal, the bond in the latter case being only to secure 
the payment of costs. Succession of Armat, 340 
37 An appeal will not lie from an interlocutory order permitting a party 
to bond property under sequestration. Block v. Burthe, 344 
38 The apreal bond must be given in favor of all the parties (appellee) 
to the judgment appealed from, otherwise the appeal will be dis- 
missed on motion. Rice Brothers & Co. v. Lery et al., 348 
39 Where the appellant fails to appear in the appellate court, the jadg- 
ment of the lower court will be affirmed. 
Avendano v. Ohmsiede et al., 357 
40 Ail the parties having an interest in maintaining the judgmeut of the 
lower court must be made parties to the appeal, otherwise the appeal 
will be dismissed. Gay v. Marionneauz et al., 358 
41 Damages will be allowed as for frivolous appeal, where the record dis- 
closes the fact that the appeal was taken solely for delay. 
Mithof v. Weiss, 376 
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42 The right of inquiry into the sufficiency of the security, on an appeal 
bond after the bond is given, is within the province of the court 
from which the appeal is taken. 

State, ex rel., Maury & Co., v. Judge of Fourth District Court, 390 

43 An appellee cannot have the judgment of the court below amended 
in his favor without filing an answer to that effect in the appellate 
court, Jamison et al. v. Barelli, 452. 

44 No amendment or reversal of the judgment of the court below will 
be rendered in the appellate court between appellees. Jb. 

45 An appeal will not lie from a judgment of the District Court until it 
has been signed by the Judge. 

Thiele & Seiler v. Crutcher & Co., 499 

46 Where the record does not contain all the facts necessary to enable 
the appellate court to determine the litigation, the case will be re- 
manded. Golding v. Petit, 505 

47 An appeal taken from a judgment, not signed by the Distvict Judge, 
will be dismissed ex proprio motu. Johnson v. Gennisson, 511 

48 Where a party claiming the office of sheriff brings suit by mandamus, 
against another holding the office, and on the trial the order is made 
peremptory and final by the District Court ordering him to give up 
the office to the claimant, a suspensive appeal will lie from the judg- 
ment, if the amount involved is sufficient to give the Supreme Court 
jurisdiction. 

State, ex rel., Ingram, v. Judge Sixth Judicial District Court, 529 

49 The right to a suspensive appeal is the rule, and it stays proceedings, 
except in cases specially excepted. C. P. 564, 565, 575, 580. Ib. 

50 The law requires the same formalities to be observed in the execution 
of a bond for a devolutive appeal that it does for a suspensive appeal, 
though in a less amount. tb. 

51 In an ordinary suit for debt, where the amount in dispute does not 
exceed five hundred dollars, the appeal will be dismissed for want of 
jurisdiction. Con. of 1868, Art. 74. A State Constitution may be 
retroactive, and may divest vested rights. Myers v. Mitchell, 533 

52 A case appealed to the Supreme Court under the Constitution of 1864, 
and transferred by act of the Legislature to the Supreme Court 
created by the Constitution of 1868, stands before the court in the 
same position with a case brought up on appeal since the aduption 
of the Constitution. Tb. 

53 If the interest that has accrued on a promissory note, at the date of 
filing the suit in the District Court, when added to the principal 
demand, exceeds five hundred dollars, the Supreme Court will have 
jurisdiction of the appeal. Schienker v. Taliaferro, 565 

54 The presence, in a final judgment on a writ of guo warranio, of an 
interlocutory order of injunction will not defeat the defendant’s 
right to appeal from this judgment, because the injunction has not 
been tried on its merits. 

Site, ex rel., Cain, v. Judge Sixth District Court, 574 
55 In a controversy for office; where it appears that the salary of the 
office per annum, is more than the sum required to give the Supreme 
Court jurisdiction, a suspensive appeal will lie. Lb, 
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56 The salary of an office per annum, may be shown by affidavit in the 
Supreme Cuurt, after a motion is made to dismiss the appeal. J. 
57 The affidavit may be made also befure the District Cuurt, before the 
order of appeal is granted. Tb. 
58 The averment in the affidavit that the interest of the defendant in the 
suit exceeds one thousand dollars, is sufficient to give the Supreme 
Court jurisdiction, without mentioning the length of time he is en- 
titled to hold the office. Db. 
59 The first clause in section 12, of the acts of the Legislature of 1868, 
No. 156, approved October 15th: ‘‘That appeals to the Supreme 
Court may be taken from any of the actions provided for in the fore- 
going sections, the same as in other cases,” properly construed, 
means that when the appeal is taken within the legal delays it is sus- 
pensive, and afterwards only devolutive. Db. 

CO The right to a suspensive appeal is the rule, and it stays proceedings 
in the cause, except in cases specially excepted. C. P., 565, 575 and 
580. The State, ex rel., Ingram, v. Judge of the Sixth Judicial 
District, (ante page 529.) Ib. 

61 Where a party is entitled to a suspensive appeal from a final judgment, 
and yet has been condemned to pay no specitic amount, the District 
Judge must fix the amount of the appeal bond. Ib. 

G62 An appeal from a judgment not signed by the District Judge is pre- 
mature, and the Supreme Court will notice the fact of their own ac- 
cord and dismiss the appeal. Labatt v. Durruly, 583 

See Crm. Law anp Criminat Proceepines, State v. Behan, 389 
** EXECUTORS AND ADMINISTRATORS—<Slale, ex rel., Champlin, v. 
Judge Second District Court, 580 
‘© JupamEent—Levi v. Converse, Harding & Co., 558 

ARBITRATION : 

1 An agreement to submit a controversy toSarbitration, does not carry 
with it the idea of submitting it to a judicial tribunal for settlement. 

Thompson & Co. et al., v. Moulton. 535 

2 The words ‘‘arbitration and amicable lawsuit,” used in an obligation 
or agreement between parties, are not convertible terms. The 
former carries with it the idea of settlement by disinterested third 
parties, and the latter by a friendly submission of the points in 
dispute to a judicial tribunal to be determined in accordance with 
the forms of law. Ib. 

ARREST : 

1 The act of the Legislature of 1855, authorizing the arrest of a non- 
resident debtor, who has absconded from his residence, is an excep- 
tional statute, and must be construcd strictly. 

Levi & Navra v. Levy. 552 





ASSESSMENT: 

1 A parish or municipal corporation, claiming a privilege on immovable 
property for taxes alleged to be due, must show that all the forma- 
lities of law have been strictly observed in making the assessment. 
Want of proper description of the property will vitiate the assess- 
ment roll. Brusle vy. Suuve. 560 
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| ATTACHMENT : 

1 The attaching creditor has no previlege or preference over the pro- 
perty attached, until he has obtained judgment. 

; Plassan v. Titus. 345 

2 In this case a number of the creditors proceeded by attachment 
against Auguste Titus, an absconding debtor ; other creditors pro- 
ceeded by sequestration, and procured the appointment of a syndic 
to take charge of the estate of the absconding debtor, and administer 
it for the benefit of all the crediturs. The syndic filed a provisional 
tableau, giving the attaching creditors a preference over other cre- 
ditors. The other creditors opposed the distribution : Held—That, 
inasmuch as the attaching creditors had not obtained judgments on 
their claims at the date of the sequestration, they had acquired no 
preference over other creditors on the property in the hands of the 
syndic, and the opposition filed by them to the tableau filed by the 
syndic must be sustained. tb. 

8 Where suit has been brought by attachment, and third parties, by 
answers to interrogatories in garnishment, show that they hold pro- 
perty belonging to the defendant, a third party cannot by interven- 
tion defeat the attachment, on the ground that the defendant had 
given him an order for the moneys or property attached before the 
same was made. Harris v. Andrews & Co. 561. 

4 An attachment confers a lien in favor of the attaching creditor from 
the date of service of the writ. tb. 

5 Where the evidence shows that the defendant is an absentee, and it 
is not shown that there is any one in the State legally authorized to 
represent him, the attachment will be maintained. 

Budd v. Stinson. 573 

6 Ina seizure, under a writ of fieri facias, of real estate, actual corporeal 
possession by the sheriff is not necessary. Jb. 

ATTORNEYS & ATTORNEYS FEES: 

1 Where an attorney-at-law appears in court and files an answer in a 
cause, he will be presumed to have been duly authorized by his 
client, the contrary not being supported by oath. 

Succession of Patrick, 204 

2 The receipt of an attorney-at-law, showing that he had received the 
amount of his client’s debt in Confederate treasury notes, and 
credited the amount to the debtor of his client, is not binding on the 
client. An attorney is not authorized to receive anything but money 
in payment of the debt of his client. 194A 172. Duvisv. Lee, 248 

See GaRNISHMENT— White et al. v. Bird, 188 
o New Orteans—Slute, ex rel. Bermudez, v. New Orleans, 172 
BAILMENT: 

1 Defendant received a lot of cotton on deposit from plaintiff, for safe 
keeping, while the war was going on; and while the cotton was in 
his possession, bodies of armed men were in the neighborhood burn- 
ing cotton : defendant removed the cotton from his gin to a more 
secure place, which was found and burned by the so-called Confede- 
rate authorities. Defendant received no compensation for keeping 
the cotton : Held—That the cotton was not at the risk of the deposit- 
ary at the time it was burned, and it having been burned without 
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his fault and in opposition to his efforts to prevent it, he is not liable 
to the owner for the value thereof. Levy et al. v. Bergeron, 290 

2 The putting in default of a depositury is a prerequisite to enable the 
depositor to recover where the thing deposited has been lost or 
destroyed. James v. Greenwood, 297 

3 Where an agent or mandatary, or person having property on deposit 
at a time when he is not menaced by any overpowering force, allows 
the property to be taken from his possession without the consent or 
authority of the owner, he becomes responsible therefor, and the 
putting him in default is unnecessary. Tb. 

4 A party in possession of household furniture belonging to another, 
may relieve himself from paying their estimated value by delivering 
the articles io the owner. Draper v. Richards, 306 

5 Plaintiffs, commission merchants in New Orleans, bought cotton in 
Texas, in 1861, and stored itin a warehouse in Jefferson, Texas; 
during the late war, the agent of the owners made a sale of the cot- 
ton to the so-called Confederate authorities, who took actual, 
forcivle possession of it ; at the close of the war the United States 
authorities took charge of the warehouse and all the cotton therein 
as Confederate property. Plaintiffs now bring suit against the ware- 
houseman for the cotton : Held—That the warehouseman having 
shown a sufficient legal excuse for not delivering the cotton, the 
burden of proof falis on plaintiffs, before they can recover, to show 
that the cotton was lost to them through his fault or neglect. 

Babcock & Kernochan v. Murphy, 399 





BANK OF LOUISIANA: 
Ser Corporation—Bank of Louisiana v. Green, 214 
BANKRUPTCY: 
See INsonvency anv LysoLvent Proceepines—Longes v. 
His Creditors, 15 
BANKS & BANKING INSTITUTIONS: 

1 All banking institutionsin Louisiana, organized under the Free Bank- 
ing Law of 1855, are exempt from paying interest on their notes in 
circulation. Barker v. Union Bank «f Louisiana, 293 

2 A banker and depositor occupy towards each other the relation of 
debtor and creditor, and the depositor of gold in the bank is only 
entitled to recover the amount in dollars and cents, in the cireulat- 
ing currency of the country. Gumbel v. Abrams, 568 

BELLIGERENT: 
See Conrracts—-Hennen v. Gilman, 241 
BILLS AND PROMISSORY NOTES: 

1 Payment in good faith to the possessor of a bill or note endorsed in 
blank, will discharge the drawer. C. C. 2141. 

Davis vy. Lusitanian Portuguese Benevolent Association, 24 

2 Where the holder of promissory notes endorsed in blank brings suit 
in her own name as owner, the burden of proof is on defendant to 
show that she is not the owner. Db. 

3 The endorsement in blank of the firm-name on a promissory note, 
made payable to their order, will authorize the drawer to pay the 
note to any bona fide holder. Dorr v. Jouet, 27 
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4 One partner of a firm cannot maintain a separate action to recover a 
debt uue to the partnership, but the moment the endorsement of the 
firm-name is put on negotiable paper, the partnership is divested of 
all title to it, which is vested at once in the endorsee and holder. Jb. 

5 Notice of protest of a bill of exchange or promissory note, may bo 
served on the drawer or endorser, by leaving it either at his residence 
or place of business, with a clerk or servant staying there, or it is 
suflicient if left on a desk, or put under the door. 

Sullivan, Randolph & Budd v. Godwin, 33 

6. Where payment of a promissory note has been extorted by military 
authority from the endorser, who endorsed the note merely as the 
ageut of the owner for the purpose of collection, and the owner, on 
being informed of the fact, returns the amount to the agent, the 
drawer cannot set this up as a payment of the note, and plead his 
discharge from further liability. db. 

7 Where the holder of a bill of exchange or draft presents it to tho 
drawer, who refuses to pay it, he must give the drawer notice of the 
dishonor before he can bind him, unless he shows that the drawer 
had no funds or assets in the hands of the drawee at the time; and 
that he had no reason to expect that the draft would be honored or 
paid at the time it was drawn. Blum v. Bidwell & Reddingion, 43 

8 Where the holder of a draft seeks to recover ona subsequent promise, 
he must show that the promise was made by the party sought to be 
made liable, with a full knowledge of his discharge. A promise to 
pay after discharge must be absolute and unconditional. Ib. 

9 An endorser of a promissory note is nct bound to go to the mortgago 
office to examine into the consideration of the note, although marked 
ne varietur. 14 A. 177. Bank of Kentucky v. Goodale, 50 

10 The presumption of law is, that the holder of a promissory note has 
acquired it in good faith, and the burden of proof is on the party 
disputing the ownership, to show that the holder did not acquire it 
in good faith. Wheeler v. Maillot & Co., 75 

11 Notice of dishonor of a promissory note, served in due time ons 
partnership, is sufficient to fix the responsibility both on the part- — 
nership and the individual members thereof. Tb. 

12 To bind the endorser on a promissory note, notice of protest and dis- 
honor must be given by the holder. 
Letchford & Co. v. Richard & Co., 138 
13 Where the proof of notice of dishonor is vague and uncertain, tho 
endorser will be discharged. db. 
14 The Supreme Court of Louisiana takes judicial notice of orders 
issued by competent military authority. 
New Orleans Canal and Banking Co. v. Templeton, 141 
15 Where a promissory note negotiable in form, has been endorsed in 
blank, the law presumes that snch endorsement was made on the day 
of its date. Lb. 
16 ‘I'he endorsement of a promissory note in blank is prima facie evi- 
deoce of a full consideration. Ib, 
78 
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BILLS AND PROMISSORY NOTES, Continued, 
17 Where the defendant alleges that the endorsement was made after 
maturity, the burden of proof is on him to show the fact. db. 
18 The policy of the law is favorable to the holder of negotiable com: 
mercial paper, and requires very cogent evidence to convict him of 
bud faith. Ib. 
19 To bind the endorser on a promissory note, demand of payment must 
be made by the holder at maturity. Labadiolev. Landry et al., 149 
20 Where payment of a promissory note cannot be demanded at its mata 
rity, a demand should be made as soon thereafter as practicable, and 
the burden of proof is on the holder to show that demand could not 
have been made at an earlier date. Ib. 
21 It is not necessary thatdemand of an inland bill or promissory rote be 
made, nor that notice of dishonor be givep, by a nutary public, 
Demand may be made and notice given by avy competent witness, 
19 A. p. 64. Jb. 
22 A waiver of protest, by the endorser, written on the back of a promis- 
sory note, operates a waiver of demand on the maker. 
Guyther v. Bourg, 157 
£3 The waiver of protest and notice of dishonor by tho endorser of g 
promissory note is not such an agreement us requircs a United States 
internal revenue stamp piaced thereon to admit it in evidence. J, 
24 The ioan by acitizen of the Confederacy, so-called, upon a promis. 
sory note of a sum in gold, toa firm within the Confederie lives, in 
Louisiana, engaged in getting supplies from territory within the 
Federal lines, at the instance of a Confederate oflicer, aiso a member 
of the firm, for and to be lent to another Confederate officer, to be 
scent, by the latter, to his family in Kentucky, is not illegal. 
Coeper v. Thompson, Adams & Thayer, 182 
25 In order to bind the endorser of a promissory note, the holder must 
give him notice of protest. Cummack y. Gordon et al., 218 
26 Where the certificate of notice of protest of a promissory note does 
not show that the endorser was notified, and there is no other evi- 
dence fixing his liability, he will be discharged. 
Crane v. Benit et al., 228 
£7 A promissory note endorsed in blank, held by the widow, is presumed 
to be held as community property, and is subject to all the equities 
existing between the original parties. Lapice v. Bowman et al., 234 
£8 A promissory note, falling due on the happening of an event, is nota 
conditional obligation. Mortee v. Edwards, 236 
29 The objection that a promissory note has not the requisite United 
States internal revenue stamp thereon, must be made at the time the 
note is offered in evidence in the lower court, otherwise it will not 
be noticed. Db. 
80 Where a purchaser of real estate and slaves, execnted his notes, with 
mortgage on the property purchased to secure their paymet', sells 
the same property to another party, and for a portion of the price 
stipulates in the act of sale that the third purchascr assumes the 
payment of the notes and mortgage given by him for the property, 
the third purchaser, not having signed the notes, is not bound by 
the law merchant; but is only bound on his assumpsit of the notes, 
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and he may plead all the equities against the notes which the maker 
could. Brou et al. v. Becnel et al., 254 
$1 The possession of negotiable commercial paper carries the title with 
it to the holder. Doll v. Rizotti, 269 
#2 The party who takes negotiable paper before due, for a valuable con- 
sideration, without knowledge of any defect of title, in good faith, 
holds it by a title good against the whole world. DD. 
$8: The burden of proof lics on the person who assails the right claimed 
by the party in possession of a bill of exchange or promissory noto 
negotiable in form. db. 
34 A party in possession of a promissory note for collection, cannot, with- 
out express authority from the principal, extend the time of pay- 
ment. ~ Chappel et al. v. Raymond & Co., 277 
$5 Aexecuted his promissory note, payable to himself, erdorsed in 
blank, which was afterwards acquired by B, for a valuable conside- 
ration before maturity. B transfers the note to C after maturity, 
with a knowledge of the consideration. C brings suit against A on 
the note, who resists the payment on the ground that the considera- 
tion was illegal: JIeld—That inasmuch as A could not urge the de- 
fence of illegality of the consideration against B, he could not against 
C, and he is therefore bound on the note. 
Cotton v. Sterling et al., 282 
86 Where a third party has acquired a promissory note in good faith for 
a valuable consideration before maturity, the maker is precluded 
from setting up as a defence the illegality of the consideration. 
Knox v. White, 326 
87 The burden of proof is on the party who seeks to avoid the payment 
of a promissory note, on the ground that the consideration has 
failed. Slephens v. Lanier et al., 347 
38 Where a person, not a party toa bill or note, putshis name upon it, 
he is presumed to have dune so as surety, and he is bound thereon 
as such. Collins et al vy. Trist et al., 348 
39 Where a third party purchases a promissory note with full knowledge 
of the consideration, he cavnot protect himself under the law met- 
chant against the plea by the maker of failure of consideration. 
Burbridge & Co v. Harrison, 357 
40 Where the consideration of a promissory note is shown to be the prico 
of a slave, payment thereof cannot be judicially enforced. ‘The 
doctrine in the case of Wainwright v. Bridges (19 A. p.234) reaffirmed. 
Ib. 
41 Proof of notice of dishonor is indispensable to hold the endorser on 
a bill of exchange or »romissory note. Abott v. Borge, 372 
4° Where a party has his domicil in one town or city and his office in 
another, notice of protest may be served on him at either. 
Merz v. Kaiser et al., 377 
43 The holder of » promissory note, endorsed by himself, is not bound 
to show a transfer of the note back to him. db. 
44 Where the mail service between two points is suspended or broken 
up, @ notice of proiest deposited in the post-office by the nutury at 
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one place, addressed to an endorser who resides at another, the ser. 
vice is not good. Lapeyre v. Robertson et al., 399 


45 Where the mail service cannot be used as a means of conveying no. 
tice, the holder of commercial paper is not excused if he fails to ugg 
all other practicable means of bringing home notice to the party 
whom he wishes to charge. 19A. 43. Tb. 


£6 The erasure of a word on the face of a promissory note, and the sub- 
stitution of another word therefor, may be explained by evidence; 
and the notary, who drew the act of mortgage to secure the payment 
of the note, is a competent witness for the purpose. 
Bernstien v. Ricks, 409 


47 Where a promissory note is prescribed on its face, and the plea of 
prescription is filed for the first time in the Supreme Court, the case 
will be remanded to the lower court to enable the holder to introduce 
evidence, showing an interruption of prescription. db. 

48 The burden of proof is on the holder of a bill of exchange to show 
demand, in order to bind the endorser. Puig v. Carter, 414 


49 Where the holder fails to show due diligence, in making demand of 
payment of a bill of exchange, the endorser will be discharged. Jb. 

50 Where there is no evidence in the record showing that the endorser 
of a promissory note has been notified of the protest, the judgment 
will be one of nonsuit. Money v. Cusse, 419 





—————. 


61 A party by writing his name across the face of a draft makes the ae- 


ceptance complete, and parol evidence is not admissible to prove 
that at the time he wrote his name he refused to write the word 
** accepted ” above his signature. Kaufman & Co. v. Barringer, 419 
62 Where a party accepts a draft drawn to extinguish two other outstan- 
ding drafts, he cannot set up the failure of consideration for which 
the first drafts were given as a defence to tho payment of his accept- 
ance. Db. 
653 The words, ‘‘ protest waived,” written on the back of a promissory 
note, will not dispense the holder from making demand, and giving 
notice to the endorser. Wilkins v. Gillis € Ferguson, 538 
54 The burden of proof is on the holder of a promissory note, under the 
general issue, to show the date of the waiver of protest. Tb. 
55 Notice of protest served on the attorney in fact will not bind the 
endorser, unless the power of attorney expressly authorizes him to 
accept notice. Bird v. Doyal, fAl 
56 The holder of a promissory note is required to show the use of reason- 
able diligence to find out the residence of the endorser, when it is 
unknown to him. 1d. 
57 Where an endorser of a promissory note has died, notice of the dis 
honor must be given to his legal representatives. Tb. 
5S The payce of a promissory note, endorsed by him afier maturity, is 
not a guarantor, and the holder, in order to bind him as endor- 
ser, must give notice of non-payment by the maker, the same as any 
other endorser. Roquest et a’. v. Pickett, 546 
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59 In order to bind the endorser on a promissory note, the holder must 
show due diligence in giving notice of dishonor by the drawer. 
Cooley v. Shannon et al., 548 
See Evipence—Helm v. Ducayet et al., 217 
** GaRNIsHMENT—Denham v. Pogue, 195 





BONDS: 

1 A security on an appeal bond, when sought to be made liable, cannot 
go behind the judgment, and set up matter in defence to the original 
suit that might have been pleaded or shown on the trial. 

Murison & Co. v. Buller et al. 512 

2 The liabilities and obligations of a surety on an appeal bond are fixed 
by special laws, and arise out of the bond. Ib. 

8 If the judgment debtor be dead, the creditor may proceed against 
the surety on the appeal bond without previously issuing execution 
against the judgment debtor or causing any steps to be taken against 
his estate. Ib. 

Sree Apreat—Succession of Armat, 340 
“ * Rice Brother & Co. vy. Levy et al. 348 
saa “ Slate, ex rel., Ingram, v. Judge, Sixth Judicial 
: District Court, 529 
os JuRISDICTION—Slate vy. Louisiana State Bank, 468 
BROKERS: 

1 A party who engages the services of a broker, knowing him to bo 
suck at the time, to enable him to purchase exchange or other se- 
curities, and loss occurs on account of the worthlessness of the 
securities at the time of purchase, cannot hold the broker responsible 
for the loss in the transaction, unless an express stipulation was 
made to that effect. C. C. 2982. Buddecke vy. Harris, 563 

2 A broker is not answerable, except in case of fraud, for the insolvency 
of those to whom he procures a sale ora loan. C. C. 2988. Ib. 

CARONDELET CANAL AND NAVIGATION COMPANY: 

1 By the charter granted to the Carondelet Canal and Navigation 
Company, by the Legislature in 1858, the power to lease is unlimited 
and unrestricted, without distinction as to whether it be fora 
part or the whole of the property. Per Curiam: Where the law 
makes no distinction or discrimination, courts can make none; and 
to do so would be a purely arbitrary exercise of power. 

Gubernator v. New Orleans, 106 
See—Ricau v. Daquie et al., 67 


COMMON CARRIER: 

1 A steamboat is responsible tc the consignees for the damage cansed 
to freight, by failing to deliver it at the time specified in the bill of 
lading. The amount of damages must be proved. 

Mahan v. Steamboat Olive Branch, 257 

®2 The New Orleans, Jackson and Great Northern Railroad took on the 
cars at Osyka, Miss., 57 bales of cotton, for which they gave a bill 
of lading of the following tenor: Received in good order and weil 
conditioned to ie transported to New Orleans, but it does not insure 
against risk by fre. The cotton took fire on the train and was en- 
tirely consumed, The New Orleans Mutual Insurance Company pay 
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the owners for the cotton $160 per bale, and sue the railroad com. 
pany as common carrier, and base their right to recover on the 
ground that the fire and destruction of the cotton oceurred through 
the fault and negligence of the tailroad company ani their em. 
ployes : Held—That inasmuch as the railroad company specially ex. 
cepted the risk of fire, and it not being shown by the insuranee 
company that the fire occurred through the fault or negligence ‘of 
the company, the insurance company cannot recover. 

New Oriean Mut. Ins. Co. v. N. O. and Jackson R. BE. Co., 302 

3 The common carrier is bound for ordinary negligence, notwithstand. 
ing the special agreement excluding risk for fire. Db. 

4 Steamships engaged in carrying passengers from one port to another 
are responsible for the loss or damage done to baggage while on 
board, which has been placed in the custody of the officer of the 
vessel, whose duty it is to receive and take care of baggage. 

Moore v. Steamer Evening Star, 402 
Ser Townoats—Clapp et al. v. Stanton & Co., 495 
COMMUNITY: 

1 The widow may renounce the community at anytime before the Court 
having unlimited jurisdiction over the subject-matter, has pro- 
nounced a final judgment against her asa partner in community. 
C. C. 2386. Cockburn v. Wilson, 39 

2 Property purchased during the marriage, whether in the name of one 
or the other of the spouses becomes community property, unless 
there be a stipulation in the marriage contract to the contrary, 
C. C. 2369, 2371. Cockburn v. Wilson, 40 

8 By the act of the Legislature of 1344, page 99, the survivor has the 
usufruct of the share of the deceased partner in community. The 
usufract under the statute is governed by the. rules relating to that 
subject in the Civil Code. Moore v. Moore, 159. 

4 By Art. 538, C. C. ‘The natural fruits, or such as are the produce of 
industry, hanging by branches or by roots, at the time when the 
usufruct is open, belong to the usufructuary. Tb. 

5 The failure of the husband to open the succession of his deceased 
wife, and inventory the property of the community, or give bond, 
does not annul or suspend the statutory usufruct, nor does it make 
lim liable to account to the children of the marriage fur the re- 
venues due to him from the moment the usufruct accrued. He isin 
possession of right under the law, and can so continue, until a parti- 
tion, or a second marriage. db. 

G From the date that the survivor in community contracts a second 
marriage, he is bound toaccount to the heirs (children,) of the former 
marriage for the rents and revenues arisiug from the use of the 
share of the deceased in the community. db. 

7 Ouly the heirs having an interest in the community of their deceased 
mother, who are subject to the tutorship of their father by reason of 
their minority, have a legal mortgage on the property of their 
father, to secure the restitution of their interest of which the father 
has had the usufruct. Jb. 

& Where property has been bought during the marriage, in the name 





—————_. 





INDEX. 623 





COMMUNITY, Continued. 


of the husband, with the separate funds of the wife, it become com- 
munity property, and the wife has her recourse against the husband 
for the restitution of her funds so used, with mortgage on his pro- 
perty to secure the same. C. C. 2367. LeBlanc v. LeBlanc, 206 

9 Where the estate of the wife has come into the possession of the 
husband during the marriage, and it is not shown that she admini- 
stered it separately and alone, it will be presumed that itis under 
the administration and control of the husband. Db. 

10 The husband, being the head and master of the community, can 
alone be bound for the debts of the partnership. Ib. 

Surls v. Hienn, 229 

11 To recover against a married woman it must be alleged and proved 
that the debt was contracted for, and enured to, her separate und 
individual benefit. 

See Taxes anp Tax Sates—New Orleans, v. Wire, 500 
CONFEDERATE TREASURY NOTES: 

1 A contract, the consideration of which was Confederate treasury 
notes, cannot be judicially enforced in the Courts of this State. 

O’ Donnell v. Burbridge, 37 

2 An exception will be sustained, and the suit dismissed, where the 
evidence shows that the consideration of the contract sued upon was 
Confederate treasury notes. Tb. 

8 Confederate treasury notes having been issued in violation of law, 
cannot be considered as forming a part of the estate of a deceased 
party, nor can the surviving partner in community be held accouni- 
able for these notes, although it is shown that she has used them. 

Cackburn v. Wilson, 39 

4 Where the evidence shows that the consideration, for which a prom- 
issory note was executed, was Confederate treasury notes, payment 
of such note cannot be judicially enforced. Pickens v. Preston, 138 

5 Parol evidence is admissible to prove want of consideration of a 
promissory note secured by a public act of mortgage, where the basis 
of said notes was Confederate treasury notes. 

Parker v. Broas et al. 167. 

6 The orders of General Butler of May ist and May 18th, 1862, permit- 
ting the circulation, for a limited period, of Confederate notes, did 
not give validity to those notes. Ib. 

7 Where suit is brought on a written contract to enforce the delivery of 
cotton alleged to have been bought and paid for, parol evidence is 
admissible to show that the payment alleged to have been made was 
in Confederate treasury notes. Haynes v. Rogillio, 238 

Sre Acency— Wells v. Addison, 295 
‘* Construction, Runes or—Fry v. Dudley & Nelson, 368. 
‘¢ Execurors AND ADMINISTRATORS—Succession of Lagarde, 148 
CONFEDERATE OBLIGATIONS: 
See Conrracts—Legget v. Goodrich, 165 
‘“« Jorispicrion— Bailey v. Gay, 158 


CONSTRUCTION, RULES OF 
1 All contracts are to be construed so as to accomplish the intention of 
the parties, and in determining their provisions, a liberal and fair 
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construction must be given to the words used, either singly or in 
connection with the subject-matter. This rule of construction 
applies, whether the contract is between private parties or a legisla- 
tive grant. Grant v. Leach, 329 

2 In construing a contract, where the State is a party, the rule is, that 
all rights asserted against the State must be clearly defined, and 
not raised by inference or presumption. Ib. 

3 Where the State by legislative act has madea grant, or given a pri- 
vilege to an individual or a company, and there is reasonable doubts 
as to the proper construction to be given to the grant, such donbts 
are to be solved in favor of the State. Ib. 

4 Where words in a written instrument may convey two different 
meanings, the one in harmony with, and the other antagonistic to, 
the law, that construction should always be givien to them which 
will harmonize with the law. Fry v. Dudley & Nelson, 368 

5 The words ‘in currency” in a bill of exchange means legul currency. 

Jb. 

G Where a party received for collection drafts on a bank in New 
Orleans, payable in currency, he cannot receive payment in any 
other than legal currency. His receiving payment in Confederate 
treasury notes, current at the time, will not release him from 
liability, because they were not legal currency. Lb. 

Ser Evipence—Mithof v. Byrne, Vance & Co., °~ 

CONTRACTS: 

1 Where a party has made a contract in violation of the confiscation 
laws, he cannot, in order to relieve himself, invoke the nullity there- 
in declared. Legget v. Goodrich, 165 

2 Defendant, Henry Goodrich executed his three promissory notes in 
favor of A. Legget, administrator, for six thousand dollars, the price 
of a tract of land, which he purchased on the 16th day of July, 1862, 
at probate sale, secured by mortgage on the land; ‘plaintiff instituted 
an hypothecary action to force the payment of the notes, which the 
defendant resists on the grounds that the sale was a nullity, having been 
made in violation of the confiscation laws of the United States passed 
on 17th oi July, 1862, the proclamation of the President of the 
United States, and the military orders of the commanding general: 
Held—That the defendant having alleged and shown that he was, at 
the date of the sale thus made, engaged in open and active rebellion 
against the Government, was not in a position to invoke the benefits 
of the nullities of the sale declared by law, in order to relieve him- 
self from the obligations which he had contracted. Db. 

3On 28th of April, 1859, S. B. Smith & Co., of New Orleans, made 
a written contract with R. 8. Morse & Co., proprietors of the City 
and Arcade hotels, to furnish them with all the ice they might 
require for the use of said hotels, for the term of five years, to 
commence on the 15th June, 1859, at the rate of $15 00, per ton. 
On the 3lst of October, 1861, the contract was so modified as to 
increase the price of the ice furnished, to $1 50 per hundred 
pounds, or $30 per ton; this agreement to remain in force during the 
continuance of the blockade. The blockade was formally raised 
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July 1, 1862. On the 16th of April, 1863, 8. B. Smith & Co., bring 
suit against R. S. Morse, liquidating partner of R. S. Morse & Co., 

for $1,252 10, balance due for ice furnished. R. S. Morse, liquida- 
tor, filed a plea in reconvention, setting up, that notwithstanding 
the contract with S. B. Smith & Co., to furnish all the ice required 
for the two hotels, from 15th of June, 1859, to 15th June, 1864, at 
fixed rates, he was compelled to buy ice at various times at a much 
higher rate, thereby increasing the expenses for ice for the two hotels, 
in the sum of $2,564 61, for which he prays judgment in reconvention. 
8. B. Smith & Co., sought to avoid the contract on the ground, first 
that Morse was not bound by it; that he might never want any ice at 
ail, and in that event, Smith would have no remedy. On this point it 
was held by the Court that the legal principle, that there can be no 
contract where only one of the parties to it is bound, has no application 
in this case, because, under the contract, R. S. Morse & Co., were 
bound to purchase all the ice necessary for their hotels, at a fixed 
price, from 8. B. Smith & Co. The second objection was, that the 
parties were released by a fortuitous event, to-wit, the war. To this 
objection the Court held that the terms of the contract showed that 
the parties contracted with reference to the war, and were bound by 
it. The evidence adduced on trial shows that R. S. Morse & Co., or 
R. S. Morse, liquidator, did no act which amounted to a waiver of his 
claim toa performance of the contract. It was finally held by the 
Court, that S. B. Smith & Co. were bound by their contract with R. 
S. Morse & Co., and that R. 8. Morse, liquidator, recover. in recon- 
vention, of S. B. Smith & Co., the amount of $2,564 61, the increased 
price which they kad to pay for ice, on account of the failure of 8. B. 

Smith & Co., to comply with the contract. 

S. B. Smith & Co. v. R. S. Morse & Co., 220 


4 Contracts entered into between belligerent enemies are absolutely 
null. Hennen v. Gilman, 241 

5 In the late civil war between the United and the so-called Confederato 
States, every individual within the military lines of the one, was a 
belligerent with reference to the other, and a contract entered into 
between one party, residing within the military lines of the United 
States, and the other, residing within the Confederate lines, is abso- 
lutely null and void. Ib. 

6 The object of putting in default is to secure the other party in his 
right to demand damages, or a dissolution of the contract, so that 
the other party can no longer defeat this right by executing or offer- 
ing to execute it. Pratt v. Craft, 291 

7 An offer to execute the contract after the party has been put in default 
comes too late. Tb. 

8 Where one party to a contract, after being put in mora, offers to exo- 
cute the contract, the other party has, at his option, the legal right 
to claim damages. Jb. 

9 Where two parties make a contract whereby one binds himself to do 
a particular thing, he must show a compliance on his part according 
to the terms of the contract, before he can compel a compliance 

79 
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with the terms of tho contract by the other party, or recover the 
damages he has sustained by the failure on the part of the other 
party to comply. Golding v. Petit, 505 
CORPORATIONS: 

1 In matters within the discretion of the board of directors of a corpo- 
rate body, their acts, if lawful, although deemed erroneous by some of 
the members, will bind the corporators, and courts of justice will not 
interfere to control the manner in which such acts are performed. 

Ricau et al. v. Baquie et al., 67 

2 The order of Major General Banks appointing commissioners to li- 
quidate the affairs of the Bank of Louisiana, did not, ipso facto, de- 
stroy the charter of the bank, nor did the violation of any of the 
corporate powers by the bank operate a forfeiture of its charter. 

Bank of Louisiana v. Green, 214 

3 The charter of an incorporated institution can only be forfeited by 
the authority of, and under such proceedings as are prescribed by 
law. Ib. 


CRIMINAL LAW AND CRIMINAL PROCEEDINGS: 





— 


1 The jurisdiction of the Supreme Court in criminal cases is not con- 
fined to the examination of questions arising before, or after verdict; 
. nor is the right of appeal limited to either party. 
State v. Cason, 48 
2 A party tried and convicted on a defective indictment, has not been 
put in jeopardy; for the judgment must be arrested on motion, and 


the accused may be proceeded against on a new indictment. Ib. 

8 The indictment charged the defendant with larceny of ‘‘ goods and 
lawful money of the United States, (commonly called greenbacks) 
of the value of twenty-four dollars, and twenty-five cents:” Held 
That the indictment is defective, and judgment must be arrested. 
No such effects or notes as ‘‘ greenbacks” are known inlaw. (Jb, 

4 Where the indictment has been quashed for want of proper averments, 
and judgment has been arrested, the prisoner will be remanded to 
await the action of the court on a new indictment. 

State v. Cook, 130 

5 In criminal trials the judgment of the Court must follow and con- 
form to the verdict of the jury. Statev. Rose and Abrahams, 143 

G Where the verdict of the jury is ‘‘ guilty ‘as accessory,” and the judg- 
ment of the Court on the verdict condemns the party to suffer the 
penalties of the crime of accessory before the fact, the judgment of 
the Court will be annulled, the verdict of the jury set aside, and the 
case remanded to be proceeded with according to law. Ib. 

7 An accessory before the fact is equally guilty with the principal, and 
on conviction must suffer the same penalties. The punishment of 
an accessory after the fact is only fine and imprisonment. Db. 

8 It is no objection to the validity of an indictment that several offences 
of the same nature, and upon which the same or a similar judgment 
may be given, are charged in different counts; nor is the prosecuting 
officer obliged to elect on motion of the accused. Slate v. Cook, 145 

9 The method of stating the same accusation in different ways, in sep- 
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CRIMINAL LAW AND CRIMINAL PROCEEDINGS, Continued. 
arate counts, is adopted in order to prevent a variance from the proof 
on trial. Ib. 
10 It is the duty of the District Attorney to cause a list of the jurors to 
be served on the accused before trial, but it is too late after the trial 
to urge this objection. Ib. 
11 The indictment charges the accused with the crime of robbery, with- 
out stating that the act was done feloniously, or that the goods were 
taken from the person of another, or in his presence by putting him 
in fear: Held—That the indictment is defective in not containing 
the essential substantive averment ‘ feloniously,” required by the 
common law in criminal pleading, which system of criminal pleading 
was adopted by the Legislature of Louisiana in 1805. Ib. 
12 These essential substantive averments in a bill of indictment, required 
by the common law, are not dispensed with by the statute of 1855. 
This statute was not intended to make a radical change in the system 
of criminal pleadings, but to simplify it, and correct some supposed 
deficiencies. Ib. 
18 Where a party has been arrested, and on examination no cause is 
shown for the arrest, malice will be presumed, and damages may 
be recovered for malicious prosecution. Hayes v. Hayman, 336 





14 Where there is want of probable cause for the arrest, malice will bo 
inferred. Ib. 
15 Express malice may be proved. Ib. 
16 In an action for damages for malicious prosecution, it is sufficient to 
show that the criminal proceedings were entirely without cause. Jb. 
17 Where the petit jury returns a special verdict, they must find all tho 
circumstances which constitute the offence, otherwise the judgment 
of the Court rendered thereon will be erroneous. 
State v. Davis, 354 
18 A party indicted for a crime, has the right to challenge the array of 
the jury empanelled to try him, and, if the jury has been illegally 
drawn, the panel will be quashed, notwithstanding every member 
thereof may possess the personal qualifications requisite for a juror, 
, State v. DaRocha et al., 356 
19 Where the petit jury have not been drawn in the mode prescribed by 
law, the trial, conviction and sentence are null, and the prisoner 
stands as though he had not been tried. Ib. 
20 The appellate jurisdiction of the Supreme Court, in criminal cases, 
is limited to questions of law alone, and must be presented by bill 
of exceptions or assignment of errors. State v. Behan, 389 


21 In a criminal case, where there is no bill of exceptions nor assignment 
of errors, and there is no error patent in the record, the judgment 
of the District Court will be affirmed. State v. Krepple, 402 
22 In a criminal case, where no bill of exceptions nor assignment of er- 
rors is found in the record, and no error of law appears in the pro- 
ceedings, the judgment of the District Court will be affirmed. 
State v. Morel et al., 402 


23 The intention of a party, charged with the commissions of a crime, is 
an essential averment in a bill of indictment. Sate v. Durbin, 408 
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24 A bill of indictment cannot be amended by inserting a word essential 
to make it valid, such as feloniously. 1b, 
25 Where the statute has adopted acommon law offence, by fixing a 
. penalty to it, without otherwise defining the crime, all the common 
law requirements must be followed in the indictment. 9 A. 211. Jb, 


DAMAGES: 


1 In cases of damage, where no exact computation can be made, discre- 
tion in fixing the amount is left to the Judge and jury. CO. C. 1928, 
section 3. Frank vy. N. O. & Carrollton R. R. Co., 25 


2 In an action for vindictive damages for an unfounded and malicious 
suit, both malice and want of probable cause must be alleged and 
proved to entitle the party to recover. Dickinson v. Maynard, 66 

3 Where it is shown that an attachment has wrongfully and illegally 
issued, the party whose property has been attached, is entitled to 
recover the actual damages proved. Tb. 

4 The measure of damages to be recovered on an attachment bond, is 
the actual expense and loss resulting from the levying of the attach- 
ment, including the fees of counsel, rendered in relation to the 
attachment. Ib. 

6 Rail-road companies are responsible in damages for the destruction 
or injury done to horses, mules, or other stock, by running over 
them on the track, and the burden of proof is on the company to 
show that the accident was unavoidable. 

Lapine v. N. O., Opelousas and Great Western Railroad Co., 158 


6 The amount of damages is the value of the stock destroyed. Ib. 

7 The prescription of one year does not apply to actions for damages ez 
contractu. Lalian’e v. Ball, 193 

S The law does not require that a reconventional demand for damages 
shall be liquidated. Jb. 

9 Where a contractor, in laying the pavement on the banquette in any 
one of the streets in the city of New Orleans, destroys or takes up 
the shade trees which have been planted there, he is liable in 
damages to the owner of the property that owes the taxes for 
making the pavement. The amount of the damages is a question of 
evidence. New Orleans v. Wire, 500 

Sez Contracrs—Pratt v. Craft, 291 
** Crm. Law and Crim. Pro.— Hayes v. Hayman, 336 
‘* New OrtEans—Fennimore v. New Orleans, 124 
* = “ Fauvia vy. New Orleans, 410 
DISTRICT ATTORNEY: 

1 The Statutes of 1855, section 70 and 71, Session Acts, page 162, pro- 
viding that the several District Attorneys throughout the State shall 
be entitled to demand and receive one-fifth of all sums, first deduct- 
ing the per centage allowed by law to the sheriff for collecting, 
and paying over the same, which may be collected on forfeited 
bonds, recognizances and fines imposed in criminal prosecutions, 
must be construed as referring to fines and forfeitures growing out 
of violations of the criminal laws of the State, and in the imposing 
and collecting of which the services of the District Attorney and 
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DISTRICT ATTORNEY, Continued. 
sheriff are required. Where no services are required of a public 
officer, no compensation is allowed. Foute v. New Orleans, 22 

2 The law does not require the District Attorney of the parish of 
Orleans to appear in his official capacity, and prosecute persons for 
violations of law before the Recorders’ Courts of the city of New 
Orleans, nor does it allow him any compensation for doing so. Jb. 

DOMICIL: 

1 The evidence shows that George C. Waddill resided in the parish of 
Madison, for a number of years, with his family, on his plantation; 
that he left there with his family and most of his hands in 1863, and 
moved to the parish of Jackson; thatin 1865 he removed to New 
Orleans, where he bought a residence, in which he and his family 
have since resided. Suit was brought against him in the city of New 
Orleans in the year 1866, to which he excepted, on the ground that 
his domicil was in the parish of Carroll, a place where it does not 
appear that he hasever resided: Held—That in the election of his 
domicil, in the parish of Carroll, he must be considered as having 
abandoned his original domicil, in the parish of Madison, and the 
sheriff’s return on the citation, showing that service was made at his 
residence in the city of New Orleans, is prima facie evidence, which 
throws the burden of proof on him to rebut. Aller v. Waddill, 246 

2 The actual continuance of residence of a newly married couple, at 
one establishment, for more than one year, is sufficient to fix their 
domicil. Sanderson v. Ralston, 312 

8 A domicil once acquired cannot be lost, until the party acquircs 
another. Db. 

4 The domicil of the husband will control that of the wife. tb. 

5 George Ralston and Eliza J. Sanderson were married in 1852. Soon 
after the marriage they removed to their plantation, in the parish of 
Concordia, La., where they both resided for more than one year. 
Mrs. Ralston then moved to Mississippi, to the high lands, on ac- 
count of her failing health. Ralston still remained on the planta- 
tion in Concordia parish, exercising all his rights and privileges as 
a domiciliated citizen of Louisiana ; such as voting, serving on the 
jury when called on, and was at one time a member of the police 
jury of the parish. He spent a considerable portion of his time in 
Mississippi, at the residence of his wife with his family. Under this 
state of facts, it was held that Ralston, having acquired his domicil 
in Louisiana, and not having acquired one elsewhere, he must still 
be considered as domiciled here, notwithstanding the fact that his 
wife never returned to Louisiana to reside. The domicil of the wife 
being controlled by that of the husband, the legal domicil of Ral- 
ston and wife is still in Louisiana. Ib. 

6 The domicil of the husband controls that of the wife. 

Succession of Christie, 383 

7 Where the husband, domiciled in Louisiana, dies, leaving property in 
the State, the surviving wife is entlitled to the benefit of the Home- 
stead law, notwithstanding she has never resided in the State. 10. 

DONATION: 


1 A donation by the ancestor in due from, in consideration of the mar- 
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riage of his daughter, is neither an alienation nor a mortgage of the 
property donated, and the law of 1855, prescribing the mode of 
registry of conveyances of immovable property, does not apply. 
: Bank of New Orleans v. B. Toledano, 571 

2 A donation by the father to his daughter, in consideration of marriage, 
of certain lots of ground in the city of New Orleans, will operate 
as notice to third parties, when recorded in the book of Donations in 
the mortgage office in the manner pointed out in Art. 1541, C. ©, 

Db, 

3 Every donation inéer viros, though made to the husband and wife, or 
to either of them, is subject to the general rules prescribed for dona- 
nations under that title. db, 

ELECTION: 
See Raw Roaps—State v. N. O. and Jackson R R. Co, 489 
EMANCIPATION: 

1 Where judgment has been rendered in the District Court, before 
emancipation, for the enforcement of payment for a slave, the Su- 
preme Court will not now affirm, neither will they reverse said jud- 
ment, but will simply dismiss the appeal. Delaporte v. Bourg, 152 

® The sale of a person (slave) at probate sale after the Proclamation of 
Emancipation by the President of the United States, conferred no 
title to the purchaser, and by the doctrine settled in the case of 
Wainwright v. Bridges, (19 An. page 234,) he is relieved from the pay- 
ment of the price. Posey v. Driags, 199 

EVIDENCE: 

1 Where a party, after having received the full benefit and advantage of 
a contract, comes into court and alleges his own turpitude, and in- 
vokes the law of morality, to relieve himself of the execution of his 
part of the contract, and by that means to enrich himself at the 
expense of the other party, he must adduce evidence so complete 
that itcarries with it conviction with all the power of demonstration, 

Weaver v. Anfoux, 1 

2 The courts of this State will not give effect to an agreement entered 
into for an immoral or fraudulent purpose, but such fraudulent and 
immoral purpose must be clearly made out, and not left to surmise 
or conjecture. db. 

3 The evidence shows that defendant executed his promissory notes in 
favor of plaintiff, secured by mortgage on real estate, and received 
from plaintiff, as the consideration for the notes and mortgage, 
checks on the bank for the amount of the notes, less the interest, in 
the ordinary form, payable in no particular currency; and further 
that checks of the bank were either paid in bank notes or Confede- 
rate treasury notes. Defendant now seeks to avoid the payment of 
the notes on the ground that the consideration for which they were 
given was Confederate treasury notes : Held—That this evidence 
does not establish with the legal certainty required that the consi- 
deration was Confederate treasury notes. Db. 

4 Where one of the parties to a contract seeks to avoid its effect on the 
ground that the consideration was illegal and immoral, he must in 
order to relieve himself adduce evidence so complete that nothing 
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is left to surmise or conjecture. The doctrine in the case of Weaver 
v. Anfoux (ante page 1) reaffirmed. Tompkins v. Thornhill, 47 

5 Defendant executed six promissory notes in favor of himself, and by 
him endorsed in blank, secured by mortgage for the sum of $30,000, 
which he gave to Abat, Generes & Co., and received from them their 
check on the Citizens’ Bank for $28,000, payable to and endorsed 
by Thornhill & Co., which was deposited in some other bank, and 
collected in the next morning’s exchanges between banks. Nothing 
was said at the time of the agreement about the currency to be re- 
ceived. The proof further shows that at the date of the check, 
Generes & Co., had not in the Citizens’ Bank, subject to their 
checks anything but Confederate currercy: that general checks wers 
paid in such currency, and that plaintiff acquired the notes in suit 
sometime before their maturity for a valuable consideration : Held—- 
That this state of facts does not establish, with that legal certainty 
required in such casse, the allegation that the loan was made to 
defendant in Confederate notes. _ Db. 

6 It is not necessary. to allege that the note was protested.and notice giv- 
en in orler to admit the protest in evidence. The act of protest and 
certificate of notices are proper evidence under the allegation to 
prove demand. Bank of Kentucky v. Goodale, 50 

7 Where evidence has been received without objection on points not 
presented by the pleadings, the parties are bound by it. 

Ciark and Brisbin vy. Bouvain & Lewis, 70 


8 Where a certain species of evidence is conclusive on the point, the 
failure to produce it by the party on whom the burden of proof 
devolves, carries with it the presumption that it does exist. 

Succession of Hubee, 97 

9 The testimony of one witness is insufficient to establish a claim of 
more than five hundred dollars; but where the commercial books of 
the opposite party, having been introduced in evidence, corroborate 
his testimony, he may establish the correctness of his claim, though 
above five hundred dollars. 

Goldsmith, Haber & Co., v. Friedlander & Gerson, 119 

10 Where the defendant alleges that the endorsement was made after 
maturity, the burden of proof is on him to show the fact. tb. 

11 The legal presumptions in favor of a party relieve him from the 
necessity of adducing any evidence, until they are rebutted by proof. 

New Orleans, Canal & Banking Co. v. Templeton, 141 


12 Where the claim is invalid evidence is not admissible to establish its 
correctness. Board of Levee Commissioners v. Harris, 201 

13 A judgment creditor of an estate took a rule on the executrix to file 
an account of her administration, and offered the judgment in her 
favor as evidence that she was a creditor, to which the executrix ob- 
jected, on the ground that the note on which the judgment was 
founded was not legally stamped; plaintiff in rule offered the note 
which was legally stamped; defendant then offered the whole record 
in the case to show the absolute nullity of the judgment, to which 
plaintiff objected, on the ground that collateraily the defendant 
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could not go behind the judgment and prove facts to annul the same: 
Held—That the record was admissible as rebutting evidence. 
Succession of Patrick, 204 
14 The burden of proof is on defendant to show that the consideration 
of a promissory note was the price of a slave. 
Robinson v. Doherty, 209 
15 The rule enunciated in Article 2256 of the Civil Code, that parol eyi- 
dence is inadmissible to contradict or vary the contents of a notarial 
act of mortgage, only applies to acts intrinsically valid, and not to 
such as are attacked to be declared: null on account of fraud. 
Cox d: Co. v. Estate of King, 209 
16 An intervention by the wife in a pre-existing suit between the credi- 
tors and the estate of her husband to annul her renunciation in an 
act of mortgage executed by her husband, is a direct action, and 
parol evidence is admissible to prove the nullity on account of fraud, 
on the general principle that fraud vitiates all contracts. 1b. 
17 The burden of proof is on the party complaining, to show that the 
Judge of the District Court granted an order of seizure and sale, 
without having the proper evidence before him. The presumption 
is, that the Judge had the proper evidence before him at the time 
he granted the order. Bloom v. Martin, 256 
18 A receipt given in satisfaction of a judgment is only prima facie 
evidence of what it contains, and may be shown to contain error of 
fact. Dunn v. Pipes, 276 
19 Evidence received without objection, and admissions made in the 
record, must have their weight, although unauthorized by the 
pleadings. Draper v. Richards, 306 
20 In a suit to enforce a right of servitude, parol evidence is admissible 
to prove possession of the property claiming it. 
Macheca v. Avegno, 339 
21 Parol evidence is inadmissible to explain an ambiguity apparent on 
the face of a written instrument. Doubts and uncertainties that 
exist in a written contract of sale, must be construed against the 
parties making it. Mithoff v. Byrne, Vance & Co., 368 
22 Where evidence has been admitted, without objection in the lower 
court, the Supreme Court will consider it, though it might have been 
excluded on legal grounds. Nusbaum v. Marks & Co., 379 
23 The rule that the evidence of one witness is insufficient to establish a 
claim of more than five hundred dollars, does not apply where the 
ownership of property is in dispute valued above five hundred dol- 
lars. Field v. Harrison et al., 411 
24 The promise of an endorser to pay the note, if the holder would not 
protest it, amounts to notice, and may be proved by parol evidence. 
Helm v. Ducayet et al. , 217 
25 Although the amount of the note is above five hundred dollars, the 
evidence of one witness is sufficient to prove the promise to pay it. 
Th. 
26 A recorder or notary public, who passes an act of sale between par- 
ties, is a competent witness to testify as to what was said by the 
parties at the time or afterwards, Finley et al. v. Bogan et al., 443 





————— 
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27 Testimony taken by commission, rejected by the lower court, attached 
to a bill of exceptions, taken by the party offering it, and forming a 
part of the record of appeal, will be noticed by the Supreme Court 
the same as though it had been admitted by the Judge a quo. Jb. 

28 Where it is shown by affidavit, and the statement of the witness under 
oath, that he is employed in the United States navy, his testimony, 
taken by commission, will not be rejected on the ground that he was 
within the jurisdiction of the court at the time. 

Golding v. Steamer America, 455 

29 Evidence not inadmissible of legal grounds will be received, the jury 
being the judges of its effect. Jb. 

30 In a suit to annul a sale, on the ground of fraud and simulation, or 
defend a seizure of property under a writ of fieri facias, which has 
been enjoined, evidence of the conversations and admissions of the 
parties implicated in the fraud or simulation, is admissible when of- 
fered by the attacking creditor. 

Bushnell v. City National Bank, 464 

81 A resolution of the directors of a bcenk, authorizing the president to 
release an agent from all liability on account of transactions with 
the bank, together with the release, are admissible testimony, where 
his competency as a witness is attacked on the score of interest. 

State v. Louisiana State Bank, 468 

82 The burden of proof is on the party claiming cotton or other pro- 

perty, that he alleges is in the possession of another, and he will be 


entitled to recover only the quantity that he succeeds in identifying 
by proof. Ib, * 


33 The assumption of the debt of another must be strictly proved. 


Buddecke v. Harris, 563 
See ConrepERATE Treasury Notes—Haynes v. Rogillio, 238 


Damaces—Lapine v. N. 0., O. & G. W. R. B.Co., 158 
*¢ New Orteans—Fauria v. New Orleans, 410 

«© Practice—Kirtland v. ITarris, 153 

ee o Hennen v. Gilman, 241 

Sate—Hamilton v. Eimer & Co., 391 

EXECUTORS AND ADMINISTRATORS: 

1 A testamentary executor derives his authority from the judgment or- 
dering the registry and execution of the will, and appointing and 
confirming the executor. Letters testamentary are merely the evi- 
dence establishing the fact, that the executor has been duly qualified. 

Succession of Vogel v. Vogel et al., 81 

2 Where the will names the executor, and the judgment of the Court 
confirms the party named in the will as testamentary executor, the 
judgment must have effect until reversed on appeal, or in an action 
of nullity. Ib. 

3 A testamentary executor, after he was duly qualified, and had charge 
of the estate, by refusing to také the oath of allegiance required by 
the Government of the United States, and going beyond the juris- 
diction of the proper authorities, became /functus officio, and lost all 


right to administer the property of the succession any further, and 
80 


‘ce 
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all claims to commissions, except on sums recovered by him prior to . 
the abandonment of his trust. Succession of Poindexter, 19 An, 
page 22. Ib. 

4 Where an administrator deposits funds of the estate with a commer. 
cial house, or in a bank, in his own name and to his own credit, he 
thereby becomes personally responsible to the estate for the amount, 

. Succession of Lagarde, 148 

5 The administrator received Confederate treasury notes in payment of 
debts due the estate: Held—That such notes, having no legal exist- 
ence or value, could not be recognized as receivable in extinguishment 
of debts or obligations due the succession, and the administrator 
became personally responsible to the estate for the amount thus re- 
ceived. Tb. 

6 The law does not contemplate the sale, by the administrator, of more 
property than is necessary to pay the debts and defray the expenses 
of administration. Succession of Phelan v. Bird et al., 355 

7 A party may demand a recognition as heir; an account of the admin- 
istration; and the property in the hands of the curator, in the same 
suit. Miller v. Rougieux, 577 

8 The homologation of an account and tableau of distribution, filed by 
the curator, of the proceeds of the sale of an estate, will not estop 
the heir, who was a non-resident at the time, from proceeding against 
the curator for the remainder of the proceeds of the sale of the suc- 
cession property in his hands. Ib. 

9 The curator will be responsible to the heir for the payment of a fraud- 
ulent and fictitious claim with the funds of the succession, notwith- 
standing the same has been homologated by the Judge. tb, 

10 A suspensive appeal taken by the executor or administrator of an 
estate, from a judgment in favor of a creditor, will not prevent the 
creditor from proceeding against the executor or administrator by 
motion, for an account showing the condition of the estate, and the 
amount of funds on hand, while a suspensive appeal is pending in 
the Supreme Court. State, ex rel., Champlin, 580 

11 A mandamus will lie to compel the District Judge to take jurisdiction 
of, and try the motion by the creditor, calling on the executor for 
an account, pending the suspensive appeal. The District Judge is 
only divested of jurisdiction, pending a suspensive appeal, in all 
matters pertaining to or involved in the judgment appealed from. 





See Practrice—Suceession of Perret, 86 
** Successtons—Succession of Sutton, 150 
” ”" ‘* Rohlfing, 376 
EXPROPRIATION: 


1 Private property can only be expropriated when it is necessary for 
the public use. The question whether the property sought to be 
expropriated is necessary for the public use or convenience, must be 
judicially determined. Lecoul vy. Police Jury of St. James, 308 

2 The city of New Orleans, having decided that it was to the public 
interest to become the owner of the soil necessary to construct a levee 
and establish a public road, adopted the mode of expropriation pre- 
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scribed by law, by empaneling a jury of freeholders. The jury made 
their report of the quantity of ground necessary for the comtem- 
plated levee and roads, and estimated the value thereof : Held—That 
the city, having elected this mode of proceeding, she is bound by 
the rules and regulations prescribed in such cases. 

New Orleans, Praying for a Jury of Freeholders, 394 

8 A jury of freeholders have no authority to fix their own compensa- 
tion for their services ; they are governed by the rules regulating all 
other juries, in regard to their compensation. Ib. 

4 Where the City of New Orleans petitions for the opening of a street, 
and experts are appointed to appraise the property taken for that 
purpose, and one of the owners of property taken, expresses his sa- 
tisfaction with the price tixed by the appraisers of his property, the 
city is not bound by his approval as to him; she still has the right 
to show that the appraisement is too high. The order of Court con- 
firming the appraisement is necessary to bind the city. 

New Orleans, Praying for Opening of Streets, 497 

5 The power of making local assessments for local improvements, is not 
taxation, within the meaning of the Constitution, and does not there- 
fore conflict with that provision of the Constitution which requires 
taxation to be uniform. Ib. 

6 Property lying in the neighborhood of an improvement, whether 
taken or not, is liable to be assessed for the proportion of benefit 
derived from such improvement. Ib. 

7 To authorize the assessement of a tax for an improvement, it must 
be shown that the property assessed is benefited by the improve- 
ment. Jb. 

FRANCHISES: 


1 Where the Legislature has conferred on an individual or a company, 
an exclusive privilege or monopoly in a grant or license, and 
limited that monoply to a number of years, after the expiration of 
which it shall cease, the expiration of that time will not abridge or 
impair other privileges contained in the grant or license, (such as 
collecting toll, etc.,) in perpetuity. Grant v. Leach, 329 

2 The franchises and prerogatives conferred on an individual or a com- 
pany by the Legislature in a grant or license, do not cease with the 
expiration of the time specified in the grant at which the monopoly 
shall cease. lb. 

FRAUD: 

1 Where a notarial act is sought to be declared null on the ground of 
fraud, the notary who passed the act need not be made a party to 
the suit. Cox & Co. v. Estate of King, 209 

GARNISHMENT: 

1 A garnishee or third party to whom interrogatories are propounded 
under a fieri facias, can set up any defence necessary to his own 
protection, whether against the defendants or their creditors. He 
is competent to urge the plea of prescription. 

James vy. Fellows, 116 

2 The act of the Legislature of 1839, providing that no attorney or 

counsellor at-law shall give evidence of anything that has been 
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confided to him by his client, without the consent of such client, 
cannot be construed to exempt or shield the property of the client in 
the hands of the attorney from the pursuit of his creditors. 

White et al. v. Bird, 188 

3 The garnishee my be excused from answering any particular interro- 
gatory, if he declare, on oath, that he cannot answer the same 
without disclosing matters confided to him by his client, or advice 
given his client concerning the business about which he is retained, 

db. 

4 Where an attorney-at-law has in his possession for collection, as 
shown by his answers to interrogatories, promissory notes owned ia 
part by the judgment debtor of the plaintiff, the interest which the 
defendant has may be seized in the hands of the garnishee, and sold 
for the benefit of the judgment creditors: after notice to the garni- 
shee he can do no act to the prejudice of thé seizing creditors. Jb. 

6 A party on a negotiable promissory note originally given to defendant 
cannot be heid liabie on a garnishment, when it is not shown that 
the note is in the possession of the defendant; in such a case pay- 
ment of the judgment in garnishment would not protect him against 
liability on the note in third hands. Denham v. Pogue, 195 


GRANT'S PASS: 

1 Vessels navigating the waters of the Gulf cannot use the canal or pass 
on the coast of Alabama, known as Grant’s Pass, without paying the 
toll and charges imposed by the grantee on vessels passing through, 
notwithstanding the time fixed by the grantor (the Legislature of 
Alabama) for which the monopoly was permitted, has expired. 

Grant y. Leach, 329 





HIGHWAY: 

Sze Prescrrprion—Ingram v. Police Jury, 22€ 
HOMESTEAD: 

Sez Mortaaces—Roupe v. Curradine et al., 244 
HUSBAND AND WIFE: 

1 The wife has the right to purchase property in her own name for her 
separate advantage, and pay for it out of her paraphernal funds. 
C. C. 2361. Cockburn vy. Wilson, 40 

2 Property purchased during the marriage with the paraphernal funds 
of the wife, belongs to her alone, and she has the right to administer 
it personally without the assistance of her husband. Db. 

3 A judgment rendered against a married woman, without her being 
authorized to appear in court, is null. 

White et al. v. Bird et al., 281 

4 An answer filed by a married woman, unauthorized to appear in court 
has no legal effect. tb. 

5 The wife’s mortgage on the property of her husband, to secure the 
payment of her paraphernal funds which have come into his hands, 
dates from the time the husband receives the funds. 

Wallace v. McCullough, 301 

G The wife has the right at all times to resume the administration of 
her paraphernal estate, and the husband is not responsible to her 
for failing to collect funds or assets belonging to her during his 
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administration of her affairs, she could at any time resume the 
administration, and protect herself. Ib. 

7 The wife must bear the loss which she sustains by fuiling to enforce 
her legal rights. Ib. 

8 A married woman may invest in her own name, and for her individual 
benefit, her paraphernal funds under her separate administration 
and control. Shaw v. Hill et al., 531 

‘9 The declaration in the act of sale, that the property was paid for out 
of the separate funds of the wife will not relieve her from the burden 
of proving that the purchase was made with her paraphernal funds 
under her separate administration. Jb. 

Sree Communiry—LeBlane v. £e Blanc, 206 
” ” Surlis v. Hienn, 229 
** Domicrz—Sanderson v. Ralston, 312 
” - Succession of Christie, 312 
‘** Prescription— Weil v. Brand & Adams et al. 247 
** WirnessEes—Carter v. Taylor, 421 

INJUNCTION: 

1 The police jury of a parish may be prohibited by a writ of injunction 
from building bridges across navigable rivers running through the 
parish so as to obstruct the free navigation thereof. 

Ingram v. Police Jury of St. Tammany, 226 

2 An injunction against the City of New Orleans may be dissolved on 
motion without bond. The statute exempting the City from giving 
bond in all judicial proceedings to which she is a party is general, 
and applies to the dissolution of injunctions. 

Wells v. New Orleans, 300 

3. Where an injunction is dissolved, nd damages can be allowed to the 
party enjoining. Gordon v. Police Jury, 334 

4 An injunction will not be maintained, on grounds which might have 
been pleaded before judgment. Lee v. Hubbell, 551 

See Jurispiction—State, ex rel. Villavaso, 521 

INSOLVENCY AND INSOLVENT PROCEEDINGS: 

1 Where proceedings have been commenced in the State courts under 
the State insolvent laws, they stand unaffected by the United States 
Bankrupt law, enacted since the proceedings were commenced. 

Longis v. His Credito 8, 15 

2 Where the penal clauses of the State insolvent laws can be made ope- 
rative, effect must be given to them. The insolvent laws of the 
State of Louisiana provide that, an insolvent debtor convicted of 
fraud shall forever be deprived of the benefit of laws passed in favor 
of insolvent debtors in this State, and shall be sentenced to impri- 
sonment for a term not exceeding three years. Act of 15th March, 
1855, section 27. Tb. 

3 The passage of the Bankrupt law by the United States repealed all 
State insolvent laws, and they have no vitality, except for such cases 
as were pending in the State courts at the time of the passage of the 
law. db. 

4 Where a judgment has been rendered homologating a tableau of dis- 
tribution in insolvent proceedings, the creditors, named on the tableau 
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and included in the judgment, are not entitled to notice of the 
judgment of homologation. 

State, ex rel., Louisiana State Bank, 110 

5 A writ of mandamus will not lie to compel the District Judge to grant 
a suspensive appeal from a judgment homologating a tableau of dis- 
tribution in insolvent proceedings, after the lapse of ten days from 
the date of the judgment. db. 

6 A respite is based on the supposed solvency of the debtor. 

Gaillard v. His Creditors, 143 

7 Where a party offers himself as a judicial surety, he must have suffi- 
cient property to satisfy the obligation thereby incurred; the fact 
that he has asked a respite from his creditors will not disqualify him. 

Ib. 

8 The fact that a party is not able to satisfy promptly with ready money, 
all his liabilities is no evidence of his insolvency. Db. 

9 By the act of the Legislature of March 15th, 1855, the Judge of the 
District Court is empowered, under certain circumstances, to autho- 
rize the sheriff to perform the duties of syndic of the creditors of 
insolvents. Tournillon v. His Creditors, 181 

10 The decree of the Court authorizing the sheriff to perform the duties 
of syndic, is an appointment to that trust, and must have its effect 
until reversed on appeal, or set aside by direct action of nullity. lb. 

11 Where the sheriff has been designated as syndic of the creditors of 
an insolvent by decree of the Court, no other person can be appoint- 
ed until the appointment of the sheriff has been revoked or annulled. 

Jb. 

12 Merchandise that has been stored with a storekeeper, who afterwards 
becomes insolvent, and makes a surrender of his property, may be 
recovered by the owner, notwithstanding it has been included in the 
surrender. Rose v. Smith, 218 

13 Where a debtor becomes insolvent, the rights of the creditors are 
fixed at the moment of the surrender, and none of them can do any 
act thereafter that will impair the rights of the others. 

Ventress v. His Creditors, 359 
i4 The homologation of a tableau wherein not opposed is absolule, and 
no creditor can make opposition thereafter, nor can he avail himself 

of oppositions filed by others before homologation. Jb. 

15 A party desiring to avail himself of the benefit of the insolvent laws 
of the State of Louisiana, must comply strictly with the require- 
ments of the statute. Burdon v. His Creditors, 364 

16 The discharge, by a majority of the creditors in number and amount 
of the insolvent, will not bind the other creditors, unless it is predi- 
cated on a strict compliance with the indispensable demands of the 
insolvent laws. Lb. 

7 Charges of fraud, in an opposition to the application of an insolvent 
to be allowed the benefit of the insolvent laws of Louisiana, must 
be definite and specific. Jb. 

INSURANCE. 

1, Where a vessel at sea suddenly sinks, and no specific cause of the 

disaster is shown, the presumption of law is that the vessel is unsea- 
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worthy. This principle of law does not apply where the evidence 
shows that the loss of a vessel at sea by sinking was the direct result 
of a fire which accidentally broke out in a part of the vessel, from 
the effects of which the vessel sinks; in such a case it must be held, 
that the sinking of the vessel is a peril insured against, and the in- 
surers must bear the loss. Pointer v. Merchants’ Mutual Ins. Co., 109 

2 Where a shipper contracts with an insurance company, to insure the 
safe transportation of a cargo, or portion thereof against marine 
loss, with the words in the body of the policy ‘only against general 
average and absolude total loss,” the underwriters are only bound in 
case of absolute destruction or total loss of the goods insured. 

' Gould & Co. v. Louisiana Mutual Ins. Co., 259 

8 Where the vessel has been stranded, and the cargo has been wrecked 
and sold for salvage, the shippers cannot recover the insurance from 
the underwriters, under the clause in the policy, ‘‘ absolute and total 
loss.” Tb. 

4 The value of the property at the time and place of the inception of 
the risk must be taken in estimating the loss arising from perils in- 
sured against. Wolf & Prettov. National Marine and Fire Ins. Co, 

of New Orleans, 583 
Sze Common Carrrer—N. O. Mu. Ins. Co. v. N.O.J. R.R. Co. 302 
INTEREST: 

1 Interest will not be allowed in the judgment unless prayed for in the 

petition. McIntyre vy. Hail, 217 
INTERVENTION: 

1 Athird party may, by intervention, have the attachment dismissed, 
and be decreed the owner of the property attached. 

Field vy. Harrison et al., 411 

2 Where an amount of money has been loaned for a fixed time, and the 
interest, which forms the consideration for the loan, is added to the 
amount and placed in the body of the note, the holder is only enti- 
tled to recover the face of the note, with five per cent. interest after 
maturity. Johnson v. Succession of Robbins, 569 

3 Payments made on a promissory note must first be imputed to the 
interest due at the time, and afterwards to the extinction of the prin- 
cipal. tb. 

JUDGMENT: 

1 Where the District Judge, assigned as a reason for judment in favor 
of the plaintiff, ‘‘when the Court, considering the law and evidence,” 
it is ordered, etc., it is as much a reason for judgment in favor of 
defendant as plaintiff, and does not meet the requirements of the 
Constitution of 1864, Art. 76, Tit. 5. Dorr vy. Jouet, 27 

2 A judgment rendered by the lower Court, on issues not made by the 
pleadings, will be reversed on appeal. 

Patterson v. New Orleans, 103 

3 A judgment is inchoate during the delay allowed to move for a new 
trial ; and the signing thereof previous to the expiration of that 
delay will not make the judgment final. Mc Willie v. Perkins, 168 

4 A judgment granting a new trial is an interlocutory order from which 
no appeal lies, Jb. 
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5 Where the evidence leaves the right of plaintiffin doubt, the Court, 
in the exercise of a sound discretion, should render a judment of 
nonsuit. Yorke vy. Allen, 237 

G The law does not require the Judge a quo to render a judgment of 
nonsuit on motion of plaintiff. Tb. 

7 Ajudgment is prima facie evidence against third parties, unless direct- 
ly attacked for fraud and collusion. 

Gleason & IIcManus v. Sheriff et al., 266 

8 A judgment, recognizing the lessor’s privilege on property, is defec- 
tive, if it does not fix the date at which the privilege attaches. Jb, 

9 A consent judgment is binding between the parties and has the force 
and effect of the thing adjudged, unless reversed in the mode and 
within the time prescribed by law. Dunn v. Pipes, 276 

10 Where a judgment has been voluntarily executed, thongh not coming 
strictly and technically within the rule of the thing adjudged, can 
neither be attacked nor questioned by a party who has voluntarily 
acquiesced in its execution. Canal and Banking Co. v. Lizardi, 285 

11 A judgment acquiesced in must, as to the parties to it, have the force 
and effect of the thing adjudged. Ib, 

12 A judgment of the District Court, dismissing a party from the office 
or trust of liquidating partner, and ordering him to turn over all 
the assets in his hands to the executor of the estate, having been exe- 
cuted by the liquidator complying, cannot afterwards be questioned 
by him, nor can it be questioned by any other party who sought by 
appeal to have the judgment dismissing him reversed. Db. 

13 Where the Judge of the District Court has ez officio, made an order 
in general terms granting a new trial in a cause, he cannot afterward, 
and before the new trial, sign the judgment as to one of the parties 
defendant. An execution issued on a judgment thus signed, will be 
quashed on motion. 

Converse, Harding & Co. v. Bloom, Kahn & Co. 555 

14 A judgment of the District Court that has been improperly signed 
and altered by the Judge, can be corrected only by appeal. 

Levi v. Converse, Harding & Co. 558 

15 Execution of judgment can only be arrested by an injunction. Jb. 

16 Asuspensive appeal froma judgment on a rule to quash a feri 
facias, will not suspend execution on the judgment. Ib. 

See Husbanp anp Wire— White et al. v. Bird et al., 281 
JUDICIAL SALE: 

1 Asale of property by an auctioneer, underan order of court, which, 
prior to the day of sale, has become inoperative, isa nullity, and the 
purchaser is not bound to comply with his bid. 

Succession of Michel, 233 

2 A purchaser of real estate at probate sale is not bound to look beyond 
the decree recognizing its necessity. 19 An. 353. 

Sizemore et al. v. Wedge et al. 124 

3 The jurisdiction of the Court is an essential inquiry, but the truth of 
the record concerning matters within its jurisdiction cannot be dis- 
puted. Ib. 

4 Where property is sold at probate sale under an order of Court, the 
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sheriff must state, with certainty and clearness, the price or sum 
which each particular piece brings. Jb. 

5 Where the sheriff sells two tracks of land under the same order, on 
the same day, and at the same time, and specifies that the whole 
property brought the sum of $4,000, and one piece thereof brought 
the sum of $1,500, the proces-verbal, thus made, fixes with certainty 
the amount that the other piece brought, to-wit: $2,500. Db, 

See Pracrice--Succession of Armat, 340 
JURIES AND JURORS: 


1 Under the act of the Legislature of 15th of March, 1855, sec. 7, all 
registered voters, and none others, are competent jurors for the 
parish of Orleans. State v. Charles Morgan et al. ,-442 

2 After the completion of the registration of the voters in the parish of 
Orleans, under the acts of Congress, commonly called Reconstruc- 
tion Laws, passed in 1867, none others than those registered as 
qualified voters under such registration, are competent jurors for 
the parish of Orleans. A jury drawn and formed from any other or 
former list of registered voters is illegal. Lb. 

3 A juror, who has been excused from serving in the panel for which 
he has been drawn, cannot be summoned by the sheriff to serve as a 
talesman juror in the same panel from which he has been discharged. 

Golding v. Steamer C. Castro et al., 458 

4 In questions of fact, where the evidence is contradictory, the verdict 
of the jury is entitled to weight, and wilh not be disturbed unless it 
is manifestly erroneous. Ib. 

See Crm. Law anp Cri. Proceepines—Slate v. Davis, 354 
“ “ es $6 ** State v. DaRocha et al., 356 
JURISDICTION: 


1 After suit has been filed and a judgment by default entered, the par- 
ties plaintiff and defendant, agreed in writing to submit the matters 
in dispute to arbitrators, named in the writing; they afterwards met, 
and plaintiff and defendant submitted their respective claims, but 
before a decision was reached, the defendant declined to abide by 
the result, and said he would refer the whole matter to the courts. 
Plaintiff afterwards confirmed the default, and defendant enjoined 
the execution, and sued to annul the judgment on the ground that 
from the date of submission in writing to arbitration, the Court was 
without jurisdiction in the cause: Held—That the agreement in 
writing to submit the matter in dispute to arbitration, did not ipso 
facto deprive the court of jurisdiction over the case. 

Fielding v. Westermeier, 59 

2 Where the facts show that the succession of a deceased person has not 
been opened, nor is it pending in the Second District Court of New 
Orleans, while a case is pending in one of the other District Courts 
against the deceased party, commenced before his death, the Second 
District Court is not vested with exclusive jurisdiction by the act of 
the Legislature of 1864, which provides that the Second District 
Court shall be strictly a probate gourt. Session Acts 1864, page 85, 
section 17. James v. Fellowes & Co., 116 

81 
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3 Where judgment has been rendered in the District Court, beforg 
emancipation, for the enforcement of payment for a slave, the Su 
preme Court will not now affirm, neither will they reverse said judg. 
ment, but will simply dismiss the appeal. 

Delaporte v. Bourg et al., 152 

4 The doctrine in the case of Wainwright v. Bridges, (19 A. p. 234) re. 
affirmed. Tb. 

5 Where the consideration of a promissory note is shown to be the 
price of .a slave, payment cannot be judicially enforced. 

Bourgeois v. Billin & Perkins, 158 

6 The doctrine in the case of Wainwright v. Bridges, (19 A. p. 234) re- 
affirmed. Db. 

7 Where a party sold a horse during the late war to be used in the 
interest of the rebellion, he cannot enforce the payment of the price 
in the courts of the country; the sale being made for an unlawful 
purpose. Railey v.' Gay, 158 

S Where the evidence shows that the consideration of a promissory note 
was the price of an African slave, payment thereof cannot be jndi- 
cially enforced. Laplace v. Bowman et al., 234 

9 The doctrine in the case of Wainwright v. Bridges, (19 A. p. 234) re- 
affirmed. Db. 

10 A purchaser of real estate and slaves may avoid the contract, so far as 
the slaves are concerned, by showing what portion of the price was for 
slaves; it having been judicially determined that contracts growing 
out of the relation of slavery have no longer any force or effect, 

See 19 A. 234. Brou et al. v. Becnel et al., 254 

11 Where a personal judgment has been rendered in one of the District 
Courts of New Orleans, with a recognition of the mortgage executed 
to secure the debt, and the debtor dies, and his succession is opened 
in the probate court, the District Court is not thereby divested of 
jurisdiction over the case; execution may issue. on the judgment, 
and the mortgaged property be seized and sold to pay it. 

State, ex rel., Sauvé, v. Judge Third District Court, 311 

12 The doctrine in the case of Wainwright v. Bridges, (19 A. 234) re- 
affirmed. Morgan v. McCoy, 343 

13 Where the consideration of a promissory note is shown to be the 
price of the sale of a person (slave) payment thereof cannot be judi- 
cially enforced. Wainwright v. Bridges, 19 A. 234. 

Mollere v. Lion, 344 

14 A penal bond conditioned that the accused will appear before the First 
District Court of New Orleans, when called upon,cannot be forfeited, 
and the securities made liable thereon by a decree of the District 
Court of the parish of Jefferson. Slate v. Young et al., 397 

15 Payment of an obligation, the consideration of which is shown to be 
the price of a slave, cannot be judicially enforced. 

Jeffrion v. Wilson, 412 

16 Where two parties have obtained patents to the same lands, one from 
the United States and the other from the State, the question of supe- 
riority of title may be ascertained before any court having jurisdic- 
tion over the property in controversy. Ludeling v. Vester, 433 
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17 Where the United States has parted with its title, private parties, who 
have rights to the land, may litigate their claims in the State courts. 

Db. 

18 Where the consideration for the transfer of a written contract of salo 
of a lot of cotton is shown to be Confederate treasury notes it can- 
not be judicially enforced. Howard vy. Yale, Jr. & Co., 451 

19 The act of the Legislature of 1853, page 190, and the subsequent acts 
of 1855 and 1865, making the Second District Court of New Orleans 
exclusively a probate court, and requiring all successions to be 
opened therein, does not divest the other District Courts of New 
Orleans of jurisdiction in succession cases pending therein at the 
date of the passage of the law. In such cases the jurisdiction of 
the court, when the case is pending, is complete and exclusive until 
the final termination of the cause. 





State, ex rel., Bakewell, 466 

20 Purchases of cotton within the Confederate lines during the late war, 
under military sanction, were in direct contravention with the statutes 
of the United States, and the proclamation of the President, and 
were therefore void. Where transactions that were illegal, have be- 
come accomplished facts, they cannot be affected by any action of 
the courts. Slate v. Louisiana Slate Bank, 468 

21 Where the State invokes the aid of its courts to enforce its claims 
against its citizens, they may avail themselves of every legal defenco 
against the State that they can against any other suitor. Ib. 

22 The bonds and treasury notes of the State of Louisiana, issued under 
the authority of the act of the Legislature of 234 of January, 1862, 
entitled an act to raise money for the State treasury, being emphati- 
cally a fund for military purposes, designed to aid the cause of tho 
rebellion against the United States, are absolutely null and void; 
and no action lies either by the State or any other holder to enforce 
their payment. Ib. 

93 The functions of a District Court, in relation to a mandate issued 
from the Supreme Court to have a judgment executed, are merely 
ministerial. State, ex rel., Villavaso, 521 

24 Where the Supreme Court has rendered a final judgment on an appeal, 
and the mandate is seat back to the lower court for execution, no 
judgment can be pronounced thereon by the District Court from 
which an appeal will lie. Ib. 

25 Where an injunction, sued out against the execution of an order of 
seizure and sale, has been dissolved by the District Court, and the 
judgment of the District Court dissolving the injunction has been 
affirmed on appeal, a second injunction, against the mandate of the 
Supreme Court, will not lie for any cause which might have been 
pleaded in the first injunction. Jb. 

296 The act of the Legislature of 1868, No. 20, transferring all cases on 
appeal in the Supreme Court under the Constitution of 1864 to the 
‘Supreme Court under the Constitution of 1868, does not, ipso facto, 
vest the Supreme Court of 1868 with jurisdiction over the case. 

Cushing v. Hickle & Co., 567 

97 Where the amount involved does not exceed five hundred dollars, the 
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appeal will be dismissed for want of jurisdiction. Art. 74, Consti- 
tution of 1868. a 

See Emancrpation—Posey v. Driggs et al., 199 
See Pracrice—ASiate v. Judge Fourth District Court, 177 

LAND GRANTS: 

1 It is a recognized princ:ple of jurisprudence in this State, that a per- 
fect grant importing a clear divestiture of title from the former 
sovereign, and transfer of that title to the grantee, requires no act 
of the new sovereign to give it completeness. 

Nizon et al. v. Houillon, 515 

2 All lands in the province of Louisiana, at the time of cession to the 
United States, which had not passed bya perfect title from the 
government then having control of the country, vested in the gov- 
ernment of the United States, by the act of session, as public do- 
main. Jb. 

LANDLORD AND TENANT: 

1 Where the proof shows that a house has been leased for one month at 
a fixed price, and one-half of the amount paid in advance, and the 
lessor leases the house to another party, and puts him in possession 
before the end of the month, the Court will award such damages to 
the first lessee as the proof shows that he has sustained by the 
violation of the lease by the lessor. ~ Grace v. Haas, 73 

2 Where a party leases a house in the city of New Orleans for a fixed 
period of time, and executes his notes for the rent, and continues to 
occupy the premises after the lease has expired, without giving 
notice to the lessor, he will be considered as continuing the lease 
from month to month, and becomes responsible for the rents at the 
rates mentioned in the lease. Armstrong v. Bach, 190 

3 Where a lessee places the house containing his furniture in charge 
and possession of his servant, he will be considered as the occupaat 
and possessor of the buildings and premises through his servant, and 
he is responsible to the lessor for the rent during the time that his 
servant is in possession. Ib. 

4 Where a creditor has acquired a privilege on movable property, by 
virtue of a seizure under Art. 722 of the Code of Practice, it caunot 
be defeated by the subsequent rendition of a judgment against the 
debtor, or the registry after the seizure of another lien. This rule 
does not apply, where the property sejzed is affected in advance, 
with a special privilege or pledge in favor of a lessor upon goods on 
his premises at the time seizures are made. 

Gleason & McManus v. Sheriff et al., 266 

5 In a conflict for the proceeds of sales of property found upon leased 
premises, any legal evidence is admissible to prove the lessor’s 
claim for rent, and, when proved, the lien attaches regardless of the 
action of other creditors against the property pledged. Jb. 

6 Proof of occupation alone is insufficient to establish the relation of 
lessor and lessee. Jb. 

7 Where a party made a lease of a house in New Orleans for the period 
of five years with his written consent that the lessee might renew 
the lease at its expiration for the same length of time, on the same 
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terms and conditions, and the sub-lessee, with the consent of the 
- lessor, notifies him, the lessor, that he desires to renew the lease 
according to the agreement, the lessor cannot avoid a renewal of 
the lease, on the ground that his consent so to do was obtained 
through error or fraud. Lieuteaud v. Jeanneaud & Cathalogne, 327 

8 Where a party leases a lot of ground in the city of New Orleans for 
the purpose of erecting a stable thereon to keep horses in, he has 
the right to remove temporarily the stone pavement therefrom, 
which is found to be injurious to the horses kept therein. 

Bryan v. French, 366 

9 If a lessee sublet the premises leased, in violation of a stipulation in 
the lease, the lessor may have the lease dissolved at his pleasure; 
and when the lease has been dissolved, the lessee is bound to return 
the premises to the lessor, and restore the pavement in the condition 
it was before removal, under penalty o8 damages. Ib. 

10 Where the lessee abandons tlie premises leased, he becomes from that 
moment responsible for the whole amount of the rent due on the 
lease, and the lessor may relet the premises. In such a case, the 
amount of rent received will go to the credit of the first lessee. 

Ledoux v. Jones et al., 539 
11 The lessor is not bound to enforce his privilege against the lessee 
* before pursuing the sureties. Db. 

12 The failure of the lessor, to relet the premises after they have been 
abandoned by the lessee, will not discharge the sureties. tb. 

LAWS: 

1 The form of citation and the manner in which parties may be brought 
into court are entirely within the legislative control. 

Bond vy. Hiestand, 139 

2 The act of the Legislature, prescribing the form of proceedings for 
enforcing the collection of taxes due the city of New Orleans, by 
advertisements in the official newspaper, in lieu of a petition and 
citation is constitutional. Ib. 

3 The act of the Legislature of 1859, relative to the collection of taxes 
in the city of New Orleans, is not repealed by the act of 1865, creat- 
ing courts in the parish of Orleans. Ib. 

4 The act of Congress of 17th July, 1862, entitled ‘‘ an act to suppress 
insurrection, to punish treason and rebellion, to seize and con- 
fiscate the property of rebels, and for other purposes,” was enacted 
in the interest of the government, and not for the benefit of those 
against whom its provisions are directed, and the nullity of transfers 
therein denounced relates to sales made to defeat the rights of the 
government. Leggett v. Goodrich, 165 

5 Under the Constitution of 1864, the Legislature is prohibited from 
passing any law impairing the obligations of a contract. 

D’ Ile Roupe v. Carradine et al., 244 

6 The act of the Legislature of 1855, secs. 120 and 121, vesting the 
power in the Recorders of the City of New Orleans to try and sen- 
tence parties for minor offences against the law, is not in conflict 
with section 105 of the Constitution of 1864; under this law, which 
is still in force, a party may be tried before the recorder on the 
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charge of vagrancy, and, if found guilty, sentenced without indict. 
ment or information. Slate, ex rel., Harris, v. Noble, 325 

7 A proclamation by the President of the United States, deriving its 
authority from an act of Congress, has, from its date, all the autho- 
rity of positive law. State v. Louisiana State Bank, 468 

8 A legislative body is competent to enact any legislation, not prohib- 
ited by the Constitution of the State or the United States. 

Siate v. Volkman, 585 

9 The act of the Legislature, approved April 4, 1865, No. 55, entitled 
an act to provide for increasing the revenue of the State, and raise 
means to pay the interest on the State debt, does not violate the 
Constitution in levying a license tax on certain trades, professions 
and callings. Db. 

10 Under the Constitutions of 1864 and 1868, the Legislature has the 
power to levy a license tax on all persons pursuing any occupation, 
trade or calling, subject to the condition that it is uniform on all 
persons embraced in the levy. Ib. 

11 This grant of power to the Legislature is independent of the power 
to levy an income tax on the amount of business done. Ib. 

LEVEE COMMISSIONERS: 

1 The Act of 1852, creating a Board of Levee Commissioners for the 
parishes of Carroll, Madison and Catahoula, allowed no compensa- 
tion to parties who did work on the levee without the authority or 
sanction of the board. Board of Levee Commissioners v. Harris, 201 

2 The act of the Legislature, approved February 17, 1866, confirming 
the Board of Levee Commissioners provisionally appointed by the 
Governor, did not confer on them the authority to sue for the State, 
nor to make the State a party in any judicial proceeding. Lb. 

MANDAMUS: 

1 Where a writ of mandamus has been issued against a District Judge, 
at the instance of the defendant in the case, ordering him to show 
cause why he should not be compelled to fix the amount of the bond 
for the release of property under sequestration, and the Judge shows 
for cause that the suit has been dismissed at the instance of the 
plaintiff, the application for a mandamus will be dismissed. 

State, ex rel., Westbrook, v. Farrar, 99 





MARRIAGE: 
1 The certificate of marriage is evidence of the particular facts which 
the law requires to be recorded in it, and of no others. 
Succession of Hubee, 97 
2 A marriage is not null, because the laws relating to forms and cere- 
monies have not been been observed, and it may be proved by every 
species of evidence not prohibited by law, which does not presup- 
pose a higher species of evidence within the power of the party. 
Tb. 
8 The impediments contemplated by Art. 105 of the Civil Code, are 
those that would render the marriage a nullity. 
State v. Dole et al., 378 
4 Failure to obtain the consent of the parent to the marriage of a minor 
is only good cause to disinherit the minor. C. C, 114, Lb, 
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5 The bond given, conditioned that no legal impediment exists to the 
marriage will not be forfeited, because one of the parties, a minor, 
failed to obtain the consent of the parent. _ tb. 

MarrgieD Women—See Husband and Wife. 
MINORS: 

1 By the act of the a approved March 15th, 1855, amending 
and re-enacting Art. 2294 of the Civil Code, it is provided that where 
a minor child has lost its life by any casualty resulting from the 
carelessness, negligence, or want of skill, of any person or company, 
the father may sue for and recover the damages done to the child. 

Frank v. N. O. & C. R. BR. Co., 25 
See Partnersnip— Vogel v. Reichard et al., 549 
MONITION: 

1 A final judgment rendered in chambers in a monition suit is null, 
Section 32, Acts of 1855, No. 344, does not apply to such a case. 

Ex parte Gay, 176 
MORTGAGES: 

1 The legal mortgage accorded to a married woman on the real property 
of her husband, to secure the recovery of her paraphernal means, 
attaches, and has force and effect on property aquired by the hus- 
band after her means have come into his hands, from the date of the 
purchase by the husband. Lombas v. Collet, 79 

2 The vendor’s privilege is superior in rank to the mortgage of the wife 
on the property of her husband, but to make it available against the 
wife’s mortgage, it must be recorded in the office of the Recorder of 
Mortgages, in the manner and within the time required by law. 
C. C. 3240, 3241. Ib. 

8 The mortgage resulting from the recording of an act of sale of real 
estate, to the husband,~is inferior in rank to the legal mortgage of 
the wife on the property of her husband, accorded by law for the 
restitution of ber paraphernal estate. Db. 

4 Mortgages are siricti juris, and cannot be extended by implication to 
cover obligations other than those mentioned in the act. 

Durrive etal. v. Key et al. 155 

5 Philip B. and Maria L. Key executed two acts of mortgage on real 
property in favor of Edward Durrive &Co., of the city of New 
Orleans, for the sum of thirty-two thousand dollars, in the aggre- 
gate, and authorizing said mortgagors to draw on the mortgagees 
from time to time, as they may require the same, with the under- 
standing that the total amount of their indebtedness shall never 
exceed at any onetime the sum of thirty-two thousand dollars, to be 
evidenced by the accovnt current of such advances, to be kept by said 
firm. After the mortgage was executed, the mortgagors executed a 
large number of notes, to their own order, by them endorsed, which 
were delivered to Edward Durrive & Co. and by them endorsed and 
negotiated, and the net proceeds credited to Philip B. and Maria L. 
Key in the account current. These notes, which subsequently fell into 
the hands of third parties, plaintiffs in this cause now seek to make 
the property mortgaged subject to these notes. ‘The last account 
current shows that the amount of the mortgage, $32,000, has been 
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overdrawn independent of the notes: Held—That under this state 
of facts, Edward Durrive & Co. had no mortgage executed in their — 
favor specially to secure the promissory notes thus executed by the 
mortgagors and could transfer none to the subsequent holders of the 
notes; that the holders of the notes have no mortgage on the pro- 
perty thus mortgaged to secure advances to the mortgagors, because 
it does not so specify that these notes are secured in the act of 
mortgage. lb. 

G Where the debt has become extinguished by confusion, the mortgage 
given to secure it becomes extinguished also. There can be no 
mortgage to secure the payment of an extinguished debt. 

Davidson v. Carroll, Hoy & Co. 199 

7 A, having sold a tract of land to B, retained a mortgage thereon for 
the unpaid portion of the price, with the pact de non alienando in 
the act of sale. B, subsequently sold the same tract of land to C, 
without an assumption in the ect of sale of the existing mortgage, 
A lost his mortgage by allowing ten years to elapse without reins. 
cription: Hel/—That C, the third purchaser, held the property 
free from the mortgage of A, after the lapse of ten years from its 
inscription, notwithstanding the pact de non alienando contained ia 
the act of sale from A to B, and that the third purchaser could suc- 
cessfully enjoin the order of scizure and sale taken out by A. 

Delony v. George et al. 216 

8 Inscription in the office of the Recorder of Mortgages ceases to be 
evidence of a mortgage after the lapse of ten years, and it is not 
subject to the rules of prescription. Mohn etal. v. McHutton, 223 

9 The act of the Legislature of 1865, exempting 160 acres of land from 
seizur®@ and sale under execution, entitled the homestead act, does 
not apply where a mortgage was executed on the land prior to the 
passage of the law; in such a case the land may be seized and sold 
to pay the mortgage, notwithstanding this law exempts it from sei- 
zure and sale. Roupe v. Carradine, 244 
An order of seizure and sale on a mortgage note interrupts prescrip- 
tion, when notice has been given to the maker. Db. 

A mortgage, executed to secure the payment of a promissory note, 
having been cancelled and erased by authority of the holder, will 
not be revived in favor of a subsequent holder of the note. 
Doll v. Rizoiti, 263 

Where an estate does not sell for an amount suflicient to pay the 
mortgages resting upon it the privileges must be paid by the mort- 
gage which is least ancient, and so ascending, according to the 
order of the mortgages, or by pro rata contributions when two or 
more mortgages have the same date. C. C. 3236. 

Ventress v. His Creditors, 359 

13 A mortgage creditor, on paying the mortgage which precedes his, 
becomes subrogated by law to the mortgage rights of the creditor 
whose debt he has paid. Ib. 

14 Where the holder of a claim, secured by mortgage, assigns a part 
of it, he cannot be permitted to come in competition with his as- 
signee, if the property mortgaged is insufficient to pay both, Ib. 
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15 A party, having a mortgage importing a confession of judgment, 
may proceed via executiva although the mortgagor may have died 
subsequently, and his succession have been accepted with benefit of 
inventory. Lavillebeuvre et al. v. Heirs of Frederic & Cosse, 374 

16 The act of 1865 exempting property from seizure and sale, does not 
apply to property mortgaged before the passage of the act. Ib. 

17 Where a mortgage was executed on land and slaves, while the rela- 
tion of slavery was recognized by law, the subsequent abolition of 
slavery and the destruction of property in slaves did not annul the 
mortgage; it is still in force on the land. Ib. 

18 The mere recital of a primarily existing mortgage is insufficient to 
supply the want of reinscription of such mortgage. 
Batey et al. v. Woolfolk et al., 385 
19 One of the essential requisites of an act of reinscription of a mort- 
gage is, that the reciting act must contain a clear and definite des- 
cription of the property mortgaged. Tb. 
20 The reinscription of a mortgage must be made before the expiration 
of ten years, reckoning from its date as between the parties, and 
from the time of inscription as to third persons. C. C. 3333. Jb. 
21 The reinscription of a mortgage dispenses with the examination be- 
yond the period of ten years preceding. Lb. 
22 The renewal of the registry of a mortgage, after the lapse of ten 
years from the date of first inscription, will not affect an ordinary 
third possessor or subsequent mortgagee, but its omission cannot 
avail a subsequent purchaser who has assumed the mortgages in the 
act of sale. 1b. 
23 The hypothecary action to enforce the rights of mortgage on proper- 
ty, is not prescribed by the lapse of ten years; it may be exercised 
at any time while the mortgage is in existence. 
Gentes v. Blasco, 403 
24 The erasure and cancellation of a mortgage on the record, by the re- 
corder, will not bind the mortgagee where it has been done without 
his knowledge or consent, and he may enforce his mortgage rights 
against the property mortgaged even after it has passed into third 
hands in good faith. St. Romes v. Blanc et al., 424 
25 The inscription of a mortgage ceases to be evidence against all parties 
bound by it after the lapse of ten years from tke date of inscription. 
Brown v. Johnson, 486 
26 An inscription, in the office of the Recorder of Mortgages, ceases to 
be evidence of the mortgage after the lapse of ten years. 
Britton & Koontz v. Norment et al., 508 __ 
27 The Recorder of Mortgages is bound to cancel and erase a mortgage, 
on the application of a creditor or party interested, that has been 
registered in his office ten years previous to the application, 
R. S.—page 81. db. 
98 A tacit mortgage in favor of a minor only attaches where the funds 
or property are received in the capacity of tutor. 
Heirs of Woolfolk v. Woolfolk, 513 
29 A tacit mortgage does not exist in favor of the heirs against the pro- 
perty of a executor of the estate. Lb. 
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30 A mortgage creditor of the executrix, not a party to the suit, may 
appeal from a judgment against the executor recognizing a tacit 
mortgage in favor of the heirs. 1d. 


See Huspanp anp Wire— Wallace v. McCullough, 301 
" JURISDICTION—Slate, ex rel., Sauré, 311 
ss = PrescripTion—Aillot v. Aubert, 509 
‘6 = 6 PrivitEGeE—Jamison et al. v. Barelli, 452 
NEW ORLEANS: 

1 The city of New Orleans, by taking charge and control of the wharfs 
and landings in front of the city and charging and collecting whar- 
age, assumed the obligation of providing and keeping in repair good 
and safe wharfs for the landing of goods, and it is responsible in 
damages for the loss of freight while being discharged from the ship, 
occasioned by the defectiveness or bad condition of the wharf. 

Fennimore v. New Orleans, 124 

2 The city of New Orleans, in her corporate capacity, must be regarded 
and treated as an individual person, and when she enters into a con- 
tract with a third party through her officers by authority of an or- 
dinance of the Common Council, the city is not at liberty to annal 
the contract so made by an ordinance repealing the one authorizing 
the contract; having made the law she is bound by it. 

State, ex rel., Bermudez, v. New Orleans, 172 
8 City ordinance No. 708, contracting with E. Bermudez, an attorney-at- 
Jaw, who was at the time assistant city attorney, to collect all bills 
for taxes assessed on property as unknown, and all unsatisfied judg- 
ments in favor of the city for taxes, does not violate the city charter 
nor does it conflict with any of the rights of the assistant city attor- 
ney. Ib. 

4 The duties involved in this contract do not embrace any of the du- 
ties, or include any of the emoluments of the office of assistant city 
attorney. Ib. 

5 Theright of the city to employ an attorney-at-law conversant with 
city affairs, to facilitate the collection of debts due her, is unques- 
tionable, when in so doing she does not infringe on any of the rights 
of her officers. Tb. 

6 The city of New Orleans is liable for the damages done to property 
by mobs in riotous assemblies. Act of the Legislature, approved 9th 
of March, 1855. Fauvia v. New Orleans, 410 

7 Where a party brings suit against the city for damages done to his 
property by a mob of rioters, it is incumbent on him to render his 
claim certain by legal evidence. Ib. 


See Expropriation—New Orleans, Praying for Opening of 
Streets, 497 





——————» 


InsuncTion— Wells v. New Orleans, 226 
Laws— Bond v. Hiestand, 139 
OFFICE AND OFrFiceRs—Silate, ex rel. Staes v. Gastinel, 114 
NEW TRIAL: 
1 A party has a right to move for a new trial within three judicial days 
from the rendering of the judgment, notwithstanding the judgment 
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may have been previously signed; provided, the court has not ad- 
journed before the expiration of the three days. 
Me Willie v. Perkins, 168 

NOTARY PUBLIC: 

1 There is no authority given by law to a notary public, before whom 
an act of sale is to be passed, to receive moneys or checks from one 
party to deliver to another. Such acts form no part of his duties as 
notary. Monrose v. Brocard et al., 78 

2 The surety on a notary’s bond for the faithful performance of his | 
duty as such, is only bound for such acts as the law authorizes or 
requires him to do in his official capacity. Ib, 

OBLIGATIONS: 

1 The Common Council of the city of New Orleans is not vested with 
authority to guarantee that contractors shall make money, under all 
circumstances, out of contracts with the corporation. Per Curiam: 
No such use of the public funds is contemplated. 

Patterson v. New Orleans, 103 

2 Where one of two innocent parties must suffer loss or inconvenienco, 
it should fall on the party who induced it. 

Lieuteaud v. Jeanneiud & Cuthalogne, 327 

3 Payment of dividends of stock to a person not authorized to receivo 
it, will not protect the company from again paying it to the owner, 

St. Romes v. Levee Steam Cotton Press, 381 

4 A made a contract with B to make a cotton press, and paid him the 
price agreed upon in advance; B made the press, and pointed it out 
to A in his foundry as his property; A afterwards sent for the press, 
and was informed that B had sold and delivered it to a third party; 
A then brought suit for the price he had paid, which B resisted, on 
the ground that it was a suit to rescind the contract, and he had not 
been put in default according to Art. 1905 of the C.C.: Held—That 
B, by his own act, having put it out of his power to deliver the press, 
could not avail himself of the plea of default: Held—Further, that 
B was bound to return the price which he had received, with in- 
terest, to A. Robinson v. Clark, 384 

5 Where a party purchased a lot of ground in the city of New Orleans, 
containing so many feet in width and depth, according to a plan 
furnished at the time, and the notary who passed the act of sale 
made a clerical error in the number of feet in depth, making the lot 
larger than that shown by the plan, the purchaser is not entitled to 
a diminution of the price. Wurzburger v. Meric, 415 

6 Suit cannot be brought to enforce a conditional obligation, until the 
condition has been fulfilled. Thompson & Co. et al. v. Moulton, 535 

7 Where suit has been brought on a conditional obligation, and the evi- 
dence discloses the fact that the condition has not been complied 
with, a judgment of nonsuit should be rendered against the plaintiff. 

1b. 

8 A hired his teams to B, to transport a lot of goods from Franklin to 
Newtown, in this State, ata fixed price, which was paid, and the 
teams to be immediately returned to Franklin. On arriving at New- 
town, B directed that the teams should go to Alexandria, on Red 
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River. On this trip from Newtown to Alexandria, the teams and 
wagons were lost, and never returned to the owner: Held—That B, 
having violated the contract of hire, in not returning the wagons 
and teams to the owner on their arrival at Newtown, he became 
responsible for their value. Murphy v. Kaufman, 559 

OFFICE AND OFFICERS: 

1 Section 130 of the city charter of the New Orleans provides that the 
right of the Mayor, or any other officer of the city of New Orleans, 
to fill the office held by him may be tested at any time by any citizen, 
by a writ of quo warranio, which shall be tried in a summary man- 
ner, both in the inferior and appellate courts. 

State, ex rel., Staes, v. Gastinel, 114 

2 Where an officer is ineligible from any cause, he cannot take charge 
of and perform the duties of the office to which he has been elected 
or appointed. ib. 

PARTNERSHIP: 

1 Where a commercial firm is sued on a note drawn by the company 
after the dissolution of the firm, citation served on the agent of one 
of the partners, is not sufficient to bring the firm into court, 
although it be made at-the former place of business of the fir. 

Michie v. Brown & Co. et al. 75 

2 The correct rule to govern in the settlement of a partnership account 
it to ascertain what each partner has contributed, and make them 
equal in this respect, and divide the. balance of the proceeds. 

Frigerio v. Croites, 351 

3 Commercial partners, having come into possession of property be- 
longing to the minor heir of a former partner, have no legal right to 
administer it for the benefit of the minor. By undertaking the 
administration, on the part of the firm, without authorization, of 
the minor’s interest, they create the relation of creditor and debtor, 
and, being commercial partners, they are bound in solido. 

Vogel v. Reichard et al. 549 

4 Where the evidence shows that two parties are engaged in a commer- 
cial business as partners, and debts have been contracted by the firm, 
they are bound in solido. Gumbel v. Abrams et al. 568 

PLEADINGS; 

1 Amendments to pleadings may be made after issue joined, and where 
one of the parties has answered the other has the right to answer 
the amendment. The answer must be made immediately, unless its 
nature requires further time. Estlin v. Ryder, 251 

2 Where an amendment has been allowed after issue joined, it is not 
necessary to render a default to make a tacit issue on the amend- 
ment. The amendment forms a part of the pleadings, and the 
demand is precisely what it would have been had the original and 
amended petition been filed at the same time. 1d. 

See Pracrice—Stilley v. Stilley, 53 


“ “ Lea v. Terry, 428 
PLEDGE OR PAWN: 


1 A party taking collaterals in pledge for a loan has the option to 
return the articles pledged on payment of the loan and interest, or 
pay their value to the owner. Johnson v. Succession of Robins, 569 
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POSSESSION: 

1 Where a party gains possession of property in dispute, by the unlaw- 
ful use of force, such possession will not avail him. 

O’ Donnell v. Burbridge, 37 

2 A party claiming the right to control property by virtue of posses- 
sion, must show that he acquired possession in a lawful manner, or 
by delivery from the party having the rightful custody of it. 0. 

PRACTICE: 

1 The plea of payment relates to transactions between plaintiff and 
defendant, and exclusively to sums paid by the latter to the former 
in discharge or in part payment of the plaintiff's demand. 

Blum v. Bi iwell & Reddington, 43 

2 Where a peremptory exception has been ordered by the Court to stand 
as an answer, with leave to amend, the defendant by filing an 
amended answer, will be considered as treating the peremptory ex- 
ception as an answer to the merits. Stilley v. Stilley, 53 

3 Where the supplemental and amended answer changes the substance 
of the original answer, it will be stricken out on motion of plaintiff. 
C. P. 420. Db. 

4 Where the answer of defendant puts the capacity of plaintiff specially 
at issue, the plaintiff is bound to prove it to maintain his action. 

Ib. 

5 Where it appears that the counsel for plaintiff mistook the law, the 
Court will, in the exercise of asound legal discretion, render judg- 
ment of nonsuit. Lb. 

6 A defendant cannot be forced to answer until he is informed with 
reasonable certainty of the notice of the demand brought against 
him. Hyland v. Rice, 65 

7 A judgment founded on a defective citation, is null and void. 

Michie v. Brown & Co. et al. 75 

8 Where a judgment of the lower Court has been declared null on 
appeal, on the ground of defective citation, the case will be re- 
manded at the cost of the appellee. Ib. 

9 Where a party appears in Court by way of opposition to the homolo- 
gation of an administrator’s account, he thereby waivescitation, and 
the Court is authorized to render judgment against him in the capa- 
city in which he appears as opponent. Succession of Perret, 86 

10 Where no opposition has been made to a particular item of an admi- 
nistrator’s account in the lower Couft, it will not be noticed if made 
on appeal. Ib. 

11 Where the record discloses the fact that a judgment by default has 
been confirmed, without introducing the evidence on which it is 
founded, although it is on file in the case, the judgment will be 
declared null and void on appeal and the case will be remanded to 
be proceeded in according to law. Gubernaior v. New Orleans, 106 

12 A bill of exceptions taken to the admission of testimony should 
state the ground of objections, otherwise it cannot be noticed, as 
the Court cannot supply it. Picken v. Preston, 138 

13 Where the defendant, sued as endorser on a promissory note, pro- 
pounds interrogatories to plaintiff, a non-resident, on facts and 
articles, the law requires that they must be auswered under a aom. 
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mission, and if the plaintiff make answers responsive to the ques. 
tions asked, without a commission, they will be excluded on trial. 
Kirdand vy. Harris, 153 
14 Where a commission has issued according to law to take the answers 
of plaintiff, a non-resident, to interrogatories, and it is not shown 
that sufficient time has not elapsed for the return of the commission, 
the fact that it is not returned is not good ground for a continuance 
of the cause. Db. 
15 The character of an action is determined by the prayer of the peti- 
tion for judgment. Edwards v. Ballard, 169 
16 The action en declaration de simulation is one of revendication, and 
has for its object to have the contract declared judicially a simula- 
tion and nullity. Ib. 
17 An intervenor cannot contest the right of plaintiff to bring the suit, 
or stand in judgment; he must take the suit as he finds it. 
Cordill v. Succession of McCullough, 174 
18 An exception to the right of action must be made in the lower court. 
It will not be noticed if made for the first time in the appellate 
court, iu the briefs of counsel. Tb. 
19 The commencement of proceeding for the forfeiture of the charter 
of an incorporated company by one party, in one of the District 
Courts of New Orleans, does not divest the other District Courts of 
jurisdiction in similar proceedings by other parties. 
State v. Judce Fourth District Court, 177 
20 A wri: of prohibition will not lie to prohibt the Judge of an inferior 
court from proceeding futher in the cause where it is shown that he 
is vested with jurisdiction over the case. Ib. 
21 Instead of moving the court to strike out any portion of a defen- 
dunt’s answer, the more regular course is, to object to the admis- 
sion of any evidence to sustain it. Lallande v. Ball, 193 
22 Where the defendant has made no appearance in the lower court, 
he may enter the plea of prescription in the Supreme Court; but he 
must do it by filing the plea: a suggesticn of the plea in the brief will 
not be noticed. Chase v. Davis, 201 
23 Where a party complains of errors of calculation, he must point out 
the item in which the error is found, otherwise it will not be noticed 
on appeal. Lee v. Trahan, 202 
24 Where it is manifest that the District Court is without jurisdiction, a 
writ of prohibition may issue from the Supreme Court restraining 
the Judge from acting in the cause. 
State ex rel., Michond v. Judge Fourth District Court, 239 
25 Where the allegation in the petition show a prima facie case of juris” 
diction, the Supreme Court will not issue a writ of prohibition on 
cpplication of the defendant that the court is without jurisdiction- 
, Ib. 
26 A party who, without opposition, suffers evidence t> be adduced 
contrary to or beyond the allegations contained in the pleadings, is 
bound by its effect. Hennen v. Gi'man, 241. 
27 It is unnecessary to bring suit to annul that which the law declares 
can have no effect. 1b. 
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PRACTICE, Continued. 


98 A obtained an order of seizure and sale on mortgaged notes which on 
motion of B was set aside on the ground that the property mort- 
gaged was inventoried as succession property. A took a supensive 
appeal from the judgmentof the Court making the rule absolute. 
The Judge of the court afterwards granted an order of sale of the 
same property, on application of the executrix to pay the debts of 
the succession. A applies to the Supreme Court for a writ of prohi- 
bition against the Judge, on the ground that the sale of the property 
cannot be affected while the appeal is pending: Held—That it not 
appearing that the Judge is transcending his jurisdiction, in the 
mortuary proceedings, nor is he taking any steps in the case in 
which he granted an appeal that will affect the jurisdiction of tho 
appellate court, the writ of prohibition will not be granted. 

State, ex rel., Sarrat & Co., v. Judge Second District Court, 252. 


29 Where an intervention has been filed before or after issue joined, 
time must be allowed to cite the party against whom it is directed, 
and the same delays to answer, ete. Perkins v. Perkins, 257 


30 A purchaser of property, at probate sale, msy be compelled by rule 
to comply with the terms of his bid, he can, however, set up in 
defence of the rule, any defect of title in his vendor, or show any 
outstanding title in a third party. Succession of Armat, 340 


81 Where suit has been brought and after issue joined the defendant 
dies, it may be revived against his heirs and legal representatives, 
Lanata v. Macera, 426 
82 Courts have the prower, in their discretion, to determine whether a 
paper filed in a suit styled a peremptory exception shall be consid. 
ered as an answer to the merits. Lea v. Terry, 428 
33 Where the answer of the defendant puts the capacity of plaintiff 
specially at issue, by denying that in the capacity in which he sues 
he has any interest in the suit, the plaintiff is bound to prove it to 
maintain his action. See the case of Stilly v. Stilly, p. 53. 1b. 
34 The verdict of the jury, where none but questions of fact aro 
involved, is entitled to weight. Golding v. Steamer America, 455 
85 Where the appellate court amends the judgment of the lower court, 
by reducing the amount for which judgment has been given, it will, 
in its discretion, render judgment of nonsuit for the amount of 
reduction. Ib. 
36 Failure of the sheriff to summon witnesses, is not good ground for 
a continuance, where it is shown that the party failed to give tho 
proper directions. Golding v. Steamer Castro et al., 458 
87 Where a rule has been continued indefinitely by the District Judge, 
and afterwards fixed for trial on motion of the party in whose favor 
it is taken, the party against whom the rule has been taken, must be 
notified of such fixing for trial. 
Hennen v. N. O. Carrollton R. I. Co. , 544 


38 Where a judgment by default has been confirmed without sufficient 
evidence, if admissible, to authorize the judgment, the case will be 
remanded, Pike v. State of Louisiana, 547 
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39 To make the exception of want of amicable demand available as to 
costs, the defendant must show a readiness to comply. 
Nelligan & Von Zinken vy. Musbach, 547 
See Jupement— Yorke v. Allen, 237 
Ses Jupement—Converse, Harding & Co. v. Bloom, Kahn & 


Co., 555 





PRE-EMPTION: 

1 The approval by the Land Department of the lands that have been 
selected by the State, passes the title thereto in fee-simple, subject 
to any equitable rights that may exist at the time of the approval to 

‘any portion of the lands transferred. Ludeling v. Vester, 433 

2 The issuing of a patent by the United States to lands which have 
been previously donated to the State and approved by the Secretary 
of the Interior, does not, ipso fuclo, annul the patent previously 
issued by the State to the same lands. Ib. 

3 A party claiming pre-emption rights under the pre-emption laws of 
the United States, is required to establish his rights within the time 
fixed by law, and a failure to do so will operate a forfeiture of them. 

Ib. 

4 Under the pre-emption act of Congress of 1841, a party forfeits his 
claim to a pre-emption, if he fails to establish it before the public 
land sales occur. Jb. 

PRESCRIPTION: 


1 Where a servitude is once established on property, it takes ten 
consecutive years of non-use by the party in whose favor it is estab- 
lished, to entitle the party on whom it is imposed to prescribe 
against the right. C. C. 3511. Baker v. Pena, 52 

2A recognition of the right of servitude by the party owing it will 
interrupt prescription, which only begins to run again from that 
date, and must continue for ten years from the date of the interrup- 
tion before it is prescribed. C. C. 800, 3486. Ib. 

3 Prescription does not run on a commission merchant’s account, con- 
sisting entirely of paid acceptances and promissory notes, with com- 
missions and interest added upon each separate item of the account, 
but the account as a whole is prescribed in three years. Statute of 

#1552, p. 90. 14 A. 705. James v. Fellowes, 116 

4 Where a coumission merchant’s account has been rendered, showing 
that a balance has been struck between the parties, and an acknowl- 
edgment by the debtor of its correctness, though made verbally, it 
becomes from that moment a closed account, and is a personal debt 
between the parties, prescribed only by the lapse of ten years from 
the date of the acknowledgment. (On Rehearing.) Ib. 

5 The maxim contra non valentem agere non currit prescriptio, is an axiom 
or first principle of natural law, and notwithstanding the terms of 
limitations in prescriptions contained in the old, as well as the new 
Civil Code, they have always been construed so as to harmonize with 
this maxim of universal justice. Rabel v. Pourciau, 131 

6 Where a bill of exchange or promissory note has been suffered to 
prescribe, and the evidence shows that the holder could have brought 
suit before prescription obtained, he cannot invoke the maxim conira 
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non valentem agere non currit prescriptio, to relieve it from the effect 
of prescription. This maxim has no application to the prescription 
of bills and notes, where suit might have been brought before pre- 
scription obtained. db. 
7 An action in damages for a tort, in taking and appropriating the per- 
sonal goods of another, is prescribed by the lapse of one year from 
the commission of the offence. Williams v. Greiner, 151 
8 An action to recover the price of property sold, where the vendor 
alleges that the sale was a simulation, is one sounding in damages, 
and is prescribed against by the lapse of one year. ©. C. 3501. 
Edwards vy. Ballard, 169 
9 No prescription lies against the United States. Tb. 
10 Proceedings on an order of seizure and sale, which are litigated by 
the defendant, suspend prescription. Walker & Co. v. Lee et al. 192 
11 An action in damages resulting from a quasi-offence, is prescribed by 
the lapse of one year. C. C. 3501. Jennings v. Gosselin, 214 
12 Where the holder of a promissory note has failed to bring suit until 
after prescription has obtained, and the evidence shows that he might 
have brought suit at any time for several months previous, the plea 
will be maintained. 20 A. p. 131. Durbin v. Spiller, 219 
13 The question of prescription, and of the interruption of prescription, 
cannot be considered on an application for an order of seizure and 
sale. The doctrine in the case of Perroux v. Lacoste, 19 A. p. 266, 
reaffirmed. Gill et al. v. Hosmer, 219 
14 Where the evidence shows that a river has been navigated by steam- 
boats for a considerable length of time, it will be considered asa 
public highway, and the plea of prescription will not avail in favor 
of those seeking to obstruct the navigation. 
Ingram v. Police Jury, 226 
15 The action of acreditor of the husband, to annul a judgment of 
separation of property between the husband and wife, and set aside 
the sale made by the sheriff on a writ of fieri facias of the husband’s 
property to the wife in payment of her judgment, is prescribed by 
the lapse of one year from the date of the judgment, and sale of the 
property under it. Weil v. Brand & Adams et al., 147 | 
16 Where promissory notes are prescribed on their face, the plea of pre- 
scription must prevail, notwithstanding it is shown that the holder 
was prevented from bringing suit for several years on account of the 
late war, unless it is shown that suit could not have been brought at 
the time or prior to the time that prescription was acquired. The 
doctrine in the case of Rabe] v. Pourviau, ante page 131, reaffirmed. 
Payne & Harrison v. Douglass, 280 
17 The action for the recovery of personal property is prescribed by the 
lapse of three years, when the possessor holds by a just title, in 
good faith, unless the thing is shown to have been stolen or lost. 
C. ©. 3472. Hayes v. Haymn, 336 
18 Where a survey by the parish surveyor has been made, and a boun- 
dary line established thereby, and one party is suffered to occupy up 
to the line tor more than ten years, the action by the other party to 
have the line corrected is prescribed. C.C.849. Bisso v. Calvo, 343 
83 
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19 A promissory note is prescribed in five years from its maturity, 
C. C. 3505. Durand v. Hienn, 345 
20 To avoid the effect of the plea of prescription of a promissory note, 
the holder must show that the law has been suspended. Ib. 
21 Prescription only begins to run against a dividend, declared by a 
company in favor of astockolder, from the period at ‘which he 
became aware of his right to claim it. 
St. Romes v. Levee Steam Cotton Press, 381 
22 Where the evidence shows that more than fifteen months elapsed 
after the maturity of a promissory note, before any impediment 
arose to the institution of the suit, the plea of prescription will 
prevail. Barriere & Brother v. Stein, 397 
23 Where a promissory note is prescribed on its face, and the evidence 
shows that suit might have been brought before prescription 
obtained, the holder cannot invoke the maxim contra non valentem 
agere non currit prescriptio to defeat the plea. 2) A. p. 131. 
Marcy v. Steele, 413 
24 Where the evidence shows that the holder of a promissory note might 
have brought suit previous tothe dateat which it was prescribed 
but failed to do so, the plea of prescription will be maintained. See 
th? case of Rabel v. Pourciau, (ante page 131.) 
Norwood v. Mills et al. 422 
25 To show the interruption of prescription by a partial payment, proof 
must be made of the payment, and the date when it was made. 
Gordon v. Schmidt, 427 


26 Where the holder of a promissory note has suffered it to prescribe, 
and the evidence shows no impediment to the institution of suit at 
the time prescription obtained, he cannot invoke the maxim contra 
non valentem agere non currit prascriptio to relieve him from its 
effect. See the case of Rabel v. Pourciau, ante, page 131. 

Lemon v. West, 427 

27 The payment by the maker ofa part of a series of notes, forming 
the same indebtedness after prescription has obtained, will not 
work an interruption of prescription as to the others. 

Brown v Johnson, 486 

28 To interrupt prescription on a promissory note, some acknowledg- 
ment of the debt evidenced by it is required. Db. 

29 The action of the minor against his tutor, respecting the acts of the 
tutorship, is prescribed by the lapse of four years to date from his 
majority, and the tacit mortgage given by law against the property 
of the tutor, is extinguished by the same length of time. 

Aillot v. Aubert, 509 

80 The plea of prescription is special, and will not be supplied or 
enlarged upon by the Court. Db, 

31 Where a promissory note is prescribed on its face, and nothing is 
shown in the record either suspending or interrupting prescription, 
the plea will be maintained. Watts v. Bradley, 523 

32 The Judge cannot take notice of the fact that the note is prescribed 
in granting an order of seizure and sale; the plea must be made by 
the defendant, 19 An. 266. Ib. 
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33 The burden of proof, falls upon the holder of a promissory note, to 
show a state of facts that will defeat the plea of prescription. 
Schlenker vy. Taliaferro, 565 
34 The maxim, contra non valentem agere non currit precriptio, cannot 
be invoked by the holder of a promissory note to defeat the plea of 
prescription, where suit might have been brought before it was 
acquired. (Ante page 131.) Jb. 
See Damaces—Lallande v. Ball, 193 
** Morreaces—Roupe v. Carradine etal. 244 
s¢ PracticE—Chase v. Davis, 201 
** Sate—Murphy v. Gutierez, 407 
PRIVILEGE: 


1 A party employed as foreman in a job printing office has no privilego 
on the job material to secure his wages. Lewis v. Patterson, 294 

2 No privilege exists in favor of the holder of a promissory note. Jb. 

3 Under Art. 3235, C. C., the holder of the vendor’s mortgage on land, 
cannot claim to be paid in full out of the proceeds of the sale of the 
land and buildings erected thereon subsequent to the sale of the 
land to the exclusion of those forming the builder's lien. 

Jamison et al. v. Barelli, 452 

4 Old buildings, sold to the contractor for the erection of new build- 
ings, and taken by him as part of the price, and used by him in their 
construction, cease -to be immovables, and the lien upon them in 
favor of the vendor of the land, becomes extinguished. Ib. 

5 The recording of contracts is not governed by date of registry, as 
mortgages are. The several contracts, for the construction of dif- 
ferent portions of the same building, have a concurrent lien without 
regard to their execution or date of registry. C.C. 3239. Ib. 

6 Where a separate appraisement of land and buildings is had, the ex- 
penses of the sale, appraisement, taxes, and each like privilege debts 
on the property sold under execution, must be paid out of the pro- 
ceeds of the land and buildings, in proportion to their respective 
appraisements. Ib. 

7 To preserve the privilege of an architect or builder against third 
persons for work done, materials and machinery sold, etc., for the 
erection of a sugar-house, sugar-mill, and saw-mill, he must have 
the contract or act duly recorded in the office of the recorder of 
mortgages within six days of the date, if the act has been passed in 
the place where the office of mortgages is kept, adding one day for 
every two leagues from the place where the act was passed to the 
office. C. C. 3240 Kohn et al. v. McHation, 485 

8 The vendor’s privilege on movables, can only be enforced while the 
goods are in the possession of the vendee, except in case of a special 
privilege granted by statute. Elkin v. Harvy, 545 

9 The vendor’s lien on movable property only continues so long as the 
property is in the possession of the vendee. 

Flint and Jones v. Rawlings, 557 


10 The vendor loses his lien on movable property by the sale, and 
delivery to a third person by the vendee, Lb, 





660 INDEX. 


PRIVILEGE, Continued. 
11 A sale of personal property, by the vendee without actual delivery, 
will not defeat the vendor’s lien. Lb. 
Sree LANDLORD AND TENANT—Gleason & McManus, v 
Sheriff et al. 266 





FH 


‘* Morteaces—Lombas v. Collet, 79 
és ss Ventress v. His Creditors, 359 
PROHIBITION: 

1 A writ of prohibition will not issue from the Supreme Court restrain- 
ing the Judge of the District Court from executing a judgment 
which he has rendered, unless it is shown that he is incompetent 
ratione materia to proceed in the case. State, ex rel. Sauvé, 211 


See Pracrice—State v. Judge Fourth District Court, 177 
66 as Stale, ex rel., Michond, 239 
66 és State, ex rel., Sarrat & Co. 252 
RAILROADS: 


1 Atall elections for directors of the New Orleans, Jackson and Great 
Northern Railroad Company, the State of Louisiana and the City of 
New Orleans have the right to one vote for each share of stock which 
they or either of them have in said road. 

State v. N. O. Jackson and G. N. R. R. 489 


2 Where the votes of the City of New Orleans and the State of Lou- 
isiana have not been counted at an election, held for directors of 
the New Orleans, Jackson and Great Northern Railroad Company, 
the election is null and void. Ib. 

8 The State, being a stockholder in the New Orleans, Jackson and 
Great Northern Railroad Company, has the legal right to question 
before the courts the legality of any election for directors. Ib. 

See Taxes anp Tax Sates—Gordon v. Police Jury, 334 
RECONSTRUCTION: 

1 Under the acts of Congress of March 2d and March 23, 1867, com- 
monly called reconstruction acts. The military commanders of the 
several military districts were clothed with full power to modify 
and control the action of State and municipal officers in their res- 
pective district. State, ex, rel. O’ Hara, 518 

2 The order of General Sheridan while in comand in Louisiana, under 
the reconstruction laws, annulling the contract between J. J. 
O’Hara and the city of New Orleans, was a legitimate exercise of his 
power under the law. Ib. 

3 A writ of mandamus will not lie to compel the Mayor of the city of 
New Orleans, to sign a contract that has been annulled and revoked 
by competent authority. 

RES JUDICATA: 


1 Where a party sets up by way of exceptions the plea of res judicata, 
the former judgment on which the plea is founded, must be for the 
same cause of action and between the same parties. 

Peters et al. v. Fralinghouse et al. 85 

2 Where the evidence shows that suit has been brought, and judgment 
rendered on the same instrument between other parties, the plea of 
res judicata will not be maintained, Wells vy. Coyle, 396 
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RECORDERS OF NEW ORLEANS: 

1 Article 133 of the Constitution of 1864, conferring on the Recorders 
of the City of New Orleans the additional powers and functions of 
justice of the peace, does not vest the recorders with any other char-- 
acter or title of office than that of recorder. 

Stite, ex rel., Slaes, v. Gastinel, 114 

2 The fact that a recorder of the City of New Orleans has been com- 
missioned and sworn, does not protect him against the inquiry into 
his right to hold the office; nor does it confine the investigation to 
his right to enter upon the duties of the office. Ib. 

3 The divesting of a Recorder of the City of New Orleans of his office, 
on the ground that he is ineligible to hold the same does not, ipso 
fucto, give the office to his competitor at the election; in such a case 
it is made the duty of the Common Council by joint action of both 
boards to fill the vacancy. City Charter, soc. 15. lb. 

SALE: 

1 Where a sale has been made of real estate in due form, and the price 
stipulated is shown to have been paid, the property passes to the 
purchaser, and cannot be seized and sold by the judgment creditor 
of the vendor, nor can the sale be declared null under an allegation 
that the sale is simulated; the remedy in such cases is by direct ac- 
tion for fraud. Coins v. Shaffer et al., 11 

2 A party purchasing real estate with a servitude imposed and acknowl- 
edged by his vendor, takes the property subject to the servitude, and 
cannot prevent the wse and benefit of the servitude by the party in 
whose favor it has been established, on the ground that he never 
consented to it. Baker v. Pena, 52 

3 The vendee acquires no greater rights or privileges over property 
which he purchases than his vendor had. db. 

4 The doctrine is well settled, that a party taking a pledge in writing with 
authority to sell the thing pledged, is limited in his authority to sell 
the articles mentioned in the act of pledge; but where the evidence 
shows that he has authority to sell all the materials in a certain 
building, which contains the articles he has in pledge, mixed with 
others belonging to the pledgor, the sale is valid and binding. 

Clark & Brisbin v. Bouvain & Lewis, 70 

5 Where a contract of sale of a lot of cotton is made by weight, the cot- 
ton is at the risk of the seller until it is weighed; but the vendor is 
competent to waive the risk, and fix it on himself from the date of 
the purchase. P. H. Goodwyn v. J. Prichard, 10 A. 249. 

Kelham & Oo. v. Carroll, Hoy & Co., 111 

6 In a contract of sale of a lot of cotton appears the following clause: 
‘« The cotton to remain on the plantation at the risk of the purchas- 
ers until called for by them:’ Held—That this clause shows that it 
was the intention of the contracting parties that the risks, which, 
under Article 2433 of the Civil Code, would have attached to the 

seller until the cotton was weighed, should be borne by the pur- 
chasers from the moment of the sale. Ib. 

7 Delivery of the thing ceded is essential to complete a contract of da- 
tion en paiement, and in the sale or transfer of debts, or claims upon 
a third person, notice must be given to the debtor that the transfer 
has been made, White v. Bird, 282 
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8 Where a merchant in New Orleans purchased a lot of cotton, at a fixed 
price, which was in a warehouse in Texas, and took the receipt of the 
warehouse for the number of bales purchased, all the risk falls on 
the purchaser from that moment, and the vendor is not responsible 
for the loss of the cotton from the date at which the purchaser came 
in possession of the warehouse receipts. 
Nusbaum & Brother v. Marks & Co., 379 
9 Where a party advertises for the purchase of cotton in the name of a 
well-known commercial firm, and proclaims himself a member there- 
of, the presumption is that all cotton purchased by him as such is 
for the benefit of the firm. Hamilton v. Eimer & Co., 391 
10 Where a number of bales of cotton has been purchased, to be paid 
for at a fixed rate per pound on delivery, the risk falls on the pur- 
chaser from the moment of the delivery of the bales atthe place 
agreed upon. db. 
11 Where the seller has knowledge of the vice in the thing sold, and 
fails to declare it to the purchaser, the action of redhibition is not 
prescribed by the lapse of twelve months from the dite of the sale, 
In such a case the maxim, contra non valeniem agere non currit pres- 
criplio, is properly invoked. Murphy v. Gutierez, 407 
12 An act of sale under private signature has no date, except that at 
which it is offered in evidence without proof thereof de hors the act. 
Bushnei v. City National Bank, 464 
13 The seizure and sale by the constable, under writs of fieri facias 
placed in his hands by the justice of the peace, of the property of a 
person not a party to the suit or suits is null, and he may compel the 
justice of the peace and constable to restore his property thus ille- 
.  gally seized and sold, or pay him the value thereof in money. 
Terrail v. Tinney et al., 444 





—— 


SEIZURE AND SALE—Sez Sate: 
SEQUESIRATION: 


1 Where property has been seized by the sheriff under a writ of seques- 
tration, the defendant has the right to execute his bond, and have 
the property released, provided he does so within ten days from the 
date of the seizure. After the ten days have expired, the plaintiff 
may bond the property sequestered, provided the defendant has not 
done so within the ten days. C. P. 279. Duperier v. Flanders, 29 

2 The law as it now stands, contemplates only two parties who have the 
right to bond property seized under a writ of sequestration; first, the 
defendant; and secondly, the plaintiff, after the lapse of ten days 
from the date of the seizure. Tb 

SHERIFFS: 

1 Where furniture of a hotel has been provisionally seized by the land- 
lord in a suit for rent, and he consents that the sheriff allow it to 
be used by the defendant until the sale: Held—That the defendant 
is not responsible for any portion of the furniture stolen between 
the date of such agreement and the sale. 

Pepin v. Dunham et al., 88 

2 The sheriff is responsible for the loss which occurs through his fault 
or negligence, in enforcing the process of the court; but he is re- 
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SHERIFF, Continued. 
lieved of that responsibility, if the parties by agreement or orders, 
assume control and direction of the property seized. Ib. 

8 A sheriff’s return, in the following words, ‘‘ And after making dili- 
gent search and inquiry, and demand of said defendant for other 
property to satisfy said writ, and the plaintiff named in the said writ 
failing to point out other property to satisfy the same, and said writ 
having expired by limitation of law, is hereby returned credited as 
above,” is insufficient to base a judgment upon against the defen- 
dant’s security in an appeal bond. Shephard v. Stewart, 191 

4 The sheriff's return should have declared, that he found no property 
to seize, notwithstanding the demand on the parties. Ib. 

5 The sheriff is bound to pay over to the judgment creditor the money 
collected oma writ of fieri faciuas. He has the right to retain out of 
the amount the fees and charges allowed by law. 

Silliven v. Bellocq, Noblom d Co., 305 

SUBROGATION: 

1 A judgment debtor is not bound by the subrogation of plaintiffs 
claim in favor of a third party, after judgment has been rendered, 
unless he has had special notice of such subrogation. 

Drumm v. Sherman, 96 

2 Asecurity, by paying the debts of his principal, becomes subrogated 
to all the rights which the creditor has against the property of the 
debtor, for whom he stands as surety. 

Davidson v. Carroll, Hoy & Co., 199 
Sree Mortcaces—Veniress v. His Creditors, 359 

SUCCESSIONS: 

1 The appointment of an administrator is not necessary where there 
are no debts against the succession. Succession of Sutton, 150 

2 Where a party claims the administration of an estate, on the ground 
that he is a creditor, it is incumbent on him to show by evidence 
that the debts which he claims are just and valid. db. 

3 Thomas R. Sutton died, leaving a widow with one minor child, issue 
of*the marriage, and one minor child issue of a former marriage. 
Zenas Preston, the maternal grandfather of the minor of the first 
marriage, applied for the administration of theestate, alleging that 
he was a creditor of said minor. The surviving widow opposed his 
appointment, on the ground: 1st, that he was not a creditor; 2d, that 
there were no debts against the estate; 3d, that she was qualified as 
the natural tutrix to her minor child, and as such had the right to 
administer the estate: Held—That there being no evidence in the 
record, showing that Zenas Preston was a creditor of the estate, he 
could not be appointed administrator, and the Widow Sutton, hav- 
ing qualified as natural tutrix to her minor child, and Zenas Preston 
having failed to qualify as natural tutor to his grandson, the widow 
has shown the best right to the administration. Ib. 

4 Where money has come into the hands of the administrator belonging 
to the wife and heir of the deceased father, and he applies it to the 
payment of debts due by the succession, no tacit mortgage exists on 
the property of the succession in favor of the wife or the heir; 
money coming into the succession in this way constitutes a debt 





664 INDEX. 


SUCCESSIONS, Continued. 


against the same, and must be reimbursed to the parties owning it, 
in due course of administration, as a debt due by the estate, and not 
a debt due by the deceased. Cordill v. Succession of McCullough, 174 
5 Where a particular item in a tutor’s account and tableau is not sus- 
tained by evidence in the record, the judgment homologating the 
tableau will be annulled, so far as that item is concerned, and the 
case will be remanded to enable the parties to -introduce the proofs, 
Succession of Rohlfing, 376 

6 Where a judgment, homologating a tableau made and filed by the 
administrator, shows that the assets in his hands are insufhcient to 
pay the privileges and mortgages against the estate, payment of the 
ordinary claims cannot be enforced. Money v. Cosse, 418 

See Executors anp ApMINIsTRATORS— Miller v, Rougieux, 577 
“ ss “ State, ex rel., Champlin, 580 
** Tutors anp Turorsurp— Shiff v. Shif, 269 
TACIT MORTGAGES—See Morreaces. 
TAXES AND TAX SALES: 

1 The act of the Legislature of 1859, No. 82, authorizing the Police 
Jury of the Parish of Pointe Coupée to levy a tax on all the lands of 
the parish, for the purpose of constructing levees on the banks of 
the river is constitutional: it having but one object in view, which is 
clearly expressed in its title. Police Jury vy. Colomb, 196 

2 Where the sheriff sells real estate for the taxes due on it under an 
order of seizure, he must comply strictly with all the formalities. 
required by law, otherwise the sale will be a nullity. 

Pursell v. Porter, 323 

3 The judge or justice of the peace, who issues the order of seizure and 

' sale of real estate for taxes due, has the right to appoint a curator 
ad hoc to represent the absent owner, on whom notice of seizure, 
ete., can be served, which will be binding on the owner. Ib. 

4 Where the sheriff has sold alot of ground for taxes, and the record 
of the proceedings show that he has complied with every require- 
ment of the law, the purchaser is bound to cbmply with his bid. Jd 

5 A railroad, passing through a parish, is liable to an assessment of a 
parish tax on tae property of the road located within the parish, 
unless exempted by a special law. The burden of showing such an 
exemption is on the railroad company. Gordon v. Police Jury, 334 

6 The law authorizing the imposition of a license tax, on professions, 
trades, occupations and callings, is constitutional. 

Police Jury v. Cochran, 373 

7 An ordinance of the Police Jury levying a tax on trades, professions, 
etc., must be uniform. Ib. 

8 An ordinance imposing a license on-all persons in the Parish keeping 
a powder-magazine with more than fifty pounds therein, is not 
unifurm, because others, keeping a less quautity, muy follow the 
same occupation without obtaining a license, or paying the taxes. 

Ib. 

9 That portion of the capital of the Home Mutual Insurance Company 
which is invested in bonds and stocks exempt from taxation by 
statute, is not subject to taxation as the capital of the company. 

Home Mut. Ins. Co. v. New Orleans, 447 
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TAXES AND TAX SALES, Continued. 

10 Capital composed of property not subject to taxation cannot be taxed 
by calling it nominal capital. Ib. 

{1 The principle of uniformity and equality in taxation, required by the 
Constitution of Louisiana, would be violated by assessing the nomi- 
nal capital of a company or corporation liable to be taxed on the 
amount of capital paid in or to be paid in. Ib. 

#2 Where a party ora company have been compelled to pay an illegal 

' tax to the city of New Orleans founded on an assessment on property 
or capital stock exempt by law from taxation, he or they may 
recover the amount thus paid by suit against the city. Ib. 

18 The city of New Orleans may be restrained by an injunction, from 
proceeding by order of seizure and sale, to enforce the payment of 
an illegal tax. See the case of Home Mutual Insurance Co, v. City 
of New Orleans, No. 889, (ante page 447.) 

Home Mit. In. Co. v. New Orleans, 450 

{4 A surviving widow, owning one half of the property of her deceased 
husband in community, and having a usufructuary right over the 
other half, under the statute of 1844, is bound personally for the 
taxes on the property, and she may be sued for the same before any 
court of competent jurisdiction. New Orleans v. Wire, 500 

Sze Exproprration—New Orleans Praying for Opening of 


Streets, 497 





** Laws—Silale v. Volkman, 585 
BTOWBOATS: 


1 Proprietors of steam towboats plying between the port of New Orleans 

and the Gulf of Mexico are common carriers, and responsible as such. 
Clapp et al. v. Stanton & Co., 495 

2 A master or owner of a towboat, undertaking to tow any vessel from 

New Orleans into the Gulf of Mexico is authorized, and required to 

use every means necessary to tow the vessel safely over the bar, and 

he is responsible in damages if accident or loss of the vessel occurs 


through his fault or by his neglect to procure the necessary force 
and means to secure the safe towage of the vessel. Tb. 
TRANSACTION: 

1 Where several parties, having interest in an estate, énter into a trans- 
action, the object of which is to end litigation, and settle all matters 
in dispute, none of the parties are bound in warranty to the others, 
on account of the interest in real property therein conveyed. In 
such cases, the transfer of whatever rights any of the parties may 
have made to the others, is in the nature of a quit-claim, and no 
warranty results therefrom. " Davis v. Lee, 248 

2 A transaction has, between the parties to it, the force and authority 
of the thing adjudged. C. C, 3045. Ib. 

TUTORS AND TUTORSHIP: 

1 A natural tutor, though not required to be confirmed or appointed by 
the Judge, must, like all other tutors, take an, oath before he can act 
assuch. OC. C. 328. Stilley v. Stilley, 53 

2 The rule is well settled, that a tutor can do no act affecting the rights 
or property of his ward, unless authorized by law, and in the manner 


pointed out. pa Shiff v. Shiff, 269 
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TUTORS AND TUTORSHIP, Continued. 
3 The law does not authorize the tutor to bind his pupil as surety, and 
all obligations of that character made by the tutor are null and void, 
Ib. 
4 The contract of suretyship, made by the surviving widow in the name 
of the succession of her late husband, which she administers in her 
capacity of natural tutrix.to her minor child, is null and void. 6, 


USUFRUCT—Ser Community— Moore v. Moore, 159 
VENDOR’S LIEN—SEE PRIVILEGES. 
WALLS IN COMMON: 


1 Where a party, owning a lot of ground, erects a building or wall 
thereon at his own expense, the title thereto is absolute in him; but 
the adjoining owner may make ita wall in common by paying one. 
half of the cost of construction. Costa v. Whitehead et al., 341 

Where the adjoining proprietor makes use of the wall erected by the © 
other, as a support for a wall or building afterwards erected by him, © 
the party first building may recover one-half of the cost of construct- 
ing the wall thus used in common. Ib. 

8 Where the owner of a lot of ground erects a wall along the line, and 
the adjoining proprietor afterwards erects a building or wall which 
is attached to, and rests on the wall first built, the party first build- 
ing the wall, which has thus become a wail in common, may recover 
from the other one-half of the cost of erecting the wall in common, 

Auch vy. Labouisse et al., 593 

4 Where itis shown that the wall in common was in existence at the 
date of the lease, and the lessor is sued for one-half of the cost of 
erecting the wall, he cannot call the lessee in warranty. Jb. 

WARRANTY: 

1 In a redhibitory action in which it was proved that a slave purchased 
by the plaintiff on the 15th of December, 1859, was, at the time of 
the sale afflicted with ‘chronic pleurisy,” of which he died on the 
24th of July, 1860: Held—That plaintiff was entitled to recover back 
the price of the slave from his vendor. 

McAllister vy. Freeman Burton & Co., 205 
Ser Transaction—Davis v. Lee, 248 
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WILLS: 

1 Where the testator bequeathed to his wife ten thousand dollars, and 
subijoined to the bequest a desire that she should use the same for 
the benefit of her brothers and sisters, (designated by name) accord- 
ing to her best judgment and discretion: Held--That this was an 
absolute bequest in favor of the wife, and that she had the absolute 
disposal of the money bequeathed. Succession of Yancey, 162 

2 The desire of the testator is simply addressed to the conscience of the 
devisee. It. 

3 A nuncupative will, by public act, must be dictated by the testator, 
and writsen down by the notary, as dictated in the presence and 
hearing of the witnesses; it must show on its face that all the formal- 
ities prescribed by law have been strictly complied with, otherwise it 
will be declared null and void. Devail v. Palms, 202 

4 A nuncupative will, by public act, being null in that form for want of 
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WILLS, Continued. 
the formalities prescribed by law, may be admitted to probate as 
a nuncupative will under private signature. Ib. 
WITNESSES: 

1 The objection that a witness was an accomplice goes to his credibil- 
ity, but does not affect his competency. State vy. Cook, 145 

2 An accomplice isa competent witness, but his testimony requires 
some contirmation, aliunde. Ib. 

8 A witness in a criminal trial is not bound to criminate himself; but 
this is a right which he may waive if he chooses. Lb. 

4 The husband cannot be a witness for or against the wife, nor can tho 
wife be a witness for or against the husband. Carter v. Taylor, 421 

5 The policy of the law is to exclude the testimony of one of tho 
spouscs for or against the other in any shape. Ib. 

6 Where the husband and wife are sued in solido, the husband cannot 
be required to answer under oath interrogatories on facis and arti- 
cles propounded by plaintiffs. Ib. 

Sre Evivence—Field v. Harrison et al., 411 
“6 “6 Finley et al., v. Bogan et al., 443 
. « Golding v. Steamer Americ. et al., 445 








